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IN  MEMORIAM. 


DEATH  OF  MONTGOMERY  M.  COTHREK 

On  the  8th  day  of  January,  1889,  the  Honorable  Moses 
M.  Strong  addressed  the  court  as  follows : 

May  it  please  the  Court. —  At  a  meeting  of  the  members 
of  the  bar  of  the  fifth  judicial  circuit,  held  at  the  court 
house  in  Darlington  on  the  6th  of  December,  1888,  for  the 
purpose  of  taking  appropriate  action  relative  to  the  death 
of  Hon.  Montgomery  M.  Cothben,  Moses  M.  Strong  was 
called  to  preside,  and  the  committee  appointed  for  that  pur- 
pose reported  the  following  resolutions: 

"  Whereas,  on  October  27th,  1888,  at  his  farm  home  near  Calamine 
in  this  county,  Hon.  Montgomery  M.  Cothren  died,  aged  sixty-nine 
years,  after  the  fuUness  of  legal  honors  and  of  official  trusts  had  iUus- 
trated  not  only  his  own  character  but  the  early  history  of  the  state ; 

**  We  surviving  members  of  the  bar  of  Southwestern  Wisconsin  unite 
in  grateful  memory  as  well  as  in  affectionate  testimonial  not  only  to  his 
character  as  a  man,  to  his  broad  and  comprehensive  intellect,  to  his 
fearless  probity  as  judge,  to  his  luminous  sense  of  duty  and  patriotism, 
and  to  his  profound  knowledge  of  the  law  united  with  noble  generosity 
of  heart ; 

**  Resolved,  that  in  the  death  of  Judge  Ck>TmtEN  one  of  the  most 
illustrious  members  of  the  bar  has  been  removed ; 

"Besolved,  that  while  we  mourn  the  loss  of  our  professional  brother 
and  friend,  we  yet  rejoice  to  know  from  his  example  that  poverty  in 
youth  is  no  wall,  that  friendless  beginnings  are  no  discouragement, 
that  mighty  difficulties  are  no  impediment  which  energy  and  enthu- 
siasm,  a  sound  brain  and  a  stout  heart,  may  not  completely  overcome 
and  achieve  for  the  possessor  most  enduring  victory  at  last ; 

**  Eesolved,  that  while  about  his  knees  loving  and  grateful  grand- 
children shall  gather  never  again,  either  to  share  his  fatherly  kiss,  to 
receive  bis  welcome,  to  hear  his  tender  counsel,  or  to  catch  his  smile; 
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we  to  them  and  to  his  bereaved  wife  bespeak  from  saddened  eyes  and 
full  hearts  our  sympathy  at  their  irreparable  loss,  and  our  mutual  grief 
at  his,  our  honored  brother^s,  death ; 

*'  Besolved,  that  the  proceeding  of  this  bar  meeting,  together  with 
a  memorial  address  to  be  prepared  by  Hon.  Moses  M.  Strong,  president 
of  the  bar  association  of  this  judicial  circuit,  be  forwarded  to  the 
family  of  the  deceased,  and  be  presented  by  him  to  the  circuit  court  of 
this  county,  and  to  the  supreme  court  of  this  state  at  its  next  term, 
with  a  request  that  they  be  entered  on  the  records  of  those  courts  re- 
spectively." 

Interesting  and  eloquent  remarks  were  made  by  James 
R  Eose,  Calvert  Spensley,  Philo  A.  Orton,  William  E.  Car- 
ter, Henry  S.  Magoon,  and  David  S.  Rose,  which  exhibited 
a  deep  sense  of  the  loss  which  the  bar  had  sustained  in  the 
demise  of  their  professional  brother;  which  portrayed  his 
elevated  character  as  a  lawyer,  a  legislator,  a  judge,  a  citi- 
zen, and  a  man,  and  the  sympathy  felt  by  the  members  of 
the  bar  for  his  afflicted  family;  whereupon  the  resolutions 
were  unanimously  adopted. 

When  I  reflect  that  he  of  whom  it  becomes  my  duty,  in 
compliance  with  the  resolution  of  the  bar,  to  address  this 
court  in  memoriam^  was  nearly  nine  3^ears  younger  than 
myself,  with  every  appearance,  until  shortly  before  his 
death,  of  having  as  long  a  lease  of  life,  I  cannot  withhold 
the  reflection  that,  judging  by  the  expectations  of  longevity, 
the  relations  we  now  sustain  to  each  other  should  be  re- 
versed, and  that  it  would  be  more  in  harmony  with  the  or- 
dinary laws  of  nature  that  he  should  ask  that  the  mantle 
of  charity  be  spread  over  the  short-comings  of  7ny  pro- 
tracted and  —  compared  with  \yhat  it  might  have  been  — 
unprofitable  life,  than  that  I  should  attempt  to  portray  the 
eminent  and  beautiful  features  of  his.  But  the  Omniscient 
Disposer  of  events  has  ordered  otherwise,  and  his  will  must 
be  done  on  earth  as  it  is  in  heaven,  and  I  shall  therefore 
attempt  to  perform  the  duty  devolving  upon  me  by  the 
resolutions  of  the  members  of  the  bar,  in  a  spirit  of  impar- 
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tiality,  tempered  though  it  may  be  by  a  feeling  of  warm 
regard. 

Judge  CoTHREN,  as  a  brief  reference  to  the  earlier  years 
of  his  life  abundantly  demonstrates,  was  pre-eminently  a 
self-made  man.  Born  in  Yates  county  in  the  state  of  New 
York  on  the  18th  of  September,  1819,  of  worthy  parents, 
their  moderate  pecuniary  circumstances  did  not  admit  of 
their  providing  for  their  son  other  educational  advantages 
than  such  as  were  furnished  by  the  common  schools  of  the 
vicinity.  When  ten  years  of  age,  his  father  removed  with 
his  family  in  1829  to  the  state  of  Michigan,  then  the  frontier 
of  the  "far  West,"  where  educational  facilities  were  more 
limited  than  those  he  had  left  behind  him.  Here  he  re- 
mained for  nine  years,  until  1838,  assisting  his  father  in 
opening  up  and  cultivating  the  farm  upon  which  he  hAd  lo- 
cated, devoting  the  little  time  which  this  duty  left  at  his  com- 
mand in  acquiring  such  an  education  as  the  circumscribed 
opportunities  of  his  situation  in  so  new  a  country  rendered 
possible.  Here  also  he  spent  a  part  of  his  time  in  studying 
the  elementary  principles  of  that  profession  of  which  he 
then  little  thought  he  was  to  become  so  distinguished  a 
member. 

He  had  now  attained  the  age  of  nineteen  years,  and  had 
made  such  use  of  the  limited  educational  advantages  within 
his  reach  that  he  felt  qualified  to  undertake  the  education 
of  others  in  elementary  studies,  and  left  Michigan  for  Wis- 
consin with  the  purpose  of  teaching  school  and  at  the  same 
time  of  pursuing  the  study  of  his  chosen  profession  of  the 
law  to  such  an  extent  as  his  pedagogical  duties  would  ad- 
mit. On  his  way  to  Wisconsin  he  reached  Eock  river  near 
Eockford,  where  he  had  some  acquaintances  with  whom  he 
spent  a  year  or  more,  and  then  went  to  New  Diggings  in 
Wisconsin,  where  when  about  twenty  years  of  age  he  en- 
tered upon  the  business  of  school  teaching,  continuing  at 
the  same  time  the  study  of  law.    He  continued  to  be  thus 
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occupied  until  1843,  when  having  been  chosen  clerk  of  the 
board  of  county  commissioners  of  Iowa  count}'^,  which  then 
embraced  La  Fayette  county  —  the  whole  being  then  undei 
the  old  county  system  of  government, —  he  removed  to 
Mineral  Point,  then  the  county  seat,  where  he  ever  after 
made  his  home. 

That  year  (1843)  he  was  admitted  to  the  bar  in  the 
United  States  district  court,  over  which  Chief  Justice  Dijnn 
presided.  He  soon  after  formed  a  law-partnership  with 
Hon.  Parley  Eaton,  and  the  firm  of  Eaton  &  Cothren 
very  soon  had  an  extensive  practice,  and  the  junior  member 
of  the  firm  at  once  attained  a  high  standing  at  the  bar, 
which  grew  more  and  more  with  increasing  years  and  was 
marked  by  a  corresponding  success. 

In  1847  Mr.  Cothren  was  elected  a  member  of  the  house 
of  representatives  in  the  territorial  legislature.  The  session 
that  year  was  very  short,  extending  only  from  the  17th  to 
the  27th  of  October,  and  was  confined  almost  entirely  to 
making  provision  for  a  second  convention  to  form  a  state 
constitution  —  that  adopted  by  the  first  convention  having 
been  rejected.  The  next  session  was  more  important  and 
longer,  having  extended  from  the  7th  of  February  to  the 
13th  of  March,  1848,  and  was  the  last  session  of  the  terri- 
torial legislature,  the  present  constitution  having  been  rati- 
fied by  a  vote  of  the  people  on  the  same  13th  of  March. 
In  1848  he  was  elected  a  member  of  the  state  senate  to  rep- 
resent the  then  5th  senate  district,  embracing  the  counties 
of  Iowa  and  Kichland.  He  held  this  oiBce  from  January 
1,  1849,  until  January  1,  1851.  During  this  period  legisla- 
tive work  was  performed  of  the  greatest  importance  to  the 
new  state.  In  1848  a  commission  of  three  lawyers  had  been 
created  to  collate  and  revise  all  the  public  acts  of  the  state 
of  a  general  and  permanent  nature,  and  to  report  at  the 
next  session  of  the  legislature.  The  commissioners,  not 
having  been  able  to  complete  the  revision,  reported  it  so 
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far  as  completed,  and  a  joint  committee  of  nine  members 
was  appointed  to  co-operate  with  the  commission  in  the 
completion  of  the  revision.  Mr.  Cothren,  being  chairman 
of  the  judiciar}'  committee  of  the  senate,  was  appointed  a 
member  of  the  committee,  and  became  its  chairman,  and 
the  result  of  the  combined  action  of  this  committee  and  the 
commission  was  the  "Revised  Statutes  of  1849."  Much 
other  important  legislation  was  had  during  this  term,  which 
the  occasion  does  not  admit  of  mentioning  more  particu- 
larly. 

In  1852,  the  term  for  which  Judge  Jackson  had  been 
elected  as  judge  of  the  5th  judicial  circuit  being  about  to 
expire,  Mr.  Cothren  was  nominated  by  the  Democratic 
party  of  the  circuit  as  his  successor,  and  was  elected  by  a 
large  majority  over  his  opponent.  He  performed  the  du- 
ties of  the  office  for  six  years,  when  in  1858  he  was  re-elected 
without  opposition  and  held  the  office  during  the  term  until 
January  1,  1865,  when  ho  retired  from  the  bench  and  re- 
sumed the  practice  of  his  profession  with  signal  success. 

In  1852,  Judge  Cothren  was  nominated  by  the  Demo- 
cratic party  and  elected  as  one  of  the  electors  at  large  for 
president  and  vice  president,  and  with  his  colleagues  in  the 
electoral  college  cast  the  live  votes  of  Wisconsin  for  Frank- 
lin Pierce  and  William  R.  King. 

In  18C3,  he  was  nominated  at  a  state  convention  of  the 
Democratic  party  for  the  office  of  chief  justice  of  the  su- 
preme court,  but  was  defeated  by  Chief  Justice  L.  S.  Dixon. 

After  a  service  of  twelve  years  upon  the  bench,  he  con- 
tinued his  law  practice  for  the  next  twelve  years,  when  he 
was  again  called  by  a  numerous  non-partisan  assemblage  to 
become  once  more  a  candidate  for  the  office  of  circuit  judge. 
The  Republican  part}'^  had  placed  a  candidate  in  nomina- 
tion, and  an  independent  candidate  had  been  self-announced. 
The  hold  which  the  former  judge  had  secured  upon  the  con- 
fidence of  the  people,  the  satisfaction  which  he  had  given 
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upon  the  bench,  and  his  wonderful  personal  popularity 
overcame  all  opposition,  and  he  was  elected  in  April,  1876, 
and  again  served  upon  the  bench  with  unabated  acceptance 
from  January  1, 1877,  until  January  1, 1883,  when  he  again, 
resumed  the  practice  of  law,  which  he  continued  until  death 
terminated  his  professional  labors. 

In  September  last  he  was  nominated  as  the  Democratic 
candidate  for  state  senator,  and  accepted  the  nomination, 
but  his  death  ten  days  before  the  election  removed  him 
from  the  political  contest. 

He  was  married  August  24,  1848,  to  Miss  Esther  Maria 
Pulford,  who  still  survives  him.  The  birth  of  six  children 
resulted  from  this  marriage  —  two  sons  and  four  daugh- 
ters,—  all  of  whom  survive  their  father  except  one  daugh- 
ter, who  died  in  infancy.  To  this  grief-stricken  family, 
any  attempt  upon  this  occasion  to  assuage  their  sorrow 
would  be  opening  afresh  the  wounds  of  theif  lacerated 
feelings,  and  only  tend  to  add  poignancy  to  the  over- 
w^helming  suffering  with  which  they  are  already  so  se- 
verely afflicted. 

To  give  expression  in  an  address  of  this  character  to  the 
whole  flood  of  thoughts,  portraying  the  characteristics  of 
the  deceased,  which  unbidden  crowd  themselves  upon  our 
consideration,  would  swell  it  to  an  unpardonable  length. 
It  is  to  his  character  as  a  lawyer  and  the  cognate  functions 
of  judge,  that  the  proprieties  of  the  present  occasion  seem 
to  demand  that  this  address  should  primarily  relate. 

The  prominent  defect  in  the  character  of  Judge  Cothren 
as  a  lawyer,  was  that  his  professional,  like  his  scholastic, 
education  had  been  fragmentary  and  without  system.  He 
had  none  of  the  advantages  of  law  schools  or  lectures,  nor 
oven  the  benefit  of  a  regular  course  of  study  under  the 
supervision  of  any  competent  lawyer.  Notwithstanding 
these  embarrassments,  which  he  alone  appreciated  at  their 
full  importance,  the  uncommon  strength  of  his  native  intel- 
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lect,  his  quick  intuitive  perception,  and  his  ready  faculty 
of  making  the  appropriate  application  of  the  proper  legal 
principle  to  each  case  as  it  arose,  enabled  him  to  overcome 
the  latent  defects  of  his  professional  education  to  such  an 
extent  that  to  the  layman  and  'to  the  superficial  lawyer 
genius  had  the  appearance  of  education,  and  tact  and  in- 
tuitive perception  effectually  concealed  any  lack  of  profes- 
sional education.  It  was  in  the  trial  of  jury  cases,  the 
examination  of  witnesses,  and  in  arguments  to  the  jury, 
that  Judge  Cothren  won  his  principal  distinction  as  a 
lawyer.  To  his  intellectual  and  perceptive  faculties,  to  his 
genius  and  tact,  Avere  added  a  wonderful  knowledge  of 
human  nature  and  of  the  influences  which  affect  human 
action.  The  confidence  which  was  reposed  in  his  integrity 
and  his  unswerving  devotion  to  truth  and  honesty  by  all 
with  whom  he  came  in  contact  was  unlimited.  His  warm 
sympath}^  with  all  the  better  feelings  of  our  nature  per- 
meated his  whole  life.  His  generous  and  noble  nature  and 
his  universal  self-sacrificing  love  of  his  fellow  men  seemed 
to  attach  all  to  him.  These  elements  of  his  character  gave 
to  him  such  an  influence  over  the  hearts  of  witnesses,  jurors, 
and  all  whose  concurrent  thought  and  action  he  desired, 
that  his  power  over  them  may  most  appropriately  be  called 
magnetic.  Possessing  these  faculties  ho  supplemented 
them  in  arguing  a  cause  to  the  jury  by  an  intelligent  and 
attractive  mode  of  arranging  for  their  consideration  the 
issues  presented  by  the  case;  a  clear  and  fair  statement  of 
the  facts  and  evidence  of  facts  existing  in  the  case,  as  well 
against  him  as  in  his  favor;  and  superadded  to.  which  he 
made  the  most  powerful  arguments,  sustained  by  analytical 
and  synthetical  reasoning,  of  which  the  case  admitted. 
His  arguments  were  always  adorned  with  finished  rhetoric 
and  fervid  eloquence.  It  was  thus  that  Judge  Cotheen  at- 
tained the  distinction  of  being  a  great  power  at  the  bar; 
a  power  which  caused  suitors  to  desire  to  retain  his  pro- 
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fessional  services,  and  which  always  inspired  counsel  to 
whom  he  was  opposed  with  a  knowledge,  if  not  a  fear,  that 
to  cope  with  him  demanded  their  utmost  eflforts. 

As  distinguished  as  he  was  at  the  bar,  the  elevated  stand- 
ing which  Judge  CoTHREN  attained  upon  the  bench  during 
the  eighteen  years  in  which  he  adorned  it,  transcended,  in 
those  proud  characteristics  which  mark  the  able  and  the  just 
judge,  the  splendid  fame  which  was  attained  in  his  career 
as  a  lawyer. 

Called  to  the  bench  at  the  early  age  of  thirty-three,  with 
only  nine  years  practice  at  the  bar,  it  would  have  been 
wonderful  indeed  if  the  manner  in  which  he  discharged 
the  duties  of  his  novel  position  had  not  elicited  criticism. 
He  had  from  the  beginning  of  his  term  a  modest  diffidence 
of  his  ability,  but  it  was  overweighed  by  a  sensitive  con- 
sciousness of  the  integrity  of  his  intentions  and  an  inflexi- 
ble determination  that  truth  and  justice  should  be  his 
guiding  star,  which  under  all  circumstances  he  would  im- 
partially follow  without  fear  or  favor,  and  that  he  would 
administer  the  law  as  he  understood  it,  according  to  the 
best  lights  which  had  been  vouchsafed  to  him.  This  de- 
termination, upon  which  he  ever  acted,  always  sustained 
him,  and  if  it  led  him  into  any  error,  he  knew  and  all 
knew  that  it  was  of  a  character  which  is  ever  liable  to  re- 
sult from  the  infirmities  and  ignorance  of  the  most  perfect 
of  men.  To  parties  litigant  every  reasonable  opportunity 
was  always  afforded  of  presenting  their  whole  cause  of 
action  or  their  whole  line  of  defense.  To  attorneys  and 
counsel  the  judge,  while  careful  to  maintain  the  observance 
of  the  duty  due  from  them  to  the  bench,  was  as  scrupu- 
lously observant  of  every  right  and  courtesy  due  to  the 
members  of  the  bar.  He  appeared  to  act  upon  the  apo- 
thegm of  Lord  Bacon  in  his  essays,  that  "patience  and 
gravity  of  hearing  is  an  essential  part  of  justice,  and  an 
ovei-speaking  judge  is  no  well-tuned  cymbal.    It  is  no  grace 
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to  a  jtidge  first  to  find  that  which  he  might  have  heard  in 
due  time  from  the  bar;  or  to  show  quickness  of  conceit  in 
cutting  off  evidence  or  counsel  too  short."  To  jurors  he 
was  (to  quote  Bacon  again)  "  a  light  to  open  their  eyes, 
but  not  a  guide  to  lead  them  by  their  noses."  His  charges 
were  always  fair  and  perspicuous,  and,  if  exceptionable,  a 
fair  bill  of  exceptions  could  always  be  obtained,  as  it  could 
upon  all  questions  arising  in  the  progress  of  the  trial.  Wit- 
nesses were  always  protected  by  the  judge  from  any  im- 
proper or  impertinent  examination. 

In  regard  to  his  judicial  duty  to  the  people  and  the  state, 
the  judge  never  forgot  the  conclusion  of  the  Eoman  twelve 
tables,  *'  sfdicspopuU  suprema  Z«r."  It  is  no  reflection  upon 
any  of  the  numerous  judges  who  have  from  time  to  time, 
during  the  last  forty  years,  adorned  the  bench  in  the  nu- 
merous circuits  of  the  state,  to  say  that  all  in  all,  consider- 
ing the  various  elements  which  enter  into  the  character  of 
the  perfect  judge,  the  subject  of  this  address  was  the  peer 
of  the  most  eminent.  It  is  of  course  impracticable  on  this 
occasion  to  make  further  reference  in  detail  to  evidences 
which  might  be  adduced  to  sustain  this  judgment,  and  the 
proper  estimate  of  the  character  of  Judge  Cothben  as  a 
lawyer  and  a  judge  must  be  left  to  the  impartial  verdict  of 
a  just  public  sentiment. 

Independently  of  his  judicial  character,  much  might  be 
justly  said  in  eulogy  of  him  as  a  man;  but  the  proprieties 
of  this  occasion  must  necessarily  greatly  restrict  what  shall 
be  written  in  that  regard. 

The  most  predominant  trait  in  the  character  of  Judge 
CoTHEEN  —  the  one  uniformly  recognized  as  such  by  all  his 
large  circle  of  friends  —  was  his  charity,  in  the  most  en- 
larged meaning  of  the  word.  That  charity  which  "suf- 
fereth  long,  is  kind,  envieth  not,  vaunteth  not  itself,  is  not 
puffed  up,  seeketh  not  her'  own,  is  not  easily  provoked, 
thinketh  no  evil,  rejoiceth  in  the  truth,  beareth  all  things, 
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believeth  all  things,  hopeth  all  things,  is  the  bond  of  per- 
fectness  and  the  end  of  the  commandment."  This  Apos- 
tolic definition  of  charity  presents  as  perfect  a  picture  of 
the  life  of  our  subject  as  can  be  drawn.  If  any  single  feat- 
ure of  this  picture  were  to  be  selected  from  the  others  as 
most  expressive  of  his  character,  it  would  be  "  thinketh  no 
evil."  So  far  from  indulging  in  expressions  of  malice  or 
unkindness  to  any,  it  was  his  uniform  habit  to  speak  well 
of  all,  and,  if  that  could  not  be  done  with  conscientious  re- 
gard for  truth,  to  give  them  the  charity  of  his  silence.  But 
his  charity,  in  the  more  popular  and  limited  sense  of  benef- 
icence, was  great  and  characteristic.  He  visited  the  sick, 
clothed  the  naked,  fed  the  hungry,  and  never  refused  char- 
itable aid  to  the  deserving  poor. 

His  uniform  unswerving  integrity  was  a  marked  feature 
of  his  character,  not  alone  in  the  more  restricted  sense  of 
fidelity  to  his  pecuniary  obligations,  but  with  reference  to 
all  his  duties  to  society  and  his  fellow-men. 

While  he  had  that  dignity  of  character  which  always 
commanded  the  respect  and  appreciation  of  all  who  met 
him,  he  was  one  of  the  most  approachable  and  social  of 
mankind,  and  enjoyed  the  kindest  regards  of  hosts  of 
friends.  To  young  men,  and  especially  to  young  lawyers, 
he  extended  the  kindest  consideration  and  the  assistance  of 
his  friendly  counsel  and  advice. 

It  would  seem  to  be  a  consequence  that  a  man  possessing 
the  commendable  traits  of  character  which  we  have  at- 
tempted to  describe  should  develop  the  religious  element. 
This  natural  sequence  resulted.  Brought  up  in  the  faith  of 
the  Presbyterian  sect  from  early  youth,  he  was  always  in- 
fluenced by  religious  sentiments.  In  1857  he  was  confirmed 
by  the  sainted  Bishop  Kemper  in  the  Protestant  Episcopal 
Church,  but  did  not  continue  such  relation  to  it  perma- 
nently. Subsequently  at  one  time  he  was  strongly  inclined 
to  become  attached  to  the  Roman  Catholic  Church,  but 


Digitized  by  VjOOQIC 


IM  MEMOEIAM.  xxxix 


Death  of  Montgomery  M.  Cothren. 


never  gave  practical  effect  to  his  inclinations.  Soon  after 
he  took  up  the  study  of  Swedenborg's  writings,  and  was 
so  deeply  interested  in  them  that  he  became  a  firm  be- 
liever in  his  doctrines  and  a  sincere  disciple  of  his  faith, 
which  he  openly  avowed  and  consistently  practiced  until 
by  his  death  he  found  the  opportunity  of  determining  their 
truth.  He  was  a  firm  believer  "in  the  communion  of 
saints,  the  forgiveness  of  sins,  the  resurrection  of  the  body, 
and  the  life  everlasting."  In  this  belief  he  lived,  in  this 
belief  he  died. 

Judge  CoTHEKN  was  a  man  of  vigorous  constitution,  and 
as  a  rule  was  in  the  enjoj^ment  of  robust  health.  It  was 
however  observed  by  his  friends,  and  he  was  conscious  of 
it,  that  during  the  last  year  his  health  and  strength  were 
sensibly  impaired.  The  last  term  of  court  which  he  at- 
tended was  the  October  term  of  the  circuit  court  of  Iowa 
county.  He  was  there  engaged  for  the  defense  in  a  homi- 
cide trial,  upon  which  occasion  it  was  obvious  that  his 
physical  powers  were  greatly  affected,  although  he  com- 
plained of  no  special  ailment.  Soon  after  he  went  to  his 
farm  home  near  Calamine,  where  his  wife  and  two  daugh- 
ters were,  and  was  compelled  by  his  disease  to  take  his 
bed.  His  trouble  soon  developed  into  a  serious  inflamma- 
tion of  the  bowels,  which  he  immediately  became  conscious 
must  result  in  death.  After  a  few  days  the  disease  became 
in  a  great  measure  assuaged,  so  that  he  was  relieved  of 
the  awful  pains  which  he  had  endured,  but  his  vital  ener- 
gies had  become  so  much  impaired  that  his  system  could 
not  yield  to  the  influence  of  stimulants,  and  after  two  days 
of  comparatively  painless  rest,  during  which  his  mental  fac- 
ulties appeared  unimpaired,  his  heart  ceased  to  beat,  and 
his  spirit  passed  to  that 

**  undiscovered  country,  from  whose  bourn 
No  traveler  returns.*' 
"  Tired  he  sleeps,  and  life's  poor  play  is  o'er." 
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Mr.  Justice  Orton,  on  behalf  of  the  court,  responded  as 
follows: 

The  duty  and  honor  of  responding  to  your  resolutions  in 
memory  of  our  deceased  brother,  which  we  most  cordially 
indorse,  have  been  assigned  to  me  by  the  chief  justice,  but 
certainly  not  because  I  am  more  competent  to  discharge 
that  duty  than  any  one  of  the  other  members  of  this  court, 
except  possibly  by  reason  of  my  long  acquaintance  and  in- 
timate relations  WMth  Judge  Cothren.  But  even  in  this 
respect  I  can  claim  but  slight  superior  qualiKcation,  for 
all  of  the  old  lawyers  and  judges  of  this  state  have  known 
Judge  Cothren  almost  as  well  personally,  and  his  reputa- 
tion and  standing  as  a  lawyer  and  a  judge  quite  as  well; 
for  he  has  been  one  of  the  most  eminent  and  honored  of 
our  citizens,  legislators,  lawyers,  and  judges,  and  a  com- 
manding figure  in  our  history  for  over  forty  years. 

The  southwestern  portion  of  the  state  w^as  settled  at  an 
early  day,  in  consequence  of  its  mineral  resources,  and  at- 
tracted a  very  able  class  of  men  of  all  professions  and  other 
kinds  of  business,  and  especially  a  very  learned  and  highly 
qualified  class  of  lawyers,  from  the  older  states,  east  and 
south.  The  legal  business  of  such  a  region  is  generally 
more  important  by  reason  of  the  amount  in  controversy 
and  the  high  rate  of  professional  compensation,  and  these 
are  inducements  to  the  ablest  members  of  the  profession 
(and  the  services  of  only  such  are  sought),  and  it  is  well 
known  that  such  a  region  has  a  very  able  bar,  and  conse- 
quently very  able  judges.  This  district  of  our  own  state 
was  no  exception  to  this  rule,  and  from  an  early  day  Min- 
eral Point  was  one  of  its  most  important  places  of  business, 
and  the  subject  of  these  memorial  exercises  was  one  of  the 
earliest  and  ablest  members  of  its  bar,  and  he  remained 
there  until  his  death,  one  of  the  most  honored  and  re- 
spected and  now  deeply  lamented  of  its  citizens. 

I  need  only  to  mention  the  names  of  some  of  the  mera- 
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bers  of  the  Mineral  Point  bar,  to  show  the  high  rank  it 
bore  in  comparison  with  others  of  the  west:  Judges  Dunn, 
Crawford,  Jackson,  and  Cothren,  the  venerable  General 
Smith,  Governor  Washburn,  and  last  but  not  least  the  Hon. 
Moses  M.  Strong,  who  still  remains  amongst  us,  the  Nestor 
of  the  Wisconsin  bar.     Judge  Jackson  has  lived  "  to  crown 
a  life  of  labor  with  an  age  of  ease."    The  others  have  gone 
to  another  world  with  about  the  same  proportion  of  the 
old  lawyers  in  other  parts  of  the  state.     It  is  a  saddening 
thought  that  nearly  all  of  that  splendid  galaxy  of  lawyers 
who  commenced  practice  with  Judge  Cothren  over  forty 
years  ago  have  with  him  gone  to  their  everlasting  home. 
They  were  all  of  them,  with  but  very  few  exceptions,  young 
then,  as  a  large  majority  of  the  present  bar  is  now,  and 
they  have  left  noble  examples  of  character,  ability  and  suc- 
cess, which  may  be  imitated  but  will  not  be  excelled.    It 
is  enough  to  say  that  the  lamented  Cothren  was  one  of 
the  most  distinguished  and  promising  of  that  old  bar  of 
the  state,  and  like  the  others  continued  all  his  life,  by  read- 
ing, practice,  and  experience,  to  grow  in  knowledge  and 
maturity  of  judgment,  until  he  ranked  high  as  a  jurist  in 
the  great  body  of  American  lawyers.     I  have  known  him 
well  in  all  his  public  and  his  private  life,  and  when  I  speak  of 
him  from  that  knowledge  I  feel  sure  that  my  judgment  of 
him  will  be  approved  by  all  who  knew  him  as  well. 

Judge  Cothren  had  strong  and  well  marked  personali- 
ties. His  intellect  was  naturally  well  balanced,  and  by 
education  it  did  not  lose  its  symmetry.  His  judgment  con- 
trolled his  other  faculties  in  all  of  the  practical  affairs  of 
life.  He  had  a  keen  sense  of  right  and  wTong,  and  he  was 
honest  and  extremely  conscientious.  He  was  positive  and 
independent  in  his  opinions,  because  they  were  deliberately 
and  candidly  formed.  He  was  kind  and  tender  in  his  af- 
fections, and  his  personal  friendships  were  very  strong  and 
his  fidelity  everlasting.    He  was  dignified  and  courteous  in 
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manner,  but  without  the  least  appearance  of  self-apprecia- 
tion or  conceit.  In  short  he  was  a  perfect  gentleman  in  all 
his  intercourse  with  others.  He  extended  and  perfected  a 
good  education  by  a  taste  and  habit  of  reading,  and  his 
knowledge  in  all  departments  of  intellectual  acquirement 
was  comprehensive  and  accurate.  He  was  thoughtful  and 
somewhat  reserved,  but  never  morose.  He  was  naturally 
and  intensely  religious,  and  had  much  of  that  faith  which 
is  "the  substance  of  things  hoped  for  and  the  evidence  of 
things  not  seen,"  and  was  fond  of  metaphysical  investiga- 
tion. 

As  a  lawyer  he  was  a  profound  reader  of  the  books,  and 
reasoned  from  principle,  and  had  an  intuitive  knowledge  of 
the  law  from  its  justice.  Having  been  educated  for  the 
bar  at  a  time  when  a  long  reading  of  the  common  law  and 
a  thorough  knowledge  of  its  principles  were  the  conditions 
of  admission,  he  acquired  a  love  and  veneration  for  those 
grand  old  rules  and  systems  which  are  the  perfection  of 
reason  and  the  accumulated  wisdom  of  the  ages.  He  loved 
and  honored  his  profession  with  an  unchangeable  devotion, 
and  never  violated  its  ethics  or  its  amenities.  As  a  prac- 
ticing lawyer  he  brought  to  the  trial  of  his  causes  the  very 
highest  skill  and  the  best  judgment.  He  had  every  step  in 
progress  full  in  view,  and  was  never  taken  by  surprise.  As 
an  advocate  before  the  court  or  jury  he  had  few  equals.  In 
his  brief,  terse,  but  comprehensive,  arguments  he  never 
wandered  from  or  omitted  the  points  which  were  material. 
He  was  indeed  eloquent,  and  moved  both  court  and  jury 
by  the  irresistible  charms  of  his  oratory,  and  the  clear, 
shrill  tones  of  his  musical  voice  held  the  ear  spell-bound  as 
they  arose  higher  and  louder  to  the  rounded  periods  of  his 
rhetoric.  As  a  legislator  both  in  territory  and  state  he  was 
wise,  judicious,  and  influential,  and  did  much  in  forming 
the  institutions  of  the  state.  As  a  judge,  thrice  elected  in 
one  of  the  most  intelligent  circuits  of  the  state,  he  had  the 
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very  highest  qualifications,  and  his  decisions  were  always 
impartial  and  generally  correct.  He  was  kind  and  courteous 
to  the  bar,  as  he  was  to  everybody,  but  was  firm  and  de- 
cisive in  his  rulings  and  judgments. 

Judge  CoTHREN  left  his  indelible  impress  upon  his  times 
and  his  state,  as  one  of  their  most  distinguished  and  long- 
remembered  benefactors  and  jurists.  But  he  has  left  us 
and  gone  to  his  reward  where  rewards  and  judgments  are 
always  impartial  and  just.  Sad  to  say,  he  has  gone  to 
join  the  great  majority  of  his  former  associates.  It  seems 
but  a  very  short  time  ago  that  he  appeared  before  this 
court  in  the  full  vigor  of  his  perfected  manhood,  and  made 
a  clear,  pleasing,  cogent,  and  eloquent  argument  of  his 
cause.  Like  all  other  men  he  had  his  frailties  of  life,  but 
this  is  no  occasion  to  '*  draw  [them]  from  their  dread  abode." 

These  proceedings  will  be  placed  upon  the  records  of  this 
court  as  a  perpetual  memorial  of  our  deceased  brother. 
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CASES  DETERMINED 


AT  THB 


August  Term,  1888. 


Babites,  Eespondent,  vs.  Staoy  and  another,  Appellants. 

Novewiber  8 — December  4, 1888, 

Liens:  Pleading:  Separate  coifUracts:  Mingling  causes  of  action:  In- 

definiteness. 

In  an  action  to  enforce  a  lien  for  machinery  apd  materials  furnished 
and  labor  performed,  a  complaint  to  which  is  annexed  a  copy  of 
an  agreement  under  which  certain  specified  articles  were  to  be 
famished  for  a  certain  price,  and  a  bill  of  particulars  of  all  charges, 
including,  as  one  item,  the  articles  furnished  under  the  specific 
contract,  is  held  to  be  sufficiently  definite  and  certain,  although  it 
does  not  state  separately  a  cause  of  action  for  the  articles  furnished 
under  the  written  agreement,  and  one  for  the  other  articles  fur- 
nished and  labor  performed. 

APPEAL  from  the  Circuit  Court  for  Shawano  County. 

Action  to  enforce  a  lien  for  machinery  and  materials 
famished  and  labor  performed.  The  complaint,  after  al- 
leging the  partnership  of  the  defendants  in  the  business 
of  manufacturing  lumber,  and  that  the  plaintiff  was  the 
proprietor  of  a  general  machine  shop  and  foundry,  alleges 
that  in  the  spring  of  1887  the  defendants'  saw-mill  was  de- 
stroyed by  fire;  that  on  or  about  June  16,  1887,  the  plaint- 
iff entered  into  an  agreement  with  the  defendants  to  sell 
and  deliver  to  them  such  machinery  as  they  might  want  in 
the  rebuilding  of  their  said  saw-mill,  and  to  repair  and  re- 
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fit  for  use  such  of  the  old  machinery  as  they  might  want 
refitted  and  repaired;  that  as  to  a  portion  of  said  machin- 
ery (to  wit,  one  set  of  Go  wen  head  blocks,  three  in  number; 
Gowen  set  works;  24  feet  of  carriage,  with  6  trucks  and 
shafts  with  boxes  for  the  same;  30  feet  of  rack  stick, 
with  heavy  segments  for  same;  one  pinion, and  120  feet  of 
track,  and  one  wood  saw  husk)  the  price  therefor  was  to  be 
$450;  that  the  balance  of  the  machinery  or  materials  used 
in  repairing  the  same  was  to  be  furnished  and  the  work 
thereon  performed  by  the  plaintiff  for  what  they  were  rea- 
sonably worth;  and  that  a  memorandum  of  agreement 
with  reference  to  the  machinery  to  be  furnished  for  said 
sum  of  $450  was  made  and  signed  by  the  parties,  and  a 
copy  thereof  is  attached  to  the  complaint,  marked  "  Ex- 
hibit A." 

The  complaint  further  alleges  that,  pursuant  to  said  agree- 
ment and  at  the  special  instance  and  request  of  the  defend- 
ants thereafter,  the  plaintiff  sold  and  delivered  to  the 
defendants  certain  machinery,  including  that  described  in 
Exhibit  A.,  and  used  materials  and  performed  labor  in  re- 
pairing machinery  for  them,  which  machinery  was  used  in 
rebuilding  and  now  forms  a  part  of  said  saw-mill;  that  the 
value  of  the  machinery  thus  sold  and  the  materials  used 
and  labor  performed  (including  that  for  which  a  price  had 
been  agreed  upon  as  before  stated)  was  $928.77;  and  that 
a  full  and  complete  statement  of  the  same  is  attached  to 
Exhibit  B.  (plaintiff's  petition  for  a  lien),  which  is  annexed 
to  and  made  a  part  of  the  complaint;  that  of  said  sum  of 
$928.77  a  balance  of  $760.57  is  still  due  and  payable  to  the 
plaintiff.  The  complaint  contains  further  allegations  show- 
ing that  the  plaintiff  has  taken  the  requisite  steps  to  en- 
title him  to  the  lien  sought  to  be  enforced. 

Exhibit  A.,  annexed  to  the  complaint,  was  as  follows: 
*' June  21,  1887.  W.  H,  Staci/  <&  Cb.— Gentlemen  :  I  will 
furnish  you  the  following:  One  set  of  Gowen  head  blocks. 
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three  in  number,  also  Go  wen  set- works;  the  above  are  sec- 
ond-hand, but  thoroughly  repaired;  also  24-feet  carriage, 
with  six  sets  of  trucks,  and  shafts  to  be  2-inch  iron,  wheels 
14  inches,  with  boxes  for  same;  also  30  feet  of  rack  stick, 
with  heavy  segments  for  the  same ;  one  pinion  for  same ; 
60  feet  of  V  inch  1  and  i  track  and  60  feet  flat  track;  also 
one  wood  saw  husk,  W,  H.  Stacy  &  Co.  to  furnish  all  the 
irons  which  can  be  used  from  old  husk  to  be  placed  on  new 
husk.  The  above  work  to  be  done  in  good,  workmanlike 
manner,  and  on  or  before  30  days  from  the  above  date; 
consideration,  $450, —  $200  to  be  paid  upon  delivery,  and 
balance  in  60  days  from  delivery.  W.  H.  Stacy  &  Co. 
agree  to  deliver  job  at  Birnamwood.  Scrap  iron  for  $10  a 
ton.    J.  A.  Baenes.    W.  H.  Staoy  &  Co.    Bimamwoody 


The  bill  of  particulars  annexed  to  Exhibit  B.  contained 
one  item  as  follows :  "  To  head  block,  carriage  truck,  trucks, 
husk,  etc.  (contract),  $450." 

The  defendants  moved  that  the  complaint  be  made  more 
definite  and  certain,  on  the  grounds  (1)  that  it  improperly 
commingles  into  one  count  or  statement  of  cause  of  action 
two  or  more  causes  of  action  which  should  be  stated  sepa- 
rately; that  if  any  causes  of  action  exist  they  are  upon 
independent,  separate  agreements,  to  wit,  an  agreement 
made  in  writing,  and  an  oral  or  implied  contract;  that  the 
complaint  does  not  state  when  and  where  articles  claimed 
for  were  delivered,  whether  all  at  one  time  or  not,  and  it 
fails  to  set  forth  definitely  and  with  sufficient  certainty 
what  articles  were  delivered  under  the  memorandum  of 
agreement.  Exhibit  A. ;  (2)  that  in  what  purports  to  be  a 
statement  of  an  account,  annexed  to  Exhibit  B.,  the  charges 
for  hours  of  work  and  materials  used  in  the  articles  made 
are  so  mingled  together  that  the  cost  or  charges  made  for 
any  particular  article  of  machinery  therein  named  cannot 
be  ascertained  with  certainty  so  as  to  see  if  the  charges  for 
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the  same  are  what  it  is  reasonably  worth  as  a  finished  piece 
of  machinery  ready  for  use.  From  an  order  denying  the 
motion  the  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Houghton  <& 
T/iom,  and  oral  argument  by  G.  T.  Thorn, 

For  the  respondent  there  was  a  brief  by  Hicks  <&  PhiU 
lipsy  and  oral  argument  by  M.  G.  PhiUips. 

Cole,  C.  J.  There  is  no  difficulty  in  understanding  what 
claims  are  relied  on  as  a  cause  of  action  for  which  a  lien 
is  sought.  The  plaintiff  evidently  seeks  to  recover  or  have 
a  lien  for  the  machinery  furnished  under  the  letter  or  writ- 
ten agreement  of  June  21,  1887,  the  price  of  which  was 
agreed  upon  at  $450.  He  also  seeks  to  recover  and  have  a 
lien  for  other  materials  furnished  and  services  rendered 
upon  machinery  placed  in  the  mill,  for  the  amount  which 
these  materials  and  services  were  reasonably  worth.  These 
materials  and  services  are  set  forth  in  the  bill  of  particulars 
which  is  attached  to  and  made  a  part  of  the  complaint. 
It  is  true,  this  biir  of  particulars  contains  the  aggregate 
charge  for  the  machinery  furnished  upon  the  written  con- 
tract; but  this  could  not  have  misled  any  one,  as  the  item 
itself  refers  to  a  contract,  thus  giving  an  explanation  of  the 
charge.  In  respect  to  the  other  materials  furnished  and 
services  rendered  the  bill  of  particulars  contains  all  neces- 
sary information  as  to  the  nature  of  the  article  and  time 
of  service  which  was  essential  to  enable  the  defendants  to 
make  their  defense.  The  diflFerent  claims  might  have  been 
kept  more  distinct  in  the  complaint,  and  not  mingled  to- 
gether as  they  are  to  some  extent;  but  still  there  is  no 
difficulty  whatever  in  ascertaining  with  certainty  the  pre- 
cise nature  of  the  claims  which  the  plaintiff  is  to  recover 
upon  and  have  a  lien  for.  Of  course,  the  special  agree- 
ment will  control  as  to  the  price  of  ajl  machinery  furnished 
under  it;  and  as  to  the  other  materials  and  services  the 
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plaiotifiF  can  recover  only  what  he  shows  they  are  reason- 
ably worth.  But  the  complaint  states,  with  reasonable 
certainty,  the  facts  relating  to  each  claim  or  cause  of  action. 
It  is  not  possible  for  the  defendants  to  be  embarrassed  in 
making  their  defense. 

The  motion  to  make  the  complaint  more  definite  and 
certain  was  properly  denied. 

By  the  Court —  The  order  of  the  circuit  court  is  affirmed. 


SoHKiBEB,  Appellant,  vs.  The  Town  of  Richmond,  Re- 
spondent. 

November  8  —  December  4, 1888, 

(1)  Toum  orders:  Presentation  for  audit,    fSj  Limitation  of  actions: 
*    When  statute  begins  to  run:  Demand.    fSJ  De  minimis  non  curat 
lex.    f4J  Judgment  dismissing  instead  of  abating  action:  Imma- 
terial error.  ^ 

1.  Under  sec.  824,  R.  S.,  as  amended  by  ch.  163,  Laws  of  1883,  where 

one  town  has  become  liable  upon  orders  issued  by  another,  no  ac- 
tion can  be  maintained  thereon  against  the  town  so  becoming 
liable  unless  a  claim  thereon  has  been  filed  with  its  town  clerk  to 
be  laid  before  the  town  board  of  audit. 

2.  Although,  before  the  enactment  of  ch.  240,  Laws  of  1881,  an  action 

on  a  town  order  could  be  maintained  only  after  demand  and  re- 
fusal of  payment,  yet  the  statute  of  limitations  began  to  run  from 
the  date  of  the  order,  not  from  the  date  of  the  demand.  [The 
court  inclines  to  the  opinion,  but  does  not  decide,  that  the  effect  of 
ch.  240.  Laws  of  1881,  so  far  as  the  statute  of  limitations  is  con- 
cerned, is  only  to  extend  the  period  of  limitation  thirty  days.] 

8.  An  action  upon  sixty-eight  town  orders  for  about  $2,000  was  barred 
by  the  statute  of  limitations  as  to  aU  but  one  order  for  $15.  The 
judgment  dismissed  the  action.  In  the  argument  on  appeal  no 
special  point  was  made  as  to  that  one  order  as  distinguished  from 
the  others.  Held,  that  the  judgment  would  not  be  reversed  for  an 
error  affecting  a  sum  so  comparatively  small. 

4.  The  entry  of  judgment  dismissing  an  action  upon  the  merits  instead 
of  abating  it  is  an  immaterial  error  where  another  action  would  be 
barred  by  the  statute  of  limitations  and  it  is  manifest  that  that  de- 
fense would  be  interposed. 
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APPEAL  from  the  Circuit  Court  for  Shawano  County. 

The  action  is  upon  sixty-eight  town  orders,  drawn  indue 
form  by  the  chairman  of  the  board  of  supervisors  and  town 
clerk  of  the  town  of  Langlade,  upon  the  treasurer  of  that 
town,  amounting  in  the  aggregate  to  about  $2,000;  and 
bearing  different  dates  between  March  30,  1880,  and  May 
14,  1881. 

On  May  25,  1883,  all  the  territory  then  included  in  the 
town  of  Langlade  was,  by  the  proper  county  board  of 
supervisors,  duly  annexed  to  and  made  a  part  of  the  town 
of  Richmond^  the  defendant,  and  remained  a  part  of  that 
town  until  the  spring  of  1885,  when,  under  ch.  137,  Laws  of 
1885,  the  same  territory  was  detached  from  Richmond  and 
organized  as  the  town  of  Langlade.  The  plaintiff,  Schrihery 
afterwards  brought  an  action  against  the  new  town  of  Lang- 
lade on  the  same  orders  here  in  suit,  and  on  appeal  this 
court  held  that  such  new  town  was  not,  but  the  town  of 
Richmond  was,  liable  on  such  orders.  Schriher  v.  Langlade^ 
66  Wis.  616.    Hence  this  action. 

The  orders  in  suit  were  never  presented  to  the  treasurer 
of  the  original  town  of  Langlade  for  payment,  nor  to  the 
town  board  of  Richmond  for  audit,  but  were  presented  to 
the  treasurer  of  Richmond^  November  13, 1886,  for  pay- 
ment. This  action  was  commenced  December  18,  1886. 
The  complaint  counts  upon  the  sixty-eight  town  orders 
above  mentioned.  The  defendant  town  answered,  in  abate- 
ment of  the  action,  that  a  claim  for  the  payment  of  such 
orders  had  never  been  filed  with  its  clerk  to  be  laid  before 
its  town  board  of  audit;  and  also  answered  the  six  years 
statute  of  limitations  in  bar  of  the  action. 

A  jury  was  waived,  and  the  cause  was  tried  by  the  court. 
Tjae  findings  are  for  the  defendant  on  the  answer  in  abate- 
ment, and  also  on  the  answer  of  the  statute  of  limitations, 
except  as  to  fourteen  of  the  orders.  It  was  also  found  that 
some  of  the  fourteen  orders  thus  excepted  are  void.  The 
matters  thus  found  in  bar  of  the  action  cover  all  the  orders 
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in  suit,  except  six  aggregating  about  $176.  The  matters 
found  in  abatement  cover  the  whole  sixty-eight  orders.  The 
plaintiff  appeals  from  the  judgment  dismissing  his  com- 
plaint on  the  merits  of  the  action,  with  costs. 

For  the  appellant  there  was  a  brief  by  Houghton  cfe 
Thorn ^  and  oral  argument  by  F.  W.  Houghton.  They  con- 
tended, inter  alia,  that  a  demand  is  necessary  to  the  accru- 
ing of  a  cause  of  action  on  town  orders,  and  that  therefore 
the  statute  of  limitations  does  not  begin  to  run  until  such 
demand  is  made.  Wood  on  Lim.  of  Act.  sees.  117, 118, 125; 
K.  S.  sec.  4249;  Laws  of  1881,  ch.  240;  Packard  v.  Bovina, 
24  Wis.  382;  Eeithler  v.  Foster,  22  Ohio  St.  27;  Angell  on 
Lim.  96;  Codrnanv.  Rogers,  10  Pick.  120;  Rhind  v.  Hynd- 
man,  54  Md.  527;  Stanton  v.  Stanton,  37  Vt.  411 ;  Thorpe  v. 
Booth,  Kyan  &  M.  388 ;  Holmes  v.  Kerrison,  2  Taunt.  323 ; 
Brown  v.  Rutherfm^d,  4^2  L.  T.  R.  (N.  S.),  659;  Little  v. 
Blunt,  9  Pick.  490;  Dillon  on  Mun.  Corp.  505,  and  note  2. 

For  the  respondent  there  was  a  brief  by  Jf.  J.  WaUrich 
and  Geo.  G.  Greene,  and  oral  argument  by  Mr.  Greene. 
They  argued,  among  other  things,  that  the  terms  of  a 
town  order  do  not  require  presentation.  Its  necessity 
springs,  not  from  any  contract,  but  from  the  provisions  of 
law  for  auditmg  and  paying  the  public  debt.  When  pres- 
entation of  a  claim,  or  any  other  preliminary  step,  is  thus 
required  hy  law  before  action,  the  cause  of  action  accrues 
when  the  plaintiff  can,  at  will,  take  the  step  and  bring  the 
action.  Baxter  v.  State,  17  Wis.  588;  Goldman  v.  dmway 
Co.  10  Fed.  Rep.  "888;  Dewey  v.  Litis,  57  Iowa,  235;  Hin- 
trager  v.  Traut,  69  id.  746;  Baker  v.  Johnson  Co.  33  id.  151; 
Arapahoe  v.  Albee,  38  N.  W.  Rep.  (Neb.),  737;  Hostetter  v. 
HoUinger,  117  Pa.  St.  606;  Brehm  v.  Mayor,  104  N.  Y.  186; 
Palmer  v.  Palmer,  36  Mich.  487;  Litchfield  v.  McDonald, 
35  Minn.  167;  Prescott  v.  Gonser,  34  Iowa,  175;  Dorland 
V.  Dorland,  66  Cal.  189;  Burleigh  v.  Rochester,  5  Fed.  Rep. 
667. 
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Lyon,  J.  I.  The  first  question  to  be  determined  is  whether 
the  defense  in  abatement  of  the  action  should  have  been 
sustained.  That  is  to  say,  was  it  essential  to  the  plaintiff's 
right  of  action  that  the  town  orders  in  suit  should  have 
been  previously  filed  with  the  town  clerk  of  Richinondy  the 
defendant  town,  to  be  laid  before  the  town  board  of  audit 
of  that  town '{  It  is  claimed  on  behalf  of  defendant  that 
such  filing  thereof  is  essential  to  the  right  of  action  under 
sec.  824,  K.  S.,  which  reads  as  follows :  "  No  action  upon 
any  claim  or  cause  of  action  for  which  a  money  judgment 
only  is  demandable,  shall  be  maintained  against  any  town, 
unless  a  statement  of  such  claim  shall  have  been  filed  witli 
the  town  clerk,  to  be  laid  before  the  town  board  of  audit, 
nor  until  ten  days  after  the  next  annual  town  meeting  there- 
after." 

We  think  a  fair  construction  of  the  above  statute  excludes 
from  its  operation  town  orders  regularly  issued  by  the 
proper  authorities  of  the  town  on  behalf  of  which  the  same 
were  issued.  The  object  of  the  statute  was  to  protect  towns 
from  suits  upon  claims  payable  in  money,  until  the  town 
board,  or,  in  case  of  its  refusal  to  allow  such  demands,  the 
town  meeting,  may  act  upon  such  claims.  In  the  case  of  a 
valid  town  order,  the  board  or  town  meeting  must  necessa- 
rily have  passed  upon  and  allowed  the  claim  before  the  order 
was  issued,  and  there  is  no  necessity  that  the  board  act  upon 
the  order.  In  this  view,  ich.  163,  Laws  of  1882,  was  en- 
acted, amending  sec.  824,  R.  S.,  by  inserting  immediately 
after  the  word  "demandable"  these  Iv'ords:  "Except  upon 
town  orders,  bonds,  coupons,  or  written  promises  to  pay 
any  sum  of  money."  All  these  instruments,  if  valid,  must 
have  been  executed  by  the  proper  town  officers;  and  the 
consideration  thereof,  or  the  indebtedness  they  represent, 
must  have  been  subjected  to  the  scrutiny  of  the  town  meet- 
ing, the  electors,  or  the  town  board.  Probably  the  amend- 
ment of  1882  does  not  change  the  provisions  of  sec.  824, 
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but  only  makes  that  section  express  what  would  otherwise 
have  been  implied. 

The  question  remains,  however,  whether,  in  a  case  like 
this,  where  the  orders  in  suit  were  issued  by  one  town  and 
the  liability  thereon  (if  the  orders  are  valid)  is  thrown  upon 
another,  the  orders  must  be  presented  to  the  town  board  of 
the  latter  town  for  allowance  before  an  action  on  them 
against  such  town  can  be  maintained.  We  think  this  ques- 
tion must  be  answered  in  the  affirmative.  In  the  present 
case  the  town  of  Langlade  issued  the  orilers  in  suit,  but,  if 
there  is  any  liability  upon  them,  the  same  has  been  laid  upon 
the  defendant  town  of  Richmond  by  the  action  of  the  county 
board  of  supervisors.  The  claims  or  demands  upon  which 
the  orders  were  bftised  have  never  been  subjected  to  the 
scrutiny  of  the  town  board  or  town  meeting  of  Richmond^ 
and  that  board  has  had  no  opportunity  to  inquire  into  the 
validity  of  the  orders.  They  may  be  void  for  many  rea- 
sons. Fur  example,  some  or  all  of  them  may  have  been 
issued  without  the  authority  of  the  town  board,  or  for  an 
unauthorized  or  illegal  purpose,  or  they  may  have  been  paid 
by  the  town  which  issued  them.  The  plain  object  of  the 
statute  above  quoted  is,  as  already  intimated,  to  give  the 
town  board,  or  town  meeting,  as  the  case  may  be,  an  op- 
portunity to  ascertain  whether  the  orders  are  valid  and 
binding  obligations  against  the  town  before  it  shall  be  sub- 
jected to  a  suit  upon  them.  (See  Revisers'  note  to  sec.  824.) 
Moreover,  the  town  treasurer  of  Richmond  had  no  author- 
ity to  pay  the  orders  on  presentation.  He  could  lawfully 
pay  only  orders  issued  by  the  proper  officers  of  that  town. 
Hence  the  necessity  that  the  orders  should  go  to  the  town 
board  of  Richmond  for  audit,  like  other  claims  against  the 
town,  to  the  end  that,  if  allowed,  town  orders  should  be 
issued  therefor  which  the  treasurer  of  Richmond  is  author- 
ized to  pay. 

Hence  we  are  constrained  ta  construe  the  exception  of 
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town  orders  in  the  amended  sec.  824  to  mean  only  those 
orders  issued  by  the  town  sought  to  be  charged  with  their 
payment,  and  that  where  the  orders  were  issued  by  an- 
other town,  as  in  this  case,  the  claim  thereon  is  within  the 
spirit  and  language  of  sec.  824,  and  must  be  filed  with 
the  town  clerk,  to  be  laid  before  the  board  of  audit  of  the 
town  upon  which  such  liability  has  been  cast,  before  an  ac- 
tion can  be  lawfully  commenced  thereon  against  such  town. 

It  is  conceded  that  no  claim  founded  upon  the  orders  in 
suit  was  ever  so  filed.  Hence  this  action  cannot  be  main- 
tained. All  this,  however,  is  only  matter  in  abatement  of  the 
action,  which  would  not  interfere  with  the  right  to  bring 
another  action  after  complying  with  the  statute.  Were 
this  all  there  is  of  the  case,  the  judgment  would  necessarily 
have  to  be  reversed;  for  it  dismisses  the  complaint  on  the 
merits  of  the  action,  which  is  a  judgment  in  bar  of  this  or 
any  future  action  upon  the  orders. 

11.  We  are  thus  brought  to  the  question,  Does  the  record 
disclose  any  suflicient  grounds  for  upholding  the  judgment 
in  its  present  form  ?  This  involves  a  consideration  of  the 
effect  of  the  statute  of  limitations  upon  the  orders  in  suit. 

Ch.  240,  Laws  of  1881,  provides  that  "no  action  shall 
hereafter  be  brought  upon  any  county,  city,  town,  or  school . 
order  until  the  expiration  of  thirty  days  after  a  demand  for 
the  payment  of  the  same  shall  have  been  made."  This 
chapter  became  a  law,  April  7,  1881.  Before  that  date 
there  does  not  seem  to  have  been  any  special  statutory  pro- 
vision on  the  subject.  It  was  held,  however,  in  Packard 
V.  Bovina,  24  Wis.  382,  decided  in  1869,  that  under  general 
rules  of  law  no  action  could  be  maintained  against  a  town 
on  a  town  order  drawn  upon  its  treasurer,  until  after  the 
order  had  been  presented  for  payment  to  the  treasurer  and 
payment  thereof  refused.  This  case  settled  the  law  as  it 
stood  before  the  enactment  of  ch.  240,  Laws  of  1881,  to  be 
that  a  town  order  was  payable  on  demand  and  only  on  de- 


Digitized  by  VjOOQIC 


AUGUST  TERM,  1888.  11 

Sohriber  vs.  The  Town  of  Richmond. 

mand.     Such  was  the  law  when  all  of  the  orders  in  suit 
were  issued,  save  one  for  $15,  dated  May  14,  1881. 

The  six  years  statute  of  limitations  commences  to  run 
when  the  cause  of  action  accrues.    E.  S.  sees.  4219,  4222. 
The  question  here  is,  Did  the  cause  of  action  accrue  on  the 
orders  in  suit  when  they  were  issued  in  1880  and  1881,  or 
not  until  payment  thereof  was  actually  demanded,  Novem- 
ber 13,  1886?    We  think  this  question  is  answered  by  the 
judgments  of  this  court  in  Baxter  v.  State,  17  Wis.  588,  and 
Curran  v.  Witter,  68  Wis.  16.     In  the  first  of  these  cases  it 
was  argued  that  because  the  statute  required  a  party  to 
present  his  claim  to  the  legislature  before  bringing  a  suit 
thereon  against  the  state,  the  cause  of  action  does  not  ac- 
crue, and  hence  the  statute  of  limitations  does  not  com- 
mence to  run,  until  the  claim  is  so  presented.     This  court 
negatived  that  proposition,  and  held  that  the  cause  of  ac- 
tion accrues  when  a  debt  exists  which  the  state  owes  and 
ought  to  pay,  without  regard  to  the  lime  when  the  claim 
was  so  presented.     Mr.  Justice  Paine,  delivering  the  opin- 
ion of  the  court,  said  that  this  provision  of  the  statute  did 
not  constitute  "  any  element  of  the  cause  of  action  within 
the  scope  and  object  of  the  statute  of  limitation.     It  was  a 
.  mere  condition  to  the  bringing  pf  a  suit  imposed  by  law 
for  the  protection  of  the  state  from  unnecessary  costs.     If 
a  debt  existed,  it  existed  entirely  independent  of  such  pres- 
entation of  the  claim.   It  existed  as  soon  as  a  claim  accrued 
which  the  state  owed  and  ought  to  pay.    And  then  it  was 
that  the  cause  of  action  accrued.    True,  the  party  had  to 
present  his  claim  before  bringing  his  suit,  but  such  presenta- 
tion partook  of  the  nature  of  the  remedy.     It  was  a  pre- 
liminary proceeding,  required  of  him  in  order  to  avail 
himself  of  the  remedy."    This  judgment  has  never  been 
questioned  here,  and  stands  §ts  the  law  of  this  state.     The 
decision  was  made  under  a  limitation  statute  like  the  one 
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now  in  force,  and  the  case,  in  principle,  is  strikingly  like  ' 
the  present  case.    See  Laws  of  1861,  ch.  282. 

Curran  v.  Witter^  68  Wis.  16,  was  an  action  upon  a  cer- 
tificate of  deposit,  payable  to  the  order  of  the  depositor  on 
the  return  of  the  certificate  properly  indorsed.  The  action 
was  brought  sixteen  vears  after  the  date  of  the  certificate, 
and  it  had  never  been  presented  for  payment  until  shortly  be- 
fore the  action  was  commenced.  It  was  held  that  the  cause 
of  action  accrued  at  the  date  of  the  certificate,  and  hence  that 
the  statute  of  limitation  had  run  against  it.  The  opinion 
concedes  that  courts  of  great  authority  have  held  that  in 
such  a  case  the  statute  does  not  commence  to  run  until  the 
date  of  demand,  but  this  court  was  of  the  opinion  that  the 
reasons  in  favor  of  holding  that  the  statute  commenced  to 
run  from  the  date  of  the  certificate  accorded  best  with  the 
objects  sought  to  be  attained  by  the  enactment  of  the  stat- 
ute of  limitation.  It  was  there  said  that  such  a  certificate, 
payable  on  demand,  was  the  equivalent  of  a  promissory 
note  so  payable;  and  although  in  Packard  v,  Bovina,  24 
Wis.  382,  a  town  order  was  likened  to  a  bill  of  exchange 
or  check,  we  think  (if  there  is  any  diflference)  it  is  nearer 
like  a  certificate  of  deposit  or  a  promissory  note  payable 
on  demand,  save  the  quality  of  negotiability. 

Applying  the  doctrine  of  the  above  cases  to  the  present 
case,  it  must  be  held  that  the  statute  of  limitations  had 
fully  run  against  each  of  the  orders  in  suit  (or  at  least 
against  all  but  the  order  of  Maj^  14,  1881)  on  the  expira- 
tion of  six  years  from  the  date  of  the  orders.  It  follows 
that  the  statute  had  run  against  all  but  fourteen  of  the 
orders  in  suit  when  the  action  was  commenced,  and  that  it 
ran  against  the  fourteen  orders,  or  at  least  thirteen  of  them, 
before  the  trial,  which  commenced  November  30,  1887. 

As  to  the  order  of  May  14,  1881,  the  only  one  issued 
after  ch.  240,  Laws  of  1881,  took  effect  as  a  law,  we  have 
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only  to  say,  without  deciding  the  point,  that  we  are  strongly 
inclined  to  the  opinion  that  the  effect  of  ch.  240,  so  far  as 
the  statute  of  limitation  is  concerned,  is  only  to  extend  the 
period  of  limitation  thirty  days.  Such  was  held  to  be  the 
effect  of  a  like  statute  upon  a  note  payable  at  a  given  time 
after  demand,  in  Palmer  v.  Palmer,  36  Mich.  487.  The 
opinion,  which  is  by  Mr.  Justice  Campbexl,  contains  a  very 
able  presentation  of  that  view  of  the  law.  We  prefer,  how- 
ever, to  leave  that  question  open  for  further  argument  and 
deliberation  when  a  case  shall  arise  involving  it. 

Considering  the  amount  involved  in  the  present  case,  the 
number  of  orders  in  suit,  the  trifling  sum  for  which  the 
order  of  May  14,  1881,  was  issued,  and  the  fact  that  no 
special  point  was  made  in  the  argument  upon  such  order  as 
distinguished  from  the  others,  we  feel  justified  in  applying 
to  it  the  maxim  de  minimis  non  curat  lex^  and  hence  we 
make  no  distinction  between  it  and  the  other  sixty-seven 
orders  against  which  the  statute  of  limitations  has  cer- 
tainly run. 

It  may  be  said  that  because  fourteen  of  the  orders  were 
not  barred  by  the  statute  when  the  action  was  commenced, 
as  to  those  orders,  or  at  least  as  to  six  of  them  which  were 
not  held  invalid  on  other  grounds,  the  judgment  should 
have  been  in  abatement  only ;  thus  leaving  the  plaintiff  at 
liberty,  after  filing  his  claim  with  the  town  clerk  of  the  de- 
fendant town  to  be  laid  before  the  board  of  audit,  to  com- 
mence a  new  action  thereon.  But  it  is  manifest  that  such 
privilege  would  be  of  no  benefit  to  the  plaintiff.  The 
defendant  is  now  here  pleading  the  statute  of  limitations 
as  a  defense  to  those  orders,  and  the  presumption  is  quite 
irresistible  that  in  such  new  action  the  same  defense  would 
be  interposed,  and  it  would  certainly  be  fatal  to  the  action. 
It  is  idle  to  reverse  this  judgment  as  to  those  orders,  when 
it  is  perfectly  obvious  that  a  trial  would  result  in  the  same 
judgment.    We  think  the  case  comes  within  the  statutory 
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rule  so  often  applied,  to  the  effect  that  no  judgment  shall 
be  reversed  or  affected  by  reason  of  any  error  or  defect  in 
the  proceedings  which  do  not  affect  the  substantial  rights 
of  the  adverse  party.    R.  S.  sec.  2829. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


STAcr,  Respondent,  vs.  Bryant  and  others,  iftip.,  Appel- 
lants. 

November  8  —  December  4,  1888. 

Liens  :  Loos  and  Teaber.  ^IJ  Lien  for  supplies  placed  on  sale,  (2)  De- 
scription of  logs:  Amendment 

1.  Under  sees.  1,  2,  ch.  469,  Laws  of  1885,  the  vendor  of  supplies  to  be 

used  in  a  logging  camp,  and  which  were  in  fact  used  in  such  camp 
by  the  vendees  in  getting  out  logs,  is  entitled  to  a  lien  on  the  logs 
for  the  amount  due,  although  the  supplies,  before  being  so  used, 
were  placed  by  the  vendees  in  their  store  to  be  sold  at  a  profit  to 
their  employees  and  others. 

2.  In  an  action  to  enforce  a  lien  upon  logs  the  description  of  the  logs 

in  the  complaint  and  the  petition  for  a  lien  may  be  amended  to 
conform  to  the  evidence  which  was  admitted  without  objection, 
when  it  is  evident  that  the  defendant  is  not  surprised  by  such 
amendment  and  no  injustice  is  done  thereby. 

APPEAL  from  the  Circuit  Court  for  Langlade  County. 

The  case  is  sufficiently  stated  in  the  opinion.  The  de- 
fendants S.  Bryant^  R.  W.  Pierce^  and  0,  H.  Pierce  appeal 
from  a  judgment  in  favor  of  the  plaintiflp. 

For  the  appellants  there  was  a  brief  by  Lynch  <&  McCarthy ^ 
and  oral  argument  by  Thomas  Lynch. 

For  the  respondent  there  was  a  brief  by  F.  M.  Guernsey y 
attorney,  and  Gerrit  T.  Thorn^  of  counsel,  and  oral  argu- 
ment by  Mr.  Thorn. 

Taylor,  J.  The  respondent  commenced  his  action  in 
the  circuit  court  against  M.  Miller  and  £.  Neff,  to  recover 
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for  a  bill  of  feed,  flour,  butter,  etc.,  sold  by  him  to  said 
Miller  &  IfeflF,  about  the  30th  of  January,  1886.  The  price 
of  the  goods  sold,  including  freight  paid  by  respondent, 
was  $646.72;  and  in  said  action  the  respondent  claimed  a 
lien  for  the  value  of  the  goods  sold  upon  a  lot  of  saw-logs 
owned  by  the  appellants,  Bryant^  Pierce  db  Pierce^  and  so 
the  appellants  were  made  parties  to  the  action. 

The  respondent  claims  that  the  goods  were  sold  to  Miller 
&  Neflf  upon  the  statement  of  Neflf  that  he  wanted  the  bill 
of  goods  for  his  lumber^  camp,  and  that  he  sold  him  the 
goods  as  supplies  for  that  purpose.  The  evidence  on  the 
part  of  the  plaintiff  shows  that  at  the  time  said  goods  were 
sold  and  delivered  to  said  Miller  &  Neff  they  were  engaged 
in  getting  out  and  banking  the  logs  of  the  appellants  which 
were  attached  in  this  action.  The  evidence  on  the  part  of 
the  plaintiflf  tends  to  prove  that  the  goods  were  used  by  the 
mfin  and  teams  in  the  employ  of  Miller  &  Neflf,  while  they 
were  at  work  in  cutting,  hauling,  and  banking  the  logs  of 
the  appellants  which  were  attached  in  this  action.  It  is 
admitted  by  the  learned  counsel  for  the  appellants  that  the 
bill  of  goods  sold,  which  consisted  of  flour,  feed,  and  butter, 
were  supplies,  within  the  meaning  of  sees.  1,  2,  ch.  469, 
Laws  of  1885,  and  if  they  were  in  fact  used  by  Miller  & 
Neflf  in  feeding  the  men  and  teams  employed  by  them  in 
cutting,  hauling,  and  banking  the  logs  in  question,  and 
were' sold  by  the  respondent  to  said  Miller  &  Neflf  for  the 
purpose  of  being  used  in  that  way,  then  the  respondent  was 
entitled  by  law  to  a  judgment  in  his  favor,  subjecting  the 
said  logs  to  the  payment  of  said  claim. 

The  defense  the  appellant.s  made  upon  the  trial  was  (1) 
that  the  said  Miller  &  Neflf  at  the  time  in  question  were 
merchants  dealing  in  the  kind  of  merchandise  sold  by  the 
respondent  to  them,  and  that  the  respondent  sold  the  goods 
to  them,  not  for. the  purpose  of  being  used  by  them  in  get- 
ting out  the  logs  in  question  or  any  other  logs,  but  to  go 
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into  the  store  of  said  Miller  &  Neflf,  to  be  sold  out  at  retail 
by  them  as  any  other  goods  kept  by  them  for  sale;  and  (2) 
that  such  goods,  or  the  greater  share  of  them,  were  sold  by 
said  Miller  &  Neflf  at  retail  from  their  store,  to  persons  other 
than  those  then  in  their  employ  and  engaged  in  catting, 
hauling,  and  banking  said  logs  of  the  appellants;  (3)  that 
a  large  part  of  said  bill  of  goods  was  used  in  boarding  and 
paying  off  men  in  the  employ  of  Miller  &  Neflf,  not  at  the 
time  engaged  in  work  upon  the  logs  in  question. 

Upon  this  appeal  these  questions  of  fact  have  been  fully 
presented  by  the  learned  counsel  for  the  appellants,  and 
this  court  is  asked  to  reverse  the  verdict  of  the  jury  on  the 
ground  that  it  is  w^holly  unsupported  by  the  evidence,  or, 
if  not  wholly  unsupported,  that  the  great  preponderance 
of  the  evidence  is  against  the  verdict.  A  motion  to  set 
aside  the  verdict  was  made  by  the  appellants  in  the  court 
below  upon  this  ground,  and  denied  by  the  trial  court,  and 
exceptions  taken. 

Upon  a  careful  reading  of  the  evidence  we  find  that, 
while  there  is  considerable  direct  evidence  and  much  cir- 
cumstantial evidence  tending  to  establish  the  contention  of 
the  learned  counsel  for  the  appellants,  we  also  find  that  the 
evidence  of  the  respondent  and  that  of  Neflf  and  Rocka- 
feller,  the  book-keeper  of  Miller  &  NeflF,  certainly  sustains 
the  verdict  of  the  jury.  It  is  therefore  clear  that  the 
learned  circuit  judge  was  bound  to  submit  these  questions 
of  fact  in  the  case  to  the  consideration  of  the  jury,  and, 
the  jury  having  found  in  favor  of  the  case  as  made  by  the 
plaintiflfs  evidence,  and  the  learned  circuit  judge  having 
refused  to  set  aside  the  verdict  as  against  the  evidence  or 
as  against  the  great  preponderance  of  the  evidence,  accord- 
ing to  well-established  rules  this  court  ought  not  to  reverse 
the  judgment  upon  that  ground. 

It  is  further  claimed  that  the  court  erred  in  refusing  to 
give  the  following  instructions  asked  by  the  appellants: 
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"•^JFirst  If  you  find  that  the  supplies  were  bought  by  Miller 
&  Neff  for  the  purpose  of  putting  them  in  their  store  and 
retailing  them  at  a  profit  to  their  employees  generally,  and 
to  the  customers  of  their  store  at  a  profit,  and  the  supplies 
were  so  sold,  then  the  plaintiff  is  not  entitled  to  a  lien  in 
this  case."  Kefused  by  the  court,  and  the  defendants  ex- 
cepted. "  Second,  If  you  find  that  the  supplies  were  bought 
and  taken  to  the  store  of  Miller  &  Neff  in  the  usual  way 
by  them  as  merchandise,  and  were  kept  on  exhibition  for 
sale  at  a  profit  to  their  employees  and  others  in  the  usual 
way,  then  the  plaintiff  is  not  entitled  to  a  lien."  Eefused 
by  the  court,  and  defendants  excepted.  "  Third.  The 
plaintiff  must  prove  the  use  to  which  the  supplies  were  put, 
and  that  they  were  used  as  supplies  within  the  meaning  of 
the  law."  Refused  by  the  court,  and  the  defendants  ex- 
cepted. 

The  first  instruction  asked  probably  stated  the  law  ap- 
plicable to  the  case;  but  the  refusal  to  give  it,  as  well  as  to 
give  the  third  instruction,  was  not  error,  because  they  had 
been  substantially  given  b}'^  the  learned  circuit  judge  in  his 
general  charge,  and  it  was  unnecessary  to  repeat  them  at 
the  request  of  the  appellants.  The  second  instruction  asked 
was  properly  refused,  as  not  presenting  the  law  of  the  case. 
If  the  goods  were  sold  by  the  plaintiff  for  the  purpose  of 
being  used  in  the  logging  camp,  and  were  in  fact  used  in 
such  camp  by  the  vendees,  the  respondent  would  be  entitled 
to  his  lien,  although  the  vendees  may  have  placed  them  in 
their  store  for  sale  before  they  were  so  used.  The  learned 
circuit  judge  instructed  the  jury  that  the  respondent  could 
only  have  a  lien  upon  the  logs  of  the  appellants  for  the 
value  of  the  supplies  furnished  to  Miller  &  Neff  which  were 
actually  used  by  them  in  paying  for  work  of  men  and  teams 
in  getting  out  the  logs,  and  in  feeding  the  men  and  teams 
8o  employed  by  them  in  the  logging  business  in  getting  out 
the  logs  of  the  appellants.  Upon  the  other  question  he  in- 
Vou78-a 
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structed  the  jury  as  follows:  "If  you  find  from  a  fair 
preponderance  of  the  evidence  that  Miller  &  Neff,  at  the 
time  these  supplies  were  furnished  by  the  plaintiflF,  were 
engaged  in  keeping  a  general  store  for  the  general  purpose 
of  trade;  that  they  were  also  engaged  in  building  a  mill  or 
repairing  it,  and  in  lumbering;  that  Stacy ^  the  plaintiff, 
knew  it,  and  furnished  these  supplies  to  Miller  &  Keff  upon 
their  own  credit  alone,  and  for  the  purpose  of  their  general 
trade  business, —  you  will  find  that  the  plaintiff  is  not  en- 
titled to  any  lien  at  all  upon  the  property  described  in  the 
complaint,  and  will  use  form  No.  2  for  your  verdict."  This 
instruction  is  substantially  as  requested  by  the  appellants. 

The  case  seems  to  have  been  fairly  submitted  to  the  jury 
upon  the  evidence,  and,  there  being  sufficient  evidence  in 
the  case  to  sustain  a.  verdict  for  the  respondent,  this  court 
will  not  reverse  it  on  appeal. 

It  is  also  alleged  as  error  that  the  logs  were  not  suffi- 
ciently described  in  the  complaint  or  in  the  petition  for  a 
lien  filed  by  the  respondent  and  offered  in  evidence  on  the 
trial,  and  that  the  court  erred  in  allowing  the  plaintiff  to 
amend  his  complaint  and  petition  for  a  lien  after  the  evi- 
dence in  the  action  had  been  received.  The  record  shows 
that  the  following  proceedings  were  had  on  the  trial: 
"  After  the  testimony  of  both  plaintiff  and  defendant  had 
closed,  and  before  arguments  were  made  to  the  jury,  plaint- 
iff, by  his  counsel,  moved  the  court  to  amend  the  petition 
and  claim  for  lien  on  the  logs,  which  petition  was  filed  May 
20,  1886,  so  as  to  make  the  description  of  the  logs  described 
therein  conform  to  the  proofs  taken  and  read  as  follows, 
to  wit:"  (Here  follows  a  particular  description  of  the  logs 
upon  which  it  is  claimed  the  supplies  furnished  by  the 
plaintiff  were  expended).  The  court  allowed  the  amend- 
ment, and  the  defendants  excepted. 

The  claim  for  a  lien,  and  the  original  complaint,  described 
the  logs  simply  as  "  about  1,500,000  feet  of  pine  saw-logs 
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and  timber,  end-marked  and  stamped  M.  B."  The  appel- 
lants had  answered  to  the  complaint;  and  made  no  ob- 
jection on  the  trial  to  the  insufficiency  of  the  plaintiff's 
complaint  or  to  the  introduction  of  his  evidence,  except 
that  the  appellants  objected  to  the  introduction  of  the  peti- 
tion for  a  lien,  which  the  respondent,  at  the  dose  of  his  tes- 
timoiy,  offered  in  evidence.  The  objection  was  that  the 
logs  were  insufficiently  described  therein.  This  objection 
was  overruled,  and  the  defendants  excepted.  After  the 
plaintiff  rested  his  case  the  appellants  moved  to  nonsuit  the 
plaintiff  on  the  sole  ground  that  he  did  not  prove  that  his 
action  was  commenced  within  four  months  after  a  lien  was 
filed.  Under  the  circumstances  it  is  evident  that  the  appel- 
lants were  in  no  way  misled  by  the  generality  of  the  de- 
scription of  the  logs  in  the  complaint  and  petition  for  a  lien, 
and  there  was  therefore  no  error  in  allowing  the  amend- 
ment, as  permitted  by  the  court.  That  the  petition  for  a 
lien  may  be  amended  is  fully  established  by  the  decisions 
of  this  court.  Witte  v.  Meyer y  11  Wis.  295;  Brown  v.  La 
Crosse  C.  G.  L.  ds  O.  Co.  16  Wis.  555;  Challoner  v.  How- 
ard^ 41  Wis.  355;  White  v.  Bumpke,  45  Wis.  454;  Halpin 
v.  Hall,  42  Wis.  176,  181;  Sherry  v.  Schraage,  48  Wis.  93; 
H%ise  V.  Washburn,  59  Wis.  414;  Jacuheck  v.  Hewitt,  61 
Wis.  96 ;  Edleman  v.  Eidd,  65  Wis.  18,  23.  Sec.  3339,  E.  S., 
requires  the  plaintiff  to  allege  in  his  complaint  a  description 
of  the  property  against  which  he  claims  a  lien.  This  alle- 
gation of  the  complaint  is  amendable  in  the  same  manner 
as  any  other  allegation,  and,  when  the  evidence  is  admitted 
without  objection,  the  courts  may  amend  it  to  conform  to 
the  proofs  in  any  case  when  it  is  evident  the  defendant  is 
not  surprised  by  such  amendment  and  no  injustice  is  done 
thereby. 

By  the  Court — The  judgment  of  the  circuit  court  is 
af&rmed. 
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McDonald,  Appellant,  vs.  Bryant,  Garnishee,  etc..  Respond- 
ent. 

November  9  —  December  4,  1888, 

(1)  Contracts:  Modification:  Part  performance:  Apportionment: 
Waiver  of  complete  performance,  (BJ  Reference:  Compensation 
of  referee:  Stipulation, 

1.  By  the  terms  of  a  written  contract  the  defendants  were  to  cut  and 

haul  to  their  saw-mill  all  the  down  timber  and  slashings  on  lands  of 
the  garnishee  and  manufacture  the  same  into  timber  and  shingles, 
and  for  ail  lumber  so  menufactured  and  safely  piled  in  their  mill- 
yard  the  garnishee  was  to  pay  them  $6  per  thousand  feet.  De- 
fendants cut  and  hauled  a  large  quantity  of  logs  and  put  them  in 
their  pond,  but,  before  any  of  them  were  sawed  into  lumber,  their 
mill  was  burned.    Held: 

(1)  A  finding  of  the  trial  court  that  the  contract  had  not  been 
modified  so  that  the  defendants  should  be  paid  a  certain  sum  for 
getting  out  and  hauling  the  logs,  irrespective  of  sawing  them  into 
lumber,  is  sustained  by  the  evidence,  although  it  appears  that  the 
garnishee  had  made  advances  to  aid  in  getting  out  the  logs. 

(2)  The  contract  was  entire,  and  there  could  be  no  recovery 
quantum  meruit  for  its  part  performance  in  getting  out  the  logs. 

(8)  The  fact  that  the  garnishee  took  possession  of  the  logs  more 
than  a  year  after  the  defendants  had  abandoned  them  and  were 
insolvent,  does  not  show  a  waiver  of  complete  performance  of  the 
contract. 

2.  Under  a  stipulation  in  a  garnishment  proceeding  "  that  the  referee 

herein  on  the  trial  of  the  issue  against  the  garnishee  shall  receive 
$10  per  day  for  his  services  as  such  referee,  in  lieu  of  any  and  all 
other  fees  or  perquisites,"  it  is  lield  that  the  per  diem  compensation 
of  the  referee  was  not  limited  to  the  time  actually  occupied  by 
the  trial  itself. 

APPEAL  from  the  Circuit  Court  for  Langlade  County. 

Garnishment.  The  principal  facts  are  stated  in  the 
opinion.  The  plaintiff  appeals  from  a  judgment  in  favor 
of  the  garnishee. 

Before  the  commencement  of  the  trial  the  parties  entered 
into  the  following  stipulation :  "  It  is  hereby  stipulated  and 
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agreed  by  and  between  the  plaintiflf  and  garnishee  above 
named  that  the  referee  herein  on  the  trial  of  the  issue 
against  the  garnishee  shall  receive  $10  per  day  for  his  serv- 
ices as  such  referee,  in  lieu  of  any  and  all  other  fees  or# 
perquisites,  and  that  the  amount  of  such  fees  may  be  taxed 
as  disbursements  in  this  case."  The  trial  occupied  seven 
days.  Upon  the  taxation  of  costs  the  garnishee  sought  to 
tax  the  compensation  of  the  referee  for  ten  days,  and  the 
plaintiflf  objected  to  the  allowance  for  more  than  seven 
days.  The  clerk  taxed  for  ten  days  and,  on  motion  for 
review,  this  taxation  was  affirmed  by  the  court.  The  affi- 
davits on  behalf  of  the  plaintiff  set  forth  that  in  the  nego^ 
tiations  concerning  the  referee's  fees  two  propositions  were 
made,  (1)  that  the  referee  should  have  diper  diem  of  $5  and 
charge  both  for  trial  and  for  making  up  the  report,  and 
(2j  that  the  per  rfxVm*  should- be  %\0fo7*  trial  only^  and  that 
to  cover  all  charges;  and  that  the  latter  was  agreed  uj.on 
and  inserted  in  the  stipulation. 

For  the  appellant  there  were  briiofs  by  Caiman  <&  Suih- 
erlandy  and  oral  argument  by  Elifm  Caiman,  They  con- 
tended, tTj^r  a/za,  that  the  garnishee  had  waived  the  condi- 
tions of  the  written  contract  as  to  the  logging  (1)  by 
agreeing  to  advance  money  on  the  logging,  (2)  by  making 
payments  on  the  same,  and  (3)  by  taking  possession  of  the 
logs.  The  conditions  of  a  written  contract  may  be  waived 
by  parol.  Bishop  on  Cont.  ch.  29;  Bartan  v.  Graj/y  67  Mich. 
622;  Delaney  v.  Linder^  22  Neb.  274;  Buege  v.  Gates,  71 
Wis.  634;  13  Pick.  446;  Cummings  v.  Arnald,  3  Met.  488, 
'61  Am.  Dec.  155;  Emersanv,  Slater,  22  How.  28;  Kenne- 
bec Ca.  V.  Augusta  Ins,  <&  B,  Ca.  6  Gray,  204;  Deshaza 
V,  Lewis,  24  Am.  Dec.  769.  Payment  on  contract  is  a 
waiver  of  agreement  to  pay  only  on  completion,  and  a 
waiver  of  the  contract.  Keller  v.  Oherreich,  67  Wis.  282; 
Woadwarth  v.  Uammand,  19  Neb.  215;  Aldrich  v.  Price, 
57  Iowa,  151;  Stylow  v.   Wis.  O.  F.  M.  Z.  Ins.  Ca.  69  Wis. 
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224;  Button  v.  Russell^  55  Mich.  478;  MoFadden  v.  Wether- 
hee,  29  N.  W.  Rep.  (Mich.),  881.  Possession  of  the  logs  by 
the  garnishee  is  a  waiver  of  the  contract,  and  estops  him 
from  setting  up  the  original  contract.  Jones  v.  Pashhy^  35 
N.  W.  Rep.  (Mich.),  152;  Toung  v.  Hunter,  6  N.  Y.  203. 
The  logs  being  in  the  possession  of  the  garnishee  at  the 
commencement  of  the  garnishee  action,  he  would  be  liable 
under  sees.  2752-2768,  R.  S.,  and  plaintiff  could  recover 
on  quantum  meruit  even  if  there  were  no  special  contract 
as  to  the  price  per  thousand.  Taylor  v.  Williams,  6  Wis. 
363;  Pickett  v.  School  Dist.  25  id.  559;  Trowbridge  v,  Bar- 
rett, 30  id  661 ;  Bishop  v.  Price,  24  id.  480 ;  Hayxcard  v. 
Leonard,  7  Pick.  180.  A  party  having  voluntarily  taken  a 
benefit  under  work  done  by  another  must  respond  quantum 
meruit.  2  Parsons  on  Cont.  523;  Dermott  v.  Jones,  2  Wall. 
1;  23  How.  220.  Equity  will  interpose  in  behalf  of  the 
plaintiff  in  this  action.  The  proceeding  is  an  equitable  one. 
First  Nat.  Bank  v.  Knowles,  67  Wis.  373.  An  intention 
that  the  compensation  should  depend  on  full  performance 
ought  to  be  clearly  expressed.  2  Suth.  on  Dam.  469;  Leon- 
ard V.  Dyer,  26  Conn.  177.  The  defendants  were  excused 
from  full  performance  because  prevented  by  an  act  of  God, 
their  mill  having  been  burned  without  fault  on  their  part. 
Chase  v.  Barrett,  4  Paige,  148. 

For  the  respondent  there  was  a  brief  by  Lynch  &  McCar- 
thy, and  oral  argument  by  Thos.  Lynch. 

Oeton,  J.  The  appellant  commenced  an  action  against 
the  defendants,  Miller  &  Neflf,  and  finally  obtained  judg- 
ment therein  for  the  sum  of  §2,585.11,  and  in  the  mean 
time  garnished  the  respondent,  who  took  issue  by  denying 
all  liability  to  the  defendants,  and  the  issue  was  submitted 
to  John  E.  Martin,  Esq.,  as  a  referee,  for  trial.  In  Febru- 
ary, 1885,  it  appears,  the  firm  of  Miller  &  Wright  owned  a 
steam  saw-mill,  and  the  respondent  garnishee  owned  pine- 
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lands  in  the  vicinity,  and  they  commenced  a  series  of  busi- 
ness transactions  in  respect  mostly  to  logs  and  lumber 
advances  and  payments;  and  in  May  of  that  year  Wright 
sold  out  his  interest  in  the  partnership  property  and  busi- 
ness to  E.  M.  Keff,  who  assumed  all  of  his  liabilities  and 
contracts  as  a  member  of  the  firm.  From  that  time  Miller 
&  NeflE  continued  business  transactions  with  the  respondent, 
and  to  operate  the  steam  saw-mill.  The  mill  was  run  by 
the  firm  until  January,  1886,  and  afterwards  by  Neff  alone 
until  July,  when  it  was  burned. 

On  hearing  the  evidence  the  referee  stated  an  account 
between  the  defendants  and  respondent,  with  various  ap- 
propriate findings  which  need  not  be  specially  noticed,  and 
made  the  sum  total  of  the  defendants'  account  $21,575.56, 
and  the  sum  total  of  the  respondent's  account  of  payments, 
etc.,  $19,502.11.  On  motion  of  the  respondent  the  circuit 
court  modified  the  report  of  the  referee,  and  found  that 
two  large  items  of  the  defendants'  account  were  not  charge- 
able to  the  respondent  garnishee.  These  two  items  de- 
ducted from  the  defendants'  account,  the  defendants  owe 
the  respondent  a  balance  of  $3,116.31,  instead  of  the  re- 
spondent owing  the  defendants  a  balance  of  $2,073.45,  as 
found  by  the  referee,  so  that  these  two  items  only  need  to 
be  considered. 

The  first  one  of  $4,200,  allowed  to  the  defendants,  arises 
from  a  certain  written  contract  between  the  respondent 
and  Miller  &  Wright,  by  their  names,  Mathew  Miller  and 
N.  S.  Wright,  and  under  seal,  dated  February  25,  1885,  by 
which  Miller  &  Wright  were  to  cut  and  haul  to  their  saw- 
mill all  the  down  timber  and  pine  slashings  on  certain 
lands  of  the  respondent,  and  all  the  slashings  and  wind- 
falls that  he  might  buy  on  other  land,  and  to  manvfacture 
the  same  iiito  lumber  and  shingles  as  the  respondent  might 
from  time  to  time  direct.  For  all  the  shingles  of  the  grade 
of  **  Star  A  Star,"  which  they  should  manufacture  and  de- 
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liver  on  the  railroad  track,  and  branded  as  directed,  the 
respondent  was  to  pay  them  $1.50  per  thousand,  payable 
monthly,  but  not  more  than  fifty  cents  per  thousand  per 
day ;  and  for  all  the  lumber  so  maiuifactured  hy  tlte  defend- 
ants out  of  mid  timber  and  milly  and  safely  piled  in  their 
fnill-yard^  the  respondent  was  to  pay  them  $6  per  thousand 
feet.  All  the  timber  not  sawed  into  lumber,  and  that 
would  not  make  shingles  of  the  above  grade,  should  belong 
to  the  defendants.  The  firm  of  Miller  &  Wright,  and  after- 
wards of  Miller  &  Keff,  made  shingles  of  a  large  amount, 
and  received  payment  therefor  as  charged  in  the  mutual 
accounts  and  adjusted  by  the  referee,  and  they  cut  and 
hauled,  and  put  into  their  pond,  1,400,000  feet  of  logs  to  be 
sawed  in  their  mill;  but  before  any  of  them  were  sawed 
into  lumber  the  mill  was  burned.  In  the  mean  time  the 
respondent  made  advances  to  the  defendants  to  aid  them 
in  getting  out  the  logs,  which  were  charged  and  adjusted 
in  said  accounts.  In  respect  to  these  logs  there  was  the 
principal  controversy  in  the  case.  The  defendants  claimed 
that  the  written  contract  above  set  out  had  been  modified 
and  changed  by  subsequent  agreement,  to  the  effect  that 
they  should  be  paid  at  the  rate  of  $3  per  thousand  for  get- 
ting out  and  hauling  the  logs,  irrespective  of  sawing  them 
into  lumber.  On  this  question  the  parties  and  other  wit- 
nesses testified,  and  the  respondent  unqualifiedly  denied 
that  any  such  change  of  the  written  contract  had  ever  been 
made,  or  that  it  had  ever  been  changed  in  any  respect 
whatever.  It  is  contended  that  the  circumstances  confirm 
this  claim  of  the  defendants  and  their  testimony  in  that 
behalf,  such  as  the  payment  from  time  to  time  of  different 
sums  somewhat  proportionate  to  the  logs  so  got  out  at  the 
rate  of  $3  per  thousand.  But  this  is  explained  by  the  re- 
spondent that  the  defendants  were  short  of  means,  and 
asked  for  advances  on  the  contract,  which  were  made  as  a 
mere  favor,  and  that  no  price  per  thousand  for  getting  out 
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the  logs  was  ever  fixed  or  talked  about,  and  that  he  was 
careful  and  endeavored  not  to  make  advances  to  exceed 
what  would  be  safe  on  the  whole  contract.  The  referee 
found  that  the  written  contract  had  been  so  changed, 
and  charged  the  respondent  for  getting  out  and  hauling 
1,400,000  feet  of  logs  at  $3  per  thousand,  making  the  sum 
of -$4,200.  The  circuit  court  found  otherwise,  and  that  the 
written  contract  was  entire,  and  not  apportionable,  and 
had  never  been  changed  or  modified.  We  have  examined 
the  evidence,  and  we  are  inclined  to  agree  with  the  circuit 
court  on  the  question  as  an  original  proposition.  It  is  a 
question,  however,  on  conflict  of  evidence,  and  to  some  ex- 
tent of  credibility,  and  in  such  case  we  ought  not  to  disturb 
the  finding  of  the  circuit  court  unless  there  is  a  very  clear 
preponderance  of  the  evidence  against  it,  and  such,  in  our 
opinion,  is  not  the  case.  Thisi  pretext  of  a  change  of  the 
written  contract  in  this  respect  appears  much  like  an  after- 
thought to  meet  the  new  conditions  caused  by  the  burning 
of  the  saw-mill. 

But  in  case  the  written  contract  had  not  been  so  changed, 
the  learned  counsel  of  the  appellant  contends  that  the  con- 
tract itself  is  such  that  in  equity  it  may  be  apportioned  and 
the  plaintiff  recover  for  its  part  performance  in  getting  out 
the  logs,  on  the  basis  of  a  quantum  meruit.  If  there  ever 
was  an  entire  contract,  or  one  could  be  made,  it  is  this  one. 
It  is  only  "  after  all  the  lumber  [is]  so  manufactured  by  the 
[defendants]  out  of  said  timber  and  mill,  and  safely  piled 
in  [their]  mill-yard,"  that  the  respondent  "agrees  to  pay 
the  [defendants]  the  sum  of  $6  per  thousand  feet."  It  is 
impossible  to  apportion  it  without  making  a  new  contract 
for  the  parties.  The  logs  are  left  in  the  defendants'  pond, 
and  at  great  expense  have  to  be  taken  to  some  other  mill 
to  be  manufactured,  or  sold  at  great  loss  where  they  are, 
and  it  seems  that  such  expense  would  likely  exceed  the  en- 
tire contract  price.     The  manufacture  of  the  logs  into  lum- 
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ber  is  the  important  and  material  stipulation  of  the  contract, 
and  its  piling  safely  in  the  mill-yard  is  the  event  on  which 
depended  the  pa)'ment  of  $6  per  thousand  feet,  or  the  con- 
dition of  such  payment.  We  think  it  can  be  said  that  but 
for  these  conditions,  the  sawing  and  piling,  the  contract 
would  not  have  been  made.  There  can  be  no  doubt  that 
the  plaintiff's  right  to  recover  anything  on  this  contract»de- 
pends  upon  its  full  performance  according  to  its  terms. 
Warren  v.  Beatij  6  Wis.  120:  Jennt'ngs  v.  Lyons^  39  Wis. 
553;  Kopliiz  v.  Powell,  56  Wis.  671;  Cook  v.  McCabe,  53 
Wis.  250;  Hoffman  v.  King,  70  Wis.  372;  Keller  v.  Ober- 
retch,  67  Wis.  282;  Oakley  v.  Morton,  11  N.  Y.  25.  The 
principle  has  become  elementary,  and  authorities  are  not 
necessary  on  the  question  whether  this  contract  is  appor- 
tionable,  for  it  is  utterly  impossible  to  apportion  it  in  the 
condition  in  which  the  logs  were  left  upon  this  part  per- 
formance, and  by  paying  any  regard  to  the  contract  terms 
of  payment. 

It  is  contended  that  the  respondent  waived  complete 
performance  of  the  contract  by  taking  possession  of  the 
logs.  It  seems  that  he  took  possession  of  the  logs  over  a 
year  after  the  defendants  had  abandoned  them  and  were 
insolvent.  The  logs  were  his  property,  and  he  had  a  right 
to  take  possession  of  them  and  save  himself  from  loss  to 
some  extent  if  he  could. 

The  other  item  allowed  as  a  credit  to  the  defendants  by 
the  referee,  and  which  was  disallowed  by  the  court,  was  of 
property  mortgaged  by  Miller  &  Neff  to  the  respondent  to 
secure  $1,500  for  money  borrowed,  and  which  was  taken  pos- 
session of  and  sold  by  the  respondent  under  the  mortgage. 
The  property  was  of  the  value  of  $925,  and  one  year's  in- 
terest of  $04.75  was  added  to  this  amount  by  the  referee, 
as  if  the  property  had  been  unlawfully  taken  or  wrongfully 
converted.  This  loan  and  mortgage  appear  to  have  been 
independent  of  the  other  dealings  between  the  parties,  and 
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not  the  subject  of  their  mutual  accounts.  The  referee 
found  that  the  mortgage  had  been  paid  before  the  property 
was  so  taken  and  sold.  The  evidence  on  that  question  was 
in  conflict,  and  the  circuit  court  found  that  nothing  what- 
ever had  been  paid  upon  it,  and  that  the  mortgage  debt 
was  still  a  valid  claim  against  the  defendants,  and  deducted 
$989.75,  the  value  of  the  property  and  said  interest,  from 
their  charges  against  the  respondent.  We  think  that  the 
circuit  court  found  correctly  that  the  mortgage  had  not 
been  paid. 

There  may  be  some  other  items  of  the  defendants'  ac- 
count disallowed  by  the  court,  but  it  is  unnecessary  to 
consider  them,  as  the  two  already  disposed  of  make  the 
defendants  largely  in  debt  to  *the  respondent.  The  amount 
of  such  indebtedness  is  not  material.  It  is  sufficient  for 
this  case  that  the  respondent,  as  garnishee,  is  not  indebted 
to  the  defendants  in  any  sum  whatever.  We  see  no  reason 
for  revising  the  allowance  by  the  clerk  to  the  referee. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Baxtsb,  Bespondent,  vs.  Day  and  another.  Appellants. 

November  9 — December  4,  188S, 

Parties:  Interpleader, 

Sec  2610,  H.  S.  (providing  that  a  defendant  against  whom  an  action 
is  pending  upon  a  contract  may  apply  foi*  an  order  substituting  in 
his  place  a  person,  not  a  party  to  the  action,  who  makes  against 
him  a  demand  for  the  same  debt  J,  does  not  apply  to  a  defendant 
sued  for  the  purchase  price  of  logs  to  which  the  persons  sought  to 
be  substituted  claim  title  adverse  to  that  of  his  vendor,  the  plaintiff. 

APPEAL  from  the  Circuit  Court  for  Langlade  County. 
The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 
November  18,   1886,   the  plaintifif  purchased  of  Gabe 
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Bouck  160  acres  of  land  described  and  took  an  ordinary 
land  contract  therefor.  Subsequently  the  plaintiflF  sold  to 
the  defendants  a  certain  quantity  of  pine  saw-logs  from  said 
land.  January  11,  1888,  this  action  was  commenced  for 
the  purchase  price  of  said  logs,  which  the  defendants  con- 
cede has  not  been  paid.  The  only  reason  given  for  such 
nonpayment  is  that  Hale  and  Shipley  claim  that  -they 
bought  the  logs  of  one  Baker  for  value,  and  were  the  own- 
ers of  the  same;  that  the  plaintifif  never  had  any  title  or 
right  thereto;  that  Hale  and  Shipley,  by  reason  of  such 
ownership,  had  demanded  payment  for  such  logs  of  the  de- 
fendants. Upon  affidavits  and  answer  showing  such  facts, 
the  defendants  moved  the  court,  February  7,  1888,  for  an 
order  making  said  Hale  and  Shipley  parties  defendant  for 
and  in  the  place  of  these  defendants;  and  that  upon  the 
defendants  paying  into  court  the  amount  claimed  in  the 
plaintiff's  complaint,  which  they  were  ready  and  willing  to 
do,  they  be  discharged  from  all  further  liability  in  the 
action.  Upon  the  hearing  of  that  motion  an  order  was 
entered  denying  the  same,  with  $10  costs.  From  that  or- 
der the  defendants  appeal. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  Tho8.  Lynch^  and  for  the  respondent  on  that  of  W.  F. 
White. 

Cassoday,  J.  If  the  defendants  were  entitled  to  have 
Hale  and  Shipley  made  parties  defendant  in  the  place  of 
themselves,  then  it  was  by  virtue  of  sec.  2610,  E.  S.,  as 
amended  by  ch.  41,  Laws  of  1883.  The  clause  of  that  sec- 
tion which  may  be  urged  as  applicable  with  most  plausi- 
bility is  this:  "A  defendant,  against  whom  an  action  is 
pending  u^ori  a  contract^  or  for  specific  real  or  pei'sonal 
property,  or  for  the  conversion  thereof,  ma}',  at  any  time 
before  answer,  upon  affidavit  that  a  person,  not  a  party  to 
the  action,  and  without  collusion  with  him,  makes  against 
hirn  a  demand  for  the  same  debt  or  property,     .     ,     .     ap- 
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ply  to  the  court  for  an  order  to  substitute  such  person  in 
his  place,  and  discharge  him  from  liability  to  either  party, 
on  his  depositing  in  court  the  amount  of  the  debt,  or  de- 
livering the  property  or  its  value  to  such  person  as  tha 
court  may  direct;  and  the  court  may  in  its  discretion  make 
the  order."  This  is  not  an  action  "for  specific  real  or 
personal  property,  or  for  the  conversion  thereof."  It  is, 
however,  an  action  "  upon  a  contract."  But  in  such  an  ac- 
tion the  defendant  has  no  right  to  such  interpleader,  unless 
"  a  person  not  a  party  to  the  action  .  .  .  makes  against 
him  a  demand  for  the  same  debV^  Hale  and  Shipley  have 
made  no  claim  to  the  contract  price  of  the  logs  which  the 
defendants  agreed  to  pay  the  plaintiflF.  Their  claim,  if  any, 
is  based  upon  their  alleged  ownership  of  the  logs.  Their 
remedy,  if  any,  is  manifestly  to  replevy  the  logs,  or  in  an 
action  for  their  wrongful  conversion.  In  neither  action 
could  they  make  "a.demand  for  the  same  debt"  which  this 
action  is  brought  to  recover.  The  case  is  not,  therefore, 
within  the  statute. 
By  tJie  Court — The  order  of  the  circuit  court  isaflSrmed. 


McGbath,  Respondent,  vs.  The  Village  of  Bloomer,  Ap- 
pellant. 

November  9-- December  4,  1888, 

(1)  Instructions  to  jury,    (2)  Defective  sidewalk:  Court  and  Jury, 
(S)  Special  verdict;  Discretion, 

1.  It  is  not  error  to  refuse  to  give  iDstmctions  the  sabetaDce  of  which 

has  been  given  in  the  general  charge. 

2.  It  is  not  error  for  the  trial  court  to  assume  that  an  excavation  sev' 

eral  feet  deep  in  the  line  of  a  sidewalk  is  a  defect  in  the  walk 
unless  properly  guarded. 
8.  The  trial  court  may,  in  its  discretion,  submit  for  a  special  verdict 
questions  material  to  the  issues. 
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The  facts  will  sufficiently  appear  from  the  opinion.  The 
plaintifif  had  a  verdict  for  $700,  and  from  the  judgment 
thereon  the  defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  C,  D.  Tillinghaaty  attorney,  and  Marshall  eft  Jonlcins^  of 
counsel,  and  for  the  respondent  on  that  of  D.  Buchanan,  Jr. 

Cole,  C.  J.  This  is  an  action  for  personal  injuries  sus- 
tained by  the  plaintiff  in  falling  into  an  excavation  on  the 
line  of  the  sidewalk  in  the  defendant  village,  which,  it  is 
claimed,  was  not  properly  guarded  to  prevent  accidents  to 
persons  traveling  on  the  walk.  The  plaintiff  fell  into  the 
excavation  in  the  night  time. 

The  first  error  assigned  for  a  reversal  of  the  judgment  is 
that  the  court  below  erred  in  its  charge  to  the  jury,  and  in 
refusing  instructions  asked  on  the  part  of  the  defendant. 
The  charge  of  the  court  is  lengthy,  covering  several  pages 
of  printed  matter,  and,  while  a  number  of  exceptions  are 
taken  to  it,  yet  we  think  it  is  unobjectionable.  The  instruc- 
tions of  the  defendant  were  handed  to  the  court  after  it 
had  concluded  its  charge  to  the  jury.  They  may  have  been 
refused  for  that  reason.  However  that  may  be,  we  think 
there  was  no  error  in  refusing  to  give  them.  They  relate 
generally  to  the  degree  of  care  Avhich  a  traveler  must  exer- 
cise in  passing  along  the  sidewalk  in  the  night  time.  But 
upon  that  point  the  charge  is  full  and  explicit.  The  court 
told  the  jury,  in  substance,  that  if  there  was  any  want  of 
ordinary  care  on  the  plaintiff's  part,  which  contributed  to 
his  fall  into  the  hole  in  the  sidewalk,  there  could  be  no  re- 
covery, even  though  the  village  authorities  were  negligent 
in  failing  to  place  a  sufficient  barrier  at  the  place  to  prevent 
accidents.  This  idea  was  pressed  upon  the  jury,  and  the 
meaning  of  the  words  "ordinary  care"  defined.  The  jury 
were  told  that  "ordinary  care"  meant  such  care  as  men  of 
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ordinary  prudence  would  exercise  under  like  circumstances, 
and  that  if  the  plaintiff  failed  in  the  exercise  of  that  degree 
of  care  in  any  measure  there  could  be  no  recovery.  There 
can  be  no  doubt  but  that  the  jury  were  fully  instructed 
upon  the  question  of  contributory  negligence,  and  they 
found  that  the  plaintiflf  was  not  guilty  of  any  want  of  ordi- 
nary care  which  contributed  to  his  fall  into  the  hole  near  the 
sidewalk.  Such  being  the  case,  it  was  not  necessary  to  give 
further  instructions  upon  that  question,  and  error  cannot  be 
assigned  on  the  refusal  of  the  court  to  give  them.  The  ap- 
pellant's counsel  is  clearly  mistaken  in  assuming  that  the 
question  of  ordinary  care  on  the  part  of  the  traveler  was 
excluded  from  the  consideration  of  the  jury.  It  was  re- 
peatedly stated  in  different  forms  in  the  charge  that  the 
slightest  want  of  ordinary  care  on  the  part  of  the  plaintiff 
would  defeat  a  recovery.  The  court  fairly  submitted  the 
question  whether  there  was  a  sufficient  barrier  or  guard  put 
up  at  the  hole  to  prevent  a  person  exercising  proper  care 
from  falling  into  it.  It  is  true,  the  court  assumed  that  such 
a  hole,  which  the  evidence  showed  to  be  several  feet  deep 
and  quite  large,  was  a  defect  in  the  walk  if  not  properly 
guarded,  and  there  can  be  no  doubt  about  the  correctness  of 
thg^t  view  of  the  law.  Such- a  hole,  if  not  guarded,  would 
be  eminently  dangerous  to  life  and  limb,  and  would  call  for 
the  exercise  of  most  extraordinary  vigilance  and  care  on  the 
part  of  a  traveler  to  avoid  falling  into  it  in  the  night  time. 
This  is  too  obvious  to  require  comment. 

The  next  error  assigned  is  the  refusal  of  the  court  to 
grant  a  new  trial.  This  point,  we  think,  is  not  well  taken. 
The  case  seems  to  have  been  fairly  tried,  and  it  is  not 
claimed  there  was  any  error  either  in  the  admission  or  rejec- 
tion of  testimony.  There  was  some  conflict  in  the  evidence 
as  to  whether  a  man  of  ordinary  care  and  prudence  would 
have  seen  the  hole  and  avoided  it;  also  whether  the  timber 
placed  on  the  walk  in  front  of  the  excavation  constituted  a 
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suflBcient  barrier  or  protection.  These  were  clearly  ques- 
tions of  fact  for  the  jury  to  determine  upon  the  evidence. 
There  is  ample  testimony  to  support  the  verdict,  and  it  is 
impossible  to  say  the  court  erred  under  the  circumstances 
in  not  granting  a  new  trial. 

It  is  further  claimed  that  the  court  erred  in  submitting 
certain  questions  to  the  jury  for  a  special  verdict.  It  was 
clearly  discretionary  with  the  court  to  submit  questions 
material  to  the  issues  involved.  The  questions  submitted 
were,  first,  whether  there  was  any  want  of  ordinary  care 
on  the  piaintiflTs  part  which  contributed  to  the  injury; 
whether  the  hole  near  the  sidewalk,  into  which  he  fell,  was 
properly  protected  by  a  sufficient  barrier;  whether  the  vil- 
lage authorities  were  chargeable  with  notice  of  this  defect; 
and,  finall}^,  the  question  of  damages.  The  answers  to  all 
these  questions  were  in  favor  of  the  plaintiflf. 

Upon  the  whole  record,  we  see  no  reason  for  disturbing 
the  judgment.    It  is  therefore  affirmed. 

By  the  Court. —  Judgment  affirmed. 


GouGH,  Appellant,  vs.  Root,  Respondent. 

November  9  —  December  4, 1888. 

Attorney  and  client:  Compensation:  Special  contract:  Court  and  jury. 

In  an  action  by  an  attorney  for  a  balance  claimed  to  be  due  for  several 
distinct  services,  the  defendant  alleged  a  contract  whereby,  for  all 
of  the  services  except  one,  the  plaintiff  was  to  receive  nothing  un- 
less successful,  and  that  he  was  unsuccessful.  On  the  trial  it  ap- 
peared that  such  alleged  contract  could  have  related  to  but  one  of 
the  services  rendered.  Held,  that  it  was  error  to  instruct  the  jury 
that  it  was  for  them  to  determine  to  what  services  the  contract,  if 
made,  applied. 
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APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

The  plaintiff  is  an  attorney  at  law,  and  brings  this  action 
to  recover  compensation  for  professional  services  rendered 
by  him  for  the  defendant  under  the  following  circum- 
stances : 

In  1872  the  defendant  commenced  an  action  against  one 
Phillips  in  the  circuit  court,  and  in  1873  recovered  judg- 
ment therein.  An  execution  on  the  judgment  was  issued 
in  1874,  by  virtue  of  which  certain  lands  were  sold  by  the , 
sheriff  and  bid  in  by  Root  for  the  amount  df  the  judgment. 
Root  thereupon  satisfied  the  judgment  of  record.  In  1877 
the  sheriff  conveyed  such  lands  to  Root^  pursuant  to  the 
certificate  issued  to  him  on  the  execution  sale.  The  land 
remained  in  the  possession  of  Phillips;  and  Root^  being 
unable  to  obtain  possession  thereof,  employed  the  plaintiff 
in  1881  to  obtain  a  writ  of  assistance  to  put  him  in  posses- 
sion of  the  land.  The  writ  was  duly  issued ;  but  before 
the  same  was  executed  Phillips  commenced  an  action  to 
set  aside  the  sheriff's  deed  as  to  one  lot  thereby  conveyed, 
for  certain  alleged  irregularities,  and  also  on  the  ground 
that  the  lot  in  controversy  was  his  homestead.  A  prelim- 
inary injunction  was  issued  in  that  action,  restraining  the 
execution  of  the  writ  of  assistance.  Root  thereupon  em- 
ployed the  plaintiff  to  defend  the  action,  and  the  plaintiff 
did  so.  Philhps  prevailed  in  the  action,  and  judgment 
was  rendered  therein,  setting  aside  and  vacating  the  sher- 
iff's deed  as  to  such  lot.  The  plaintiff  thereupon  prepared 
a  bill  of  exceptions  m  the  case,  at  the  request  of  Root^  and 
obtained  a  settlement  thereof  by  the  circuit  judge.  The 
defendant  then  retained  the  plaintiff  to  take  an  appeal 
from  the  judgment  against  him  and  to  argue  the  same  in 
this  court.  The  parties  made  a  special  contract  in  writing 
fixing  the  compensation  of  the  plaintiff  for  his  services  on 
such  appeal.  The  contract  is  as  follows:  "It  is  hereby 
agreed,  by  and  between  Franklin  Root^  party  of  the  first 
Vol,  78—8 
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part,  and  Arthur  Oough^  party  of  the  second  part,  that  the 
first  party  hereby  agrees  to  pay  the  party  of  the  second 
part  $50  as  fees  for  his  services  in  taking  an  appeal  to  the 
supreme  coart  in  the  case  of  Jackson  Phillips  against 
FranMin  Root;  said  first  party  also  to  pay  his  own  print- 
ing, and  the  expenses  of  the  second  party  to  Madison  in 
case  said  first  party  desires  the  case  to  be  orally  argued." 
The  plaintifif  took  the  appeal,  and  at  Root^s  request  argued 
^  tiie  cause  in  this  court.  The  judgment  of  the  circuit  court 
was  aflBrmed.  68  Wis.  128.  The  defendant  Root  then 
employed  the  plaintiff  to  procure  the  vacation  of  the  satis- 
faction of  the  original  judgment  in  Root  v.  Phillips^  and 
to  investigate  the  records  in  the  register's  office,  to  ascer- 
tain whether  Phillips  had  any  real  estate  upon  which  he 
might  levy  an  aZiaa  execution  issued  on  that  judgment. 
The  plaintiff  rendered  these  services.  Subsequently,  the 
defendant  and  Phillips  negotiated  a  settlement  of  the  whole 
matter  in  controversy  between  them,  and  Phillips  paid  Root 
$500  in  accordance  with  such  settlement. 

In  bis  complaint  the  plaintiff  admits  the  receipt  of  $110, 
paid  him  by  the  defendant  on  account  of  the  aforesaid  serv- 
ices, and  claims  a  balance  still  due  him  of  $135.  The  de- 
fendant alleges,  in  his  answer,  that  he  has  paid  the  plaintiff 
$123.50  on  account  of  such  services.  He  also  alleges  that 
all  of  the  above  services,  except  those  connected  with  the 
appeal  to  this  court,  were  rendered  under  a  special  contract 
between  the  parties  to  the  effect  that  if  the  plaintiff  did  not 
succeed  in  putting  the  defendant  in  possession  of  the  lot  in 
controversy  he  should  receive  nothing  for  his  services;  and 
that  he  failed  so  to  get  possession  of  the  lot  for  defendant. 
He  also  alleges  that  he  has  overpaid  the  plaintiff  $70,  in 
excess  of  what  he  is  legally  bound  to  pay  him  for  such 
services. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  de- 
fendant.   A  motion  for  a  new  trial  was  denied.    The  testi- 
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mony  and  the  rulings  of  the  court  on  the  trial  are  suffi- 
ciently stated  in  the  opinion.  The  plaintiff  appeals  from 
the  judgment. 

Arthur  Goxtghy  appellant,  in  person. 

John  Jiandally  for  the  respondent. 

The  following  opinion  was  filed  December  4, 1888: 

Lyon,  J.  The  principal  questions  litigated  on  the  trial 
were  whether  the  alleged  contract  that  the  plaintiff  should 
receive  nothing  for  his  services  unless  he  succeeded  in  ob- 
taining possession  for  the  defendant  of  the  land  in  contro- 
versy in  the  action  of  PhiUipa  v.  Hooty  was  actually  made; 
and,  if  so,  how  much  of  the  services  rendered  by  the  plaint- 
iff is  covered  by  such  contract. 

The  services  for  which  the  plaintiff  claims  compensation 
in  this  action  may  be  classified  as  follows:  (1)  Obtaining  the 
writ  of  assistance;  (2)  defending  the  case  of  Phillips  v. 
Root;  (3)  settling  a  bill  of  exceptions  therein;  (4)  appealing 
that  case  to  this  court,  and  arguing  the  appeal ;  (5)  procur- 
ing the  vacation  of  the  satisfaction  of  judgment  in  Root  v. 
PhiUips;  and  (6)  examining  records  to  ascertain  what 
property  was  held  by  Phillips  out  of  which  the  judgment 
in  the  last  case  might  be  collected.  The  written  contract, 
set  forth  in  the  above  statement  of  facts,  fixed  the  compen- 
sation for  services  rendered  in  the  appeal  to  this  court  at  $50 
and  expenses.  Such  expenses  were  proved  to  be  a  little  over 
$30.  The  undisputed  evidence  shows  that  the  services  of 
the  plaintiff  in  procuring  the  writ  of  assistance  were  not 
included  in  such  alleged  contract.  The  defendant  so  testi- 
fied, and  there  is  no  proof  to  the  contrary.  Manifestly,  the 
services  in  setting  aside  the  satisfaction  of  judgment  in 
Root  V.  PhiUipSj  and  in  the  examination  of  the  records  as 
aforesaid,  were  not  included  in  the  alleged  contract,  for  the 
reason  that  those  services  were  rendered  after  it  was  settled 
by  the  judgment  of  this  court  that  the  defendant  had  no 
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valid  claim  upon  the  land  in  controversy  in  Phillips  v, 
liooty  and,  of  course,  had  no  reference  to  obtaining  posses- 
sion of  that  land  for  the  defendant.  Hence,  the  only  serv- 
ices to  which  which  that  contract  could  relate  were  those 
rendered  by  the  plaintiflf  in  the  action  of  Phillips  v.  Pooty 
before  it  was  appealed  to  this  court.  The  testimony  tends 
to  show  that  the  value  of  the  plaintiff's  services  for  which, 
in  any  view  of  the  case,  he  is  entitled  to  compensation,  in- 
cluding his  expenses  on  the  appeal,  exceeds  the  sura  which 
the  defendant  claims  to  have  paid  the  plaintiff  on  account 
of  such  services. 

The  circuit  judge  submitted  to  the  jury  the  questioh  as 
to  whether  the  alleged  contract  was  made,  and,  if  made,  to 
what  services  it  applied,  without  any  restriction  or  limita- 
tion whatever.  Thus  the  jury  were  left  free  to  find  that  such 
contract  covered  all  the  services  of  the  plaintiff,  except  those 
rendered  on  the  appeal.  It  is  certain  that  the  jury  found 
the  contract  was  entered  into  by  the  parties,  and  that  it 
covered  and  included  a  portion,  if  not  all,  of  the  services 
for  which,  as  we  have  already  seen,  the  plaintiff  is  entitled 
to  compensation,  exclusive  of  those  rendered  on  the  appeal. 
Instead  of  instructing  the  jury,  as  he  did,  that  it  was  for 
them  to  determine  to  what  services  the  contract  applied, 
the  judge  should  have  instructed  them  that  it  could  only 
apply  to  services  rendered  in  the  action  of  Phillips  v.  Pool 
before  the  appeal.  For  this  error  a  new  trial  should  have 
been  granted.  For  these  reasons,  the  judgment  of  the  cir- 
cuit court  is  reversed,  and  the  cause  will  be  remanded  for  a 
new  trial. 

By  the  Court. —  Ordered  accordingly. 

The  following  opinion  was  filed  Februafy  19,  1889: 

Lyon,  J.  The  judgment  of  the  circuit  court  herein  was 
reversed  December  4,  1888.     On  January  18,  1889,  defend- 
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ant's  attorney  served  on  the  plaintiff  notice  of  a  motion  for 
February  1,  for  leave  to  move  for  a  re-argument  of  the 
cause.  It  is  founded  upon  the  aflBdavit  of  the  defendant 
and  his  attorney,  in  which  they  attempt  to  excuse  their  fail- 
ure to  move  for  such  re-argument  within  the  time  limited 
therefor  by  the  rules  of  this  court.  The  attempt  is  a  signal 
failure. 

Eule  XX  gave  the  defendant  until  January  3  to  file  his 
motiou,  and  ten  days  thereafter  in  which  to  serve  his  argu- 
ment thereof.  Both  he  and  his  attorney  must  have  known 
that  this  court  had  reversed  the,  judgment  of  the  circuit 
court,  very  soon  after  December  4,  and  could  have  obtained 
a  copy  of  the  opinion  or  learned  its  contents  in  a  very  few 
days  thereafter,  and  would  have  done  so  had  they  eifercised 
reasonable  diligence.  The  excuse  is  that  there  was  diph- 
theria in  defendant's  family,  and  he  and  his  attorney'  could 
not  safely  meet  until  too  late  to  move  for  a  re-argument. 
Defendant  lived  near  the  city  of  Chippewa  Falls,  and  ob- 
tained his  mail  there,  and  it  is  sought  by  the  aflSdavits  to 
convey  the  idea  to  us  that  from  December  4,  1888,  for  a 
period  of  more  than  thirty  days  thereafter,  defendant  was 
secluded  at  home  and  inaccessible  to  his  attorney.  It  is 
proved  that  he  was  in  that  city  several  times  during  such 
thirty  days,  and  hence  the  affidavits  tend  to  convey  a  false 
impression. 

Because  of  such  unexcused  laches,  the  motion  is  denied. 

We  take  this  opportunity  to  correct  an  error  in  the  opin- 
ion herein  to  which  our  attention  is  called  in  the  motion 
papers,  but  which  does  not  affect  the  determination  of  the 
appeal.  It  is  said  in  the  opinion  that  the  jury  were  left 
free  to  find  that  the  contingent  contract  for  services,  alleged 
by  defendant,  covered  all  the  services  rendered  by  the 
plaintiff  except  those  rendered  on  the  appeal.  This  is  an 
error.  After  instructing  the  jury  as  stated  in  the  opinion, 
the  court  did  say  to  them:  "Still  it  could  not  go  beyond 
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the  subsequent  written  agreement;  to  that  time  it  might 
go."  The  infirmity  in  the  instruction,  even  thus  qualified, 
is,  that  it  left  the  jury  free  to  find  (as  they  undoubtedly 
did)  that  the  contingent  contract  covered  the  services  of 
plaintiff  in  suing  out  the  writ  of  assistance,  which  services 
the  plaintiff  testified  were  worth  $59,  and  the  value  thereof 
was  not  controverted.  The  defendant  himself  testified  that 
such  services  were  not  included  in  the  alleged  contingent 
contract.  Had  this  sum  been  allowed  the  plaintiff,  the  ver- 
dict would  necessarily  have  been  for  him  in  some  amount. 

It  should  be  further  observed  that,  after  stating  the  above 
limitation  upon  the  alleged  contingent  contract  and  after 
charging  the  jury  at  considerable  length  on  certain  of 
plaintiff's  charges  for  services,  tbe  court  returned  to  the 
consideration  of  the  scope  and  extent  of  such  contract,  and 
again  charged  without  limitation,  thus:  "As  I  said,  you 
will  determine  whether  there  was  a  verbal  agreement  be- 
tween the  parties,  and,  if  so,  what  it  was  and  how  far- 
reaching  in  its  effecUy  If  not  contradictory,  the  charge 
certainly  had  a  tendency  to  mislead,  and  probably  did  mis- 
lead, the  jury  to  the  prejudice  of  the  plaintiff.  Hence  the 
judgment  was  properly  reversed  for  that  reason,  even 
though  no  positive  error  had  been  committed. 

By  the  Court — The  motion  is  denied  with  $10  costs  and 
clerk's  fees. 
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MiDDLETON  and  another,  Respondents,  vs.  Jebdeb  and  an- 
other, Appellants. 

Nojoemher  10  —  December  4,  1888, 

False  representcUiona:  Instructions  to  jury:  Reversal  of  judgment:  Im- 
material error:  Nominal  damages, 

1.  In  an  action  for  false  representations  alleged  to  have  been  made  to 
indnce  the  plaintiffs  to  lease  land  from  the  defendants,  an  instruc- 
tion that  if  the  defendants  in  making  the  contract  for  the  lease 
made  positive  statements  as  to  the  character  of  the  land,  etc.,  with- 
out knowing  them  to  be  true,  and  they  were  not  true  and  were 
relied  upon  by  the  plaintiffs,  then  the  plaintiffs  could  recover,  is 
held  fairly  to  imply  that  such  statements  must  have  been  made  for 
the  purpose  of  inducing  'the  plaintiffs  to  enter  into  the  lease,  and 
the  failure  expressly  so  to  state  will  not  work  a  reversal  of  the 
judgment  where  such  instruction  was  immediately  followed  by 
others  to  the  effect  that  there  could  be  no  recovery  unless  the  false 
representations  were  made  with  intent  to  deceive. 

&  Where  the  plaintiff  recovers  substantial  damages  upon  one  cause  of 
action  and  merely  nominal  damages  upon  another,  the  judgment 
will  not  be  reversed  on  defendant's  appeal  for  an  error  relating 
only  to  the  nominal  recovery,  if  that  recovery  does  not  affect  the 
question  of  costs. 

APPEAL  from  the  Circuit  Court  for  Rock  County. 

The  case  is  sufficiently  stated  in  the  opinion.  The  de- 
fendants appeal  from  a  judgment  in  favor  of  the  plaintiffs. 

For  the  appellants  there  was  a  brief  by  Rufus  B.  Smith, 
attorney,  and  separate  briefs  by  Zamb  <&  Jones,  of  counsel, 
and  the  cause  was  argued  orally  by  F.  J,  Lamb  and  Rufvs 
B,  Smith. 

For  the  respondents  there  was  a  brief  by  John  M.  Olin 
and  Pinney  &  Sanborn,  and  oral  argument  by  A,  Z.  San- 
born and  John  M,  Olin,  To  the  point  that  a  positive  state- 
ment of  fact,  made  without  knowing  it  to  be  true,  is 
fraudulent,  they  cited,  besides  cases  cited  in  the  opinion : 
Hay  craft  v.  Creasy,  2  East,  103;  Pawson  v.  Watson,  Cowp. 
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788;  Evans  v.  Edmonds,  13  C.  B.  786;  Grim  v.  Byrd,  32 
Gratt.  293 ;  Goodwin  v.  Jiobinson,  30  Ark.  535 ;  Taylor  v. 
Ashton,  11  Mees.  &  W.  401;  Case  v.  Ayers.Qb  III.  142; 

Woodruff  V.  Garner,  27  Ind.  4;  Frenzel  v.  Miller,  37  id,  2; 
Hammons  v.  Espy,  1  Wils.  (Ind.),  536;  Foard  v.  McComh, 
12  Bush,  723;  Voyle  v.  Ilort,^  L.  R.  (Irish),  661;  Welster  v, 
Bailey,  31  Mich.  36;  Beebe  v.  Knapp;  2S  id.  53;  Coleinan  v. 
Pearce,  26  Minn.  123;  Brownhe  v.  Hewitt,  1  Mo.  App.  360; 
Pomeroy  v.  Benton,  57  Mo.  531;  Nugent  v,  C\,  II.  <&  I.  S. 
Z.  7?.  Co.  2  Disney  (Ohio),  302;  Bower  v.  Fenn,  90  Pa.  St. 
359;  Parmlee  v.  Adolph,  28  Ohio  St.  10;  Davis,  M.  dk  Co. 
V.  Betz,  m  Ala.  206;  Atwood's  AdnCr  v.  Wright,  29  id.  346; 

Waters  v.  Mattingly,  1  Bibb,  244;  Snyder  v.  Findley,  1  N. 
J.  Law,  48;  Mitchell  v.  Zimmerman,  4  Tex.  75;  Cabot  v. 
Christie,  42  Vt.  121 ;  Stone  v.  Denny,  4  Met.  151;  Litchfield 
V.  Hutchinson,  117  Mass.  195. 

Taylor,  J.  This  action  was  brought  by  the  respondents 
to  recover  damages  of  the  appellants  for  alleged  false  and 
fraudulent  representations  made  by  the  appellant  Mons  P. 
Jerdee,  who  acted  as  agent  of  Ole  P.  Jerdee,  in  leasing  to 
the  respondents  a  farm  belonging  to  said  Ole  P.  Jerdee. 
The  evidence  shows  that  the  lease  was  made  by  the  re- 
spondents in  January,  at  a  time  when  the  farm  was  covered 
with  a  foot  and  more  of  snow;  that  the  plaintiffs  had  no 
knowledge  of  the  real  character  of  the  farm  previous  to  the 
time  of  making  the  lease;  and  that,  although  they  went 
upon  the  farm  on  the  day  the  lease  was  made  with  Mons 
P.  Jerdee,  the  whole  surface  thereof  was  so  deeply  covered 
with  snow  that  they  could  not  tell  how  much  was  plow- 
land,  nor  could  they  tell  anything  about  the  character  of 
the  marsh  land  or  plow-land ;  and  they  allege  that  they  de- 
pended entirel}'  upon  the  representation  made  by  Mons  P. 
Jerdee  as  to  the  quantity  and  character  of  the  plow-land, 
as  well  as  to  the  character  and  quality  of  the  marsh  land. 
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On  the  trial  the  plaintiffs  gave  evidence  which  tended  to 
show  that  the  quantity  and  quality  of  the  plow-lands,  as 
well  as  the  quality  of  the  marsh  lands,  were  materially  dif- 
ferent from  what  they  were  represented  to  be  by  the  de- 
fendant Mona  P,  Jerdee;  and  also  showing  that  the  real 
rental  value  of  the  farm  was  much  less  than  the  rent  they 
had  agreed  to  pay  bj'-  their  lease,  and  which  they  were  in 
fact  compelled  to  pay.  They  also  show  that  they  went 
upon  the  farm  while  the  snow  was  still  on  the  ground  and 
before  they  could  determine  that  the  character  of  the  farm 
had  been  misrepresented  to  them,  and  that  when  they  dis- 
covered its  real  character  it  was  too  late  for  them  to  aban- 
don it  and  take  another  farm  for  the  season.  On  the  trial 
the  plaintiffs  recovered  a  judgment  againt  the  defendants. 

The  only  errors  relied  upon  by  the  appellants  on  this 
appeal  are  such  as  relate  to  the  instructions  given  to  the 
jury  by  the  circuit  judge. 

The  appellants  duly  excepted  to  the  following  instruc- 
tion given  to  the  jury,  viz. :  "  If  you  find  that  the  defendant 
Mons  P.  Jerdee^  in  making  the  contract  for  the  lease, 
made  positive  statements  as  to  the  character  of  the  farm, 
the  number  of  acres  of  plow-land,  or  the  character  of  the 
marsh,  or  the  number  of  acres  of  good  marsh,  and  made 
such  statements  without  knowing  them  to  be  true,  and 
they  were  not  true  and  were  relied  upon  by  the  plaintiffs, 
then  the  plaintiffs  are  entitled  to  recover." 

The  appellanls  also  excepted  to  certain  instructions  of 
the  court  as  to  the  validity  of  what  was  spoken  of  on  the 
trial  as  the  chattel-mortgage  clause  in  the  lease,  under 
which  the  defendants  had  seized  certain  property  of  the 
plaintiffs  and  threatened  to  sell  the  same  for  the  payment 
of  the  rent  reserved  in  the  lease.  The  circuit  court  held 
that  the  tenants  could  revoke  this  clause  at  their  pleasure, 
and  that  a  seizure  by  the  landlord  of  the  tenants'  property 
under  this  clause,  after  the  tenants  had  notified  him  that 
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they  revoked  it,  was  a  trespass.  We  do  not  deem  it  neces- 
sary to  pass  upon  the  correctness  of  the  ruling  of  the 
learned  circuit  judge  upon  this  question  in  this  case,  as  it 
appears  that  the  plaintiflferecorered  but  nominal  damages  — 
six  cents  —  for  the  alleged  seizure  of  the  tenants'  goods 
after  such  alleged  revocation.  If  the  respondents  are  en- 
titled to  hold  their  judgment  for  the  substantial  damages 
awarded  them  by  the  jury  resulting  from  the  alleged  false 
and  fraudulent  representations  made  by  the  defendants  in 
regard  to  the  character  of  the  land  leased  by  the  plaintiflfs 
from  the  defendants,  then  such  judgment  will  not  be  re- 
versed because  the  judgment  may  have  included  in  it  the 
six  cents  nominal  damages  awarded  them  for  the  seizure  of 
their  property  by  the  defendants,  even  though  such  seizure 
may  have  been  lawful.  The  rule  de  minimis  non  curat  lex 
applies,  as  the  question  of  costs  does  not  depend  upon  the 
recoverv  of  said  six  cents  damaf^es. 

The  criticism  made  by  the  learned  counsel  for  the  appel- 
lants upon  the  instruction  above  quoted,  and  to  which 
exception  was  taken,  is  that  under  it  the  jury  might  find  in 
favor  of  the  plaintiflfs  although  they  should  be  of  the 
opinion  that  no  fraud  had  been  committed  or  intended  by 
the  defendants  or  either  of  them  in  making  such  represen- 
tations. It  is  insisted  that  no  allegations  are  made  in  the 
complaint  upon  which  a  recovery  can  be  Jbad  upon  proof 
of  such  facts;  and,  if  such  allegations  had  been  made  in 
the  complaint,  that  it  would  not  have  constituted  a  cause 
of  action,  for  the  reason  that,  all  the  negotiations  for  mak- 
ing the  lease  having  terminated  in  the  written  lease,  no 
mere  verbal  statements  made  by  the  parties  during  such 
negotiations  can  be  relied  upon  as  constituting  a  cause  of 
action  upon  contract,  as  the  law  holds  that  they  are  all 
merged  in  the  written  contract  or  waived  by  the  parties: 
and  that  in  onler  to  recover  in  this  action  the  plaintiffs 
must  show  that  the  defendants  made  some  fraudulent  repre- 
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sentations  for  the  purpose  of  inducing  the  plaintiffs  to  enter 
into  the  lease  afterwards  executed  by  them. 

Upon  this  question  there  is  no  dispute  between  the 
learned  counsel  for  the  respective  parties.  Whether  the 
learned  counsel  for  the  appellants  have  stated  the  law  cor- 
rectly in  their  criticism  and  contention,  as  above  stated,  it 
is  wholly  unnecessary  to  decide  in  this  case.  The  plaint- 
iflFs  have  in  their  complaint  clearly  set  forth  the  represen- 
tations alleged  to  have  been  made  by  the  defendants,  and 
they  allege  that  they  were  made  by  the  defendant  Mons 
P.  Jerdee  knowing  the  same  to  be  false,  and  with  the  in- 
tent to  induce  the  plaintiffs  to  enter  into  the  lease,  and  that 
they  relied  upon  the  truth  of  such  representations.  It  is 
probable  that  the  instruction  is  not  applicable  either  to  the 
allegations  in  the  complaint  or  to  the  evidence  offered  on 
thetriaL  From  an  examination  of  the  evidence  it  appears 
to  me  that  there  is  very  little,  if  any,  evidence  to  which 
the  instruction  is  applicable.  The  complaint,  and  the  evi- 
dence in  its  support  given  on  the  part  of  the  plaintiffs, 
makes  out  a  case  of  false  representations  made  knowing 
them  to  be  false;  and  I  do  not  understand  that  the  evi- 
dence of  MmiB  P.  Jerdee  tends  to  show  that  he  did  not 
know  the  falsity  of  the  representations  made,  if  made  as 
alleged  by  the  plaintiffs. 

The  instruction  excepted  to  is  defective,  if  defective  at 
all,  in  not  further  stating  that  the  representations  were 
made  with  the  intent  to  induce  the  plaintiffs  to  enter  into 
the  lease.  That  the  learned  circuit  judge  understood  that 
the  instruction  as  given  was  equivalent  to  such  instruc- 
tion, is  evident  from  the  fact  that  he  immediately  followed 
it  by  an  instruction  which  clearly  embodied  that  idea.  This 
instruction  reads  as  follows,  and  was  given  at  the  request 
of  the  defendants,  viz. :  "  There  can  be  no  recovery  unless 
Mons  P.  Jerdee  represented  as  true  a  material  matter 
which  he  at  the  time  knew  to  be  false  or  did  not  have 
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reason  to  believe  to  be  true,  and  made  the  representation 
in  such  a  wa}'  or  under  such  circumstances  as  to  induce  a 
reasonable  man  to  believe  that  it  was  true,  and  it  was  meant 
to  be  acted  upon,  and  the  plaintiffs,  believing  it  to  be  true, 
acted  upon  their  faith  in  it,  and  by  so  acting  sustained 
damages."  This  latter  instruction  perhaps  more  clearly 
presents  the  idea  that  the  material  statement  made  must 
be  made  with  an  intent  to  induce  the  opposite  party  to 
enter  into  the  proposed  coritract  than  the  first  instruction. 
We  do  not  think  the  two  instructions  are  so  inconsistent 
with  each  other  as  to  have  in  any  way  misled  the  jury, 
especially  in  view  of  the  very  clear  manner  in  which  the 
learned  circuit  judge  afterwards  in  his  general  charge  sub- 
mitted the  case  to  the  jury  upon  the  case  as  alleged  in  the 
complaint  and  as  presented  by  the  evidence  on  the  trial. 

The  learned  circuit  judge,  after  stating  to  the  jury  the 
substance  of  the  complaint  in  the  case  and  the  answer  of 
the  defendants,  then  adds:  "If  one  person  represents  to  an- 
other as  true  that  which  he  knoica  to  hefaUe^  and  makes  the 
representation  in  such  a  way  and  under  such  circumstances 
as  to  induce  a  reasonable  man  to  believe  that  the  matter 
stated  is  true,  and  the  representation  is  meant  to  be  acted 
upon,  and  the  person  to  whom  the  representation  is  made, 
believing  it  to  be  true,  acts  upon  the  faith  of  it  and  suffers 
damage  thereby,  this  is  fraud  sufficient  to  constitute  an  ac- 
tion for  deceit."  Then,  after  stating  that  expressions  of 
opinion  as  to  what  will  occur  in  the  future  are  not  action- 
able, he  says:  "  But  if  Mons  P,  Jerdee  said  there  was  fifty 
acres  of  good  marsh  on  this  farm,  and  there  was  in  fact  only 
fourteen,  this  statement,  if  he  knew  it  to  be  false  and  he 
made  it  to  deceive  the  plaintiffs,  would  form  the  basis  of  an 
action  for  fraud."  *'  So,  if  he  had  said  that  the  meadow 
land  on  his  farm  had  produced  one  hundred  tons  of  good 
hay  per  year  which  had  been  sold  at  seven  dollars  a  ton, 
and  he  knew  such  statement  to  be  false,  and  he  made  it  to 
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deceive,  this  would  be  &  false  and  fraudulent  statement." 
'*  Every  false  affirmation  does  not  amount  to  a  fraud.  To 
constitute  a  fraud,  a  knowledge  of  the  falsity  of  the  repre- 
sentations must  be  shown  to  have  existed  in  the  minds  of 
the  persons  making  them  at  the  time  such  representations 
were  made.  Material  representations  made  by  Mons  P. 
Jerdee  to  the  plaintiffs,  or  either  of  them,  when  negotiating 
with  them  for  leasing  the  farm,  of  matters  assumed  to  be 
within  his  personal  knowledge,  are  false  and  fraudulent  in 
a  legal  sense,  if  made  with  intent  to  deceive  the  plaintiffs, 
if  untrue,  and  are  relied  on  by  the- plaintiffs  to  their  dam- 
age, although  Mans  P.  Jerdee  did  not  know  them  to  be 
untrue." 

Although  exceptions  to  most  of  these  instructions  were 
taken  on  the  trial,  none  of  them  are  relied  upon  as  errors 
in  this  court.  These  instructions  are  certainly  as  favorable 
to  the  defendants  as  the  law  and  the  evidence  in  the  case 
would  warrant.  The  last  instruction  above  quoted  is  sub- 
stantially the  same  as  the  one  given  at  the  request  of  the 
defendants  and  above  referred  to,  and  their  correctness  is 
fully  sustained  by  the  decisions  of  this  and  other  courts. 
Cotzhauaen  v.  Simon,  47  Wis.  103;  McClellaii  v,  ScoUy  24 
Wis.  81;  Rischv,  Von  Lillienthal,  34  Wis.  250;  Miner  v. 
Medhury,  6  Wis.  295;  Bird  v.  Kleiner,  41  Wis.  134;  Welh 
V.  McOeoch,  71  Wis.  196,  225-231 ;  Pavis  v.  Nnzum,  72 
Wis.  439;  and  numerous  other  cases  from  other  courts, 
cited  in  the  brief  of  the  respondents.  The  last  instruction 
is  in  all  material  respects  like  the  one  excepted  to  by  the 
defendants,  and  which  they  allege  is  erroneous.  The  only 
difference  is  that  in  the  last  it  is  expressly  stated  that  the 
representation  must  be  made  with  intent  to  deceive,  and  in 
the  first  the  idea  that  the  statement  must  be  made  with  in- 
tent to  deceive  or  to  induce  the  plaintiffs  to  enter  into  the 
lease  is  clearly  implied.  The  language  of  the  instruction  is 
"that  if  you  find  that  the  defendant  Mons  P.  Jerdee^  in 
making  the  contract  for  the  lease,  made  positive  state- 
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ments,"  etc.  We  think  it  is  fairly  implied  from  this  lan- 
gnage  that  the  statements  made  in  snob  case  woald  neces- 
sarily be  made  for  the  purpose  of  inducing  the  plaintiffs  to 
enter  into  the  lease,  and  so  are  brought  within  the  rule  con- 
tended for  by  the  learned  counsel  for  the  defendants.  But, 
if  there  be  doubt  about  the  real  construction  which  this  in- 
struction should  receive,  we  are  very  clear  that,  under  the 
pleadings,  the  evidence  in  the  case,  and  other  instructions 
given  concerning  the  correctness  of  which  there  is  no  ques- 
tion made,  the  defendant  were  not  prejudiced  by  it,  and  the 
judgment  should  not  be- reversed  for  that  reason. 

By  the  Court— T\iQ  judgment  of  the  circuit  court  is 
affirmed. 


Palmer,  Respondent,  vs.  Hawes,  imp.,  Appellant. 

November  10  ^December  4,  1888. 

Promissory  notes:  Corporations:  Collateral  security:  Pledge  of  corpo- 
rate stock  of  officer  of  corporation:  Negligence:  Depreciation:  False 
representations, 

1.  Where  shares  of  stock  in  a  corporation  are  pledged  ns  collateral  se- 

curity to  a  note,  the  payee  of  which  is  a  director  and  officer  of 
such  corporation,  the  negligence  of  the  payee  in  the  performance 
of  his  duties  as  such  director  and  officer,  whereby  the  stock  depre- 
ciated or  became  worthless,  is  no  defense  to  an  action  by  him  on 
the  note.  So  held  where  the  defense  was  sought  to  be  interposed 
by  one  who  indorsed  the  note  at  the  time  of  its  execution  and  who 
owned  a  part  of  the  stock  pledged. 

2.  In  such  action  it  was  alleged  that  some  months  after  the  stock  was 

so  pledged  the  plaintiff  had  falsely  represented  to  the  indorser 
that  the  affairs  and  business  of  the  corporation  were  in  good  con- 
dition, when  in  fact  they  were  being  so  carelessly  and  wastefuUy 
managed  by  the  plaintiff  and  the  other  officers  that  the  stock  was 
rapidly  depreciating ;  that  the  indorser  relied  on  such  representa- 
tions and  was  thereby  lulled  into  inactivity  and  rest  concerning 
her  liability  on  the  note  when,  but  for  such  representations,  she 
might  have  secured  herself  from  loss.  Held,  that  such  facts  did 
not  constitute  a  defense. 
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APPEAL  from  the  Circuit  Court  for  Rock  County. 

The  following  statement  of  the  case  was  prepared  b\' 
Mr.  Justice  Cassoday: 

,  The  complaint  is,  in  effect,  upon  a  promissory  note  bear- 
ing date  January  20,  1886,  made  by  the  defendant  Will- 
iamson, and  indorsed  at  the  same  time  by  the  appellant, 
Cornelia  J,  Hawea^  for  $7,000,  due  one  year  after  date,  with 
interest  at  eight  per  cent.,  and  which  not^  was  duly  pre- 
sented for  payment  at  the  maturity  thereof,  but  the  same 
was  not  paid,  and  was  thereupon  protested  for  nonpayment, 
and  the  appellant  duly  notified  thereof;  that  the  plaintiff 
is  the  lawful  owner  and  holder  thereof,  and  has  been  ever 
since  January  20,  1886;  and  that  no  part  thereof  has  been 
paid,  etc. 

The  appellant  separately  answered,  and  for  a  defense  re- 
lies  wholly  upon  that  portion  of  the  answer  of  which  the 
following  is  the  substance:  That  the  note  was  given  by 
Williamson  in  payment  for  capital  stock  in  the  Wisconsin 
Shoe  Company,  a  corporation  organized  under  the  laws  of 
this  state,  doing  business  in  Janesville;  that,  at  the  time 
of  such  giving  and  indorsing  the  note,  Williamson  delivered 
to  the  plaintiff  100  shares  of  such  stock,  of  the  par  value  of 
$100  each,  as  collateral  security  to  the  said  note ;  that,  at 
the  time  of  such  indorsement,  the  appellant  owned  in  her 
own  right  180  shares  of  such  stock,  and  has  ever  since; 
that  the  plaintiff  holds  thirty  shares  thereof  as  collateral 
security  to  said  note;  that  said  company  was  January  20, 
1886,  and  for  a  long  time  prior  thereto  had  been,  engaged 
in  the  manufacture  and  sale  of  boots,  shoes,  etc.,  at  Janes- 
ville; that  the  capital  stock  of  said  company  was  $80,000; 
that  the  plaintiff  was  a  stockholder,  director,  and  vice-presi- 
dent of  said  corporation,  January  20,  1886,  and  for  a  long 
time  prior  thereto  and  since;  that  it  was  the  duty  of  the 
plaintiff,  as  such  director  and  officer,  to  superintend  and 
supervise  and  manage  the  affairs  of  said  company,  and  to 
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protect  the  interests  of  all  the  stockholders  therein;  that 
the  appellant,  in  indorsing  said  note,  relied  upon  said  col- 
lateral security  so  furnished  by  Williamson  to  pay  said 
note,  and  upon  the  plaintiff,  as  such  director  and  officer,  to 
see  that  said  stock  was  maintained  at  a  par  value,  so  as  to 
be  ample  security, —  all  of  which  was  well  known  to  the 
plaintiff;  that  the  plaintiff,  together  with  the  other  officers 
and  directors  of  the  company,  so  carelessly,  negligently, 
and  wrongfully  managed,  controlled,  and  supervised  the 
affairs  of  the  company  that  the  stock  was  thereby  depre- 
ciated in  value  until  it  is  almost  if  not  entirely  worthless 
and  has  no  market  value  whatever;  that  the  stock  and 
such  security  have  thus  become  worthless  and  of  no  value 
through  the  negligence  and  carelessness  of  the  plaintiff; 
that  the  plaintiff  failed  and  wholh^  neglected  to  perform 
his  duty  as  an  officer  of  the  company,  to  the  great  damage 
of  the  appellant  and  to  the  entire  loss  of  the  100  shares  of 
stock  so  held  by  him  as  collateral;  that  in  July,  1886,  the 
plaintiff  falsely  represented  to  the  appellant  that  the  com- 
pany was  doing  a  good  business  and  its  affairs  were  in  a 
good  condition;  that  at  the  same  time  such  affairs  were 
being  managed  in  a  careless,  negligent,  and  wasteful  man- 
ner by  the  plaintiff  and  the  other  officers  thereof,  and  the 
stock  was  then  being  rapidly  depreciated  in  value  through 
such  careless  and  negligent  management;  that  the  appellant 
relied  u])on  such  representations,  and  was  thereby  lulled 
into  inactivity  and  rest  concerning  any  liability  on  said 
note;  that  the  appellant  would  have  been  able  and  would 
have  secured  herself  against  loss  by  reason  of  such  indorse- 
ment, but  for  such  false  representations  so  made  by  the 
plaintiff;  that  from  that  time  on  the  company  continued  to 
lose  money,  and  the  assets  of  said  company  continued  to 
be  lost  through  the  carelessness  and  negligence  of  the 
plaintiff,  until  said  stock  became  almost  if  not  entirely 
worthless;  that  if  the  plaintiff  had  managed  the  affairs  of 
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the  company  in  a  careful  and  prudent  manner  the  100 
shares  so  held  by  him  from  Williamson  would  more  than 
have  paid  said  note,  and  there  would  have  been  no  neces- 
sity to  resort  to  the  thirty  shares  from  the  appellant;  but, 
as  it  is,  she  has  lost  said  thirty  shares. 

To  such*  defense  the  plaintiff  demurred  on .  the  ground 
that  the  facts  stated  were  insufficient  to  constitute  a  de- 
fense. There  were  other  grounds  of  demurrer,  and  to  other 
Jx)rtions  of  the  answer,  but  none  of  them  were  relied  upon 
on  this  appeal.  The  court  sustained  the  demurrer,  with 
leave  to  the  appellant  to  amend  her  answer  within  twenty 
days,  on  payment  of  $10  costs.  From  that  order  Mrs, 
Hawes  appeals. 

For  the  appellant  there  was  a  brief  by  Fethera^  Jeffru  <& 
Fifield^  and  oral  argument  by  Jf.  6.  Jeffrie,  They  coii- 
tended,  inter  alia^  that  it  was  a  good  defense  that  the  col- 
lateral security  became  worthless  through  the  negligence  of 
the  plain tiflf.  Pkmt'a  Mfg,  Co:  v.  Falvey,  20  Wis.  200; 
Charter  Oak  L,  Ins.  Co,  v.  Smith,  43  id.  329 ;  Marschuetz  v. 
Wright,  50  id.  175;  Cullum  v.  Ffnantiely  1  Ala.  23;  Hurd 
V.  Spencer^  40  Vt.  581;  Strange  v.  Fooks,  9  Jur.  (K  8.),  943. 
The  false  representations  made  by  the  plaintiff  operated  as 
a  discharge  of  the  surety.  Baker  v.  Briggs,  8  Pick.  122; 
CarperUer  v.  Fing,  9  Met.  511;  Harris  v.  Brooks,  21  Pick. 
195. 

For  the  respondent  there  was  a  brief  by  George  Suther- 
larid,  attorney,  and  Winans  <t  Eyzer,  of  counsel,  and  oral 
argument  by  Johri,  Winans. 

Cassoday,  J.  It  is  alleged  in  the  answer  that  the  note  was 
given  to  the  plaintiff  in  payment  for  capital  stock  of  the 
company,  which  was  of  par  value  at  the  time.  Since  it  was 
indorsed  by  the  appellant  before  it  was  so  delivered  to  the 
plaintiff,  there  could  be  no  question  but  what  the  indorse- 
ment was  based  upon  a  good  and  valuable  consideration 
Vol.  78—4 


Digitized  by  VjOOQIC 


50  SUPREME  COURT  OF  WISCONSIN, 

Palmer  yg.  Hawes,  imp. 

paid  at  the  time.  It  is  alleged  in  the  answer  that  the 
plaintiff  took  the  100  shares  of  such  stock  from  the  maker  and 
the  thirty  shares  from  the  appellant,  to  hold  as  collateral 
security  to  the  note.  As  such  custodian  of  such  stock,  the 
plaintiff  undoubtedly  owed  several  duties  to  the  appellant. 
He  was  required  to  safely  guard  such  custody.  There  is 
no  pretense  that  he  did  not.  The  only  other  thing  he  could 
do,  apparently,  was  to  sell  the  stock  and  apply  the  proceeds 
thereof  in  payment  on  the  note.  But  no  request  nor  agree- 
ment to  that  effect  is  alleged.  Without  such  request  or 
agreement  the  plaintiff  was  under  no  obligation  to  sell. 
Harris  v.  NeweU^  42  Wis.  690  et  seq,;  Gardner  v.  Van  Nor- 
strand,  13  Wis.  543;  O'NeUl  v.  Whigharn,  ST  Vsl.  St.  S94; 
Monroe  Co.  v.  Otis,  62  N.  Y.  89;  Cook  on  Stocks,  §476. 
The  mere  decline  in  the  value  of  the  stock  while  so  being 
held  by  the  plaintiff  is  no  ground  of  defense.     Jbid. 

It  is  alleged,  in  effect,  that  some  six  months  after  the 
plaintiff  obtained  such  stock  he  falsely  represented  to  the 
appellant  that  the  affairs  and  business  of  the  company  were 
in  good  condition,  whereby  she  was  lulled  into  inactivity 
and  rest  concerning  her  liability  on  the  note.  But  that  is 
no  ground  for  defending  against  the  note,  nor  of  any  action 
against  the  plaintiff,  since  the  appellant  parted  with  noth- 
ing on  the  faith  of  such  representations. 

But  the  ground  most  relied  upon  as  a  defense  is  the 
alleged  carelessness  and  negligence  of  the  plaintiff  as  a 
director  and  officer  of  the  corporation  which  issued  such 
stock  so  held  as  collateral,  whereby  the  same  became  sub- 
stantially worthless.  There  are  cases  where  general  allega- 
tions of  carelessness  and  negligence  in  the  performance  or 
nonperformance  of  some  specific  act  have  been  held  good 
on  demurrer.  Toung  v.  Lynch,  66  Wis.  614.  But  it  is  very 
doubtful  whether  such  general  allegations,  without  reference 
to  any  specific  act,  as  here,  constitute  actionable  negligence. 
OahiU  V.  Laytouj  57  Wis.  614;  PraU  v.  Lincoln  Co,  61  Wis. 
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66;  Williams  V.  WzlliamSy  63  Wis.  72;  Stone  v.  OconomowoCy 
71  Wis.  159;  Brown  v.  Phillips^  71  Wis.  254.  Assuming, 
for  the  purposes  of  this  case,  however,  that  the  allegations 
of  carelessness  and  negligence,  though  general,  are  never- 
theless in  that  respect  sufficient,  still  we  are  unable  to  hold 
that  they  are  available  to  the  appellant  as  a  defense  in  this 
action.  The  difficult}^  with  such  defense  is  in  attempting 
to  hold  such  director  and  officer  responsible  for  such  alleged 
misconduct  directly  to  an  individual  stockholder.  While 
the  careless  and  negligent  conduct  of  directors  and  officers 
of  a  private  corporation  may  injuriously  affect  the  respect- 
ive stockholders,  yet  they  are  primarily  answerable  for 
such  conduct  to,  through,  or  on  behalf  of  such  corporation, 
and  not  directly  to  an  individual  stockholder.  Thus  it  has 
been  held  by  this  court,  upon  careful  deliberation,  that  a 
stockholder  of  such  corporation  cannot  maintain  an -action 
in  his  own  name  against  the  officers  thereof  for  the  fraudu- 
lent act  or  waste  of  the  corporate  property,  unless  the  cor- 
poration or  its  officers,  upon  being  requested,  refuse  to 
prosecute  such  action,  or  unless  it  appears  that  such  a  re- 
quest would  be  useless.  Doud  v.  W,y  P.  <&  S.  P.  Co.  65 
Wis.  108.  An  averment  of  such  requisites  is  essential  to 
the  pleading;  otherwise  it  is  bad  on  demurrer.  Ibid,  The 
authorities  in  support  of  such  ruling  are  numerous.  Hersey 
V.  Veaziey  24  Me.  9,  41  Am.  Dec.  364;  Smith  v.  Hurd,  12  Met. 
371,  46  Am.  Dec.  690;  Hodges  v.  New  England  Screio  Co.  1 
R.  L  312,  53  Am.  Dec.  624;  Brown  v.  Vandyke,  8  K  J.  Eq. 
795,  55  Am.  Dec.  250;  Greaves  v.  Gouge,  69  N.  T.  154; 
Sawes  V.  Oakland,  104  U.  S.  460 ;  Conway  v.  Balsey^  4A  N. 
J.  Law,  462;  Ahhott  v.  Merriam,  8  Cush.  588.  While  such 
stockholder  has  an  indirect  remedy  for  such  official  miscon- 
duct by,  through,  or  a^inst  the  corporation,  in  behalf  of 
all  stockholders,  yet  he  has  no  right  of  personal  action  for 
damages  on  account  thereof  against  such  individual  director 
or  officer,  notwithstanding  such  conduct  may  have  had 
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the  effect  of  depreciating  the  valae  of  his  stock.  Smith  v. 
Ilurd^  supra;  Conway  v,  HaUey^  supra.  The  reasons  for 
such  rulings  are  obvious.  Such  directors  and  officers  are 
the  trustees  and  agents  of  the  corporation,  and  not  in  legal 
privity  with  the  respective  stockholders.  Such  misconduct 
primarily  concerns  and  affects  the  corporation ;  and  although 
a  stockholder  may  be  indirectly  affected  in  the  manner  in- 
dicated, yet  it  necessarily  affects  all  stockholders  alike,  and 
is  therefore  a  matter  in  which  all  are  equally  concerned. 

For  these  and  other  reasons  which  might  be  given  we  are 
forced  to  the  conclusion  that  the  answer  fails  to  state  facts 
sufficient  to  constitute  a  defense. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 


Carroll,  Kespondent,  vs.  Little,  Appellant. 
Carroll,  Appellant,  vs.  Little,  Respondent. 

November  IS  —  December  J^  1889. 

Appeal  to  S,  C. :  Findings:  Review  of  evidence:  Sufficiency  of  excep- 
tions: Printed  case:  Partnership:  Accounting:  Interest. 

1.  Where  the  violation  by  one  partner  of  the  partnership  agreement 

has  caused  great  confusion  and  conflict  in  the  accounts,  findings 
of  a  referee  and  the  trial  court,  in  an  action  for  an  accounting, 
against  allowing  items  in  favor  of  such  partner,  wiU  not  be  dis- 
turbed unless  contrary  to  the  clear  weight  of  evidence. 

2.  In  such  a  case,  it  not  being  shown  that  an  item  for  which  the  ap- 

peUant  was  entitled  to  credit  was  overlooked  by  the  referee  in  foot- 
ing up  the  various  sums  in  the  statement  of  an  account,  the  court 
declines  to  disturb  the  account  stated. 
8.  An  exception  **  to  the  allowance  of  each  and  all  the  items  mentioned 
in  Schedule  A,  and  the  charging  of  each  of  them  to  the  defend- 
^t,"  where  such  schedule  contains  a  large  number  of  items  many 
of  which  are  not  disputed,  is  not  sufficiently  specifiCy  and  the  com  t 
will  not  review  the  evidence  thereon. 
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4.  The  printed  caee  herein  containing  a  mass  of  immaterial  testimony, 

but  as  to  the  points  in  dispute  being  so  lacking  in  fullness  and  ac- 
curacy that  resort  must  be  had  to  the  manuscript  bill  of  excep- 
tions, this  court  declines  to  review  the  alleged  errors. 

5.  The  allowance  of  interest  in  taking  partnership  accounts  depends 

upon  the  circumstances  of  each  particular  case.  Upon  the  facts 
in  this  case,  there  having  been  no  agreement  between  tfhe  parties 
as  to  allowing  or  charging  interest  prior  to  the  ascertainment  of 
balances,  it  is  hdd  that  the  plaintifiP  should  have  interest  on  the 
amount  found  due  him  from  the  commencement  of  the  suit. 

APPEAL  from  the  Circuit  Court  for  liock  County. 

Action  for  the  dissolution  of  a  partnership  and  for  an 
accounting.  The  facts  will  sufficiently  appear  from  the 
opinion.     Both  parties  appeal  from  the  judgment. 

For  the  plaintiflf  there  were  briefs  by  A.  Hyatt  Smithy 
attorney,  and  M.  G.  Jefrisy  of  counsel,  and  oral  argument 
by  Mr,  Jeffris,  They  argued,  among  other  things,  that  the 
defendant  should  have  been  charged  with  interest  on  the 
sum  of  money  which  he  had  in  his  hands  belonging  to 
the  firm  from  the  day  they  ceased  to  do  business  to  the 
date  of  the  report  of  the  referee.  Crabtree  v.  Randall^  133 
IMiass.  552;  Gridley  v.  Conner^  2  La.  Ann.  87;  Ilite  v.  Ilite^ 
1  B.  Mon.  177-180.  Indeed,  he  should  be  charged  with  in- 
terest from  the  time  he  received  the  money  and,  contrary 
to  the  partnership  agreement,  deposited  it  in  his  own  name 
or  converted  it  to  his  own  use.  Durdap  v.  Watson,  124 
Mass.  305;  Washhurihv.  Goodman,  17  Pick.  519;  1  Suth.  on 
Dam.  534,  596;IIonorev.  Colmesnil,  7  Dana,  199;  Taylor  v. 
Young*8  AdnCrs,  2  Bush,  428;  Stoughton  v.  Lynch,  2  Johns. 
Ch.  210.  Interest  should  be  allowed  to  the  plaintiflf  on  the 
sum  that  was  due  him  from  the  firm  from  the  time  the 
partnership  ceased  to  do  business  until  the  date  of  the  ref- 
eree's report.  See  authorities  cited  above.  A  partner  is 
entitled  to  interest  on  the  advances  to  the  firm.  Morris  v. 
Allen,  14  N.  J.  Eq.  44;  Ms  parte  Chippendale,  4  DeG.,  M. 
&  G.  36;  In  re  German  Mining  Co,  19  Eng.  L.  &  Eq.  591. 
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For  the  defendant  there  was  a  brief  by  John  Winans  and 
Smith  cfe  Pierce^  and  oral  argument  by  C.  E.  Pierce, 

Cole,  C.  J.  These  are  cross-appeals  from  the  same  judg- 
ment. The  parties  formed  a  partnership  for  the  purpose  of 
buying  and  selling  live-stock,  sheep,  and  swine,  etc., —  the 
profits  to  be  shared  equally.  The  partnership  commenced 
about  October  10, 1876,  and  continued  to  February  24,  1879, 
when  they  ceased  doing  business  by  mutual  consent.  The 
action  is  for  a  dissolution  of  the  partnership,  and  for  an  ac- 
counting as  to  the  partnership  transactions.  The  cause 
was  referred  to  a  referee,  to  hear,  try,  and  determine.  On 
the  hearing  of  the  testimony  the  referee  allowed  some 
items  in  the  account  of  the  respective  parties  which  the 
other  side  objected  to  and  claims  should  not  have  been  al- 
lowed; while  he  disallowed  other  items,  which  each  claimed 
he  should  have  been  credited  with. 

The  referee,  among  other  things,  found  that  the  parties 
agreed  that  their  bank-account  should  be  kept  at  the  First 
National  Bank  of  Janesville,  in  the  name  of  the  plaintiff. 
Carroll;  that  all  funds  of  the  firm  should  be  deposited 
there,  and  that  the  plaintiff  should  draw  all  the  checks, 
and  keep  the  books  of  the  partnership  transactions;  that 
the  defendant.  Little^  should  attend  to  the  shipments  and 
sales  of  cattle;  that  the  plaintiff's  bank-book  with  said  bank 
was  adopted  as  the  bank-book  of  the  firm,  and  that  the 
firm  deposits  which  were  made  in  the  said  bank  were 
entered  upon  this  book;  that  no  other  firm  books  were 
kept  except  this  bank-book,  check-books,  and  auction-book. 
The  referee  also  found  that  in  making  sales  of  the  property  of 
the  firm  the  defendant  did,  contrary  to  the  partnership  agree- 
ment, appropriate  to  his  own  use  large  sums  of  the  money 
of  the  firm,  part  of  which  he  deposited  in  his  own  name  in 
the  bank,  without  the  knowledge  of  Carroll^  and  that  this 
caused  great  confusion  and  conflict  in  the  accounts,  render- 
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ing  it  diflacult  to  ascertain  how  much  of  said  money  was 
restored  to  the  firm  and  how  much  still  remained  in  the 
possession  of  the  defendant.  These  findings  as  to  the 
manner  in  which  the  accounts  of  the  firm  were  kept,  and 
of  the  failure  of  the  defendant  to  deposit  in  the  bank  ail 
firm  money  which  came  into  his  hands  from  the  sales  of 
cattle,  are  conclusively  established  and  warranted  by  the 
evidence.  The  true  state  of  the  accounts  could  have  been 
readily  ascertained  had  the  defendant  reported  all  sales  of 
firm  property  and  made  deposits  of  firm  money  as  he  should 
have  done.  If  he  is  not^credited  in  the  accounting  with  all 
items  which  should  have  been  allowed  him,  or  items  have 
been  disallowed  which  ho  should  have  bad  credit  for,  it 
is  attributable  mainly  to  his  own  fault  in  not  observing  the 
agreement.  Under  the  circumstances,  no  claim  should  be 
allowed  in  his  favor  which  is  not  established  by  satisfactory 
proof;  and,  where  the  findings  of  the  referee  and  of  the 
circuit  court  are  against  allowing  any  item  in  his  favor, 
such  findings  will  not  be  disturbed  unless  it  appears  they 
were  contrary  to  the  clear  weight  of  evidence.  Plausible 
arguments  or  ingenious  inferences  cannot  destroy  them, 
nor  can  they  be  set  aside  on  mere  probabilities.  The  ap- 
plication of  these  general  remarks  will  be  apparent  as  we 
proceed  in  the  examination  of  the  case. 

We  will  first  consider  the  appeal  of  the  defendant;  and 
as  to  that  appeal  it  is  objected  that  he  has  taken  no  such 
exception  to  the  findings  of  the  referee  and  of  the  circuit 
court  as  will  enable  us  to  review  the  points  he  makes.  He 
claims  that  he  was  erroneously  charged  with  certain  items 
in  the  accounting,  and  failed  to  receive  credit  for  other 
items,  so  that  he  w^  brought  in  debt  to  the  firm,  when  he 
should  not  have  been  on  a  fair  and  just  accounting.  There 
are  two  schedules  annexed  to  the  •  report  of  the  referee, 
each  stating  a  great  number  of  items  of  debit  and  credit 
which  the  referee  found  each  partner  should  be  charged 
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with.  The  defendant  excepted  to  the  report  of  the  referee, 
and  renewed  his  objections  in  the  circuit  court  to  so  much 
of  the  report  as  reads  as  follows:  [then  quoting  two  or 
three  pages  of  the  report,  including  the  schedules].  Of 
course  such  an  exception  furnishes  no  information  as  to 
what  items  or  charges  in  the  schedules  the  defendant  bb- 
jects  to,  and  amounts  to  nothing  more  than  a  general  ex- 
ception. As  Ihe  counsel  on  the  other  side  observes,  the 
defendant  might  as  well  have  excepted  to  everything  the 
referee  found  and  to  everything  he  did  not  find,  as  to  ex- 
cept in  this  manner.  How  could  counsel  on  the  other  side 
know  what  item  or  charge  in  the  account  was  controverted, 
or  what  item  or  credit  it  was  claimed  had  been  improperly 
disallowed  upon  the  evidence.  The  practice  adopted  was 
a  most  vicious  one,  and  contrary  to  the  decisions  of  this 
court,  which  hold  that  we  will  not,  on  a  general  exception, 
attempt  to  review  the  evidence  or  findings  unless  they  are 
entirely  erroneous.  That  cannot  be  said  of  the  findings 
here,  for  most  of  the  items  in  the  schedules  are  undisputed 
and  indisputable.  Therefore  an  exception  "to  the  allow- 
ance of  each  and  all  the  items  mentioned  in  Schedule  A, 
and  the  charging  of  each  of  tliem  to  the  defendant,"  can 
have  no  other  effect  than  a  general  exception  to  the  sched- 
ule or  statement  of  the  account.  It  would  be  intolerable 
practice  for  the  court  to  be  required  to  review  evidence 
upon  such  an  exception.  But,  were  the  exceptions  ever  so 
good  and  specific,  we  still  would  not  undertake  the  labor,  of 
reviewing  the  evidence  upon  the  case  which  has  been  pre- 
pared for  us;  for  the  case  contains  hundreds  of  folios  of 
testimony  immaterial  so  far  as  an}^  question  arising  on  this 
appeal  is  concerned,  and  it  is  not  full  and  accurate  as  to 
the  items  in  dispute.  Kesort  must  be  had  to  the  manu- 
script bill  of  exceptions  to  ascertain  the  real  facts  in  respect 
to  these  items.  Consequently  we  shall  not  attempt  to  go 
over  the  alleged  errors  in  the  items  charged  the  defendant 
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or  disallowed  him  in  the  accounting,  both  for  the  reason 
that  the  printed  case  is  imperfect,  and  because  there  are  no 
sufficient  exceptions  taken  to  enable  us  to  review  the  evi- 
dence in  res|)ect  to  these  items,  under  the  rules  which  have 
been  adopted  by  this  court  on  that  subject.  So  we  affirm, 
without  further  remark,  the  decision  of  the  circuit  court, 
which  found  that  the  defendant  had,  when  the  firm  ceased 
.doing  business,  the  sum  of  $4,586.73  belonging  to  the  part- 
nership and  for  which  he  must  account.  This  disposes  of 
the  defendant's  appeal,  by  affirming  that  part  of  the  judg- 
ment from  which  his  appeal  was  taken. 

As  to  the  plaintiff's  appeal,  the  court  below  found  and 
adjudged  that  he  recover  against  the  defendant  judgment 
for  tbe  sum  of  $3,288.35,  the  balance  of  money  due  him 
from  the  firm,  and  also  the  sum  oi  $649.19  for  his  share  of 
the  profits,  making  in  the  aggregate  the  sum  of  $3,937.54, 
with  interest  on  said  balance  of  $3,288.35  from  the  date  of 
the  report  of  the  referee  to  the  day  of  the  entry  of  judg- 
ment. It  is  insisted  that  the  plaintiff  was  entitled  to  inter- 
est on  the  amount  due  him  from  the  firm  from  the  date  it 
ceased  doing  business,  February  24,  1879..  It  is  said  that 
the  money  has  been  wrongfully  withheld  from  the  plaintiff 
from  that  time.  We  are  unable  to  concur  in  that  view  as 
to  allowing  interest.  We  think  the  plaintiff  should  have 
interest  on  the  amount  found  due  him  from  the  commence- 
ment of  the  suit,  August  18,  1884.  This  is  the  more  equita- 
ble rule,  and  is  more  in  harmony'  with  our  decisions  in 
respect  to  allowing  interest  on  unsettled  accounts.  It  is  said 
the  amount  which  the  defendant  owed  the  firm  could  have 
been  computed  and  ascertained  the  very  day  it  ceased  do- 
ing business,  therefore  he  ought  to  be  charged  with  inter- 
est from  that  date.  But  many  items  in  the  partnership 
account  were  in  dispute,  and  have  remained  so  to  this  time, 
and  the  account  may  be  said  to  have  been  an  unsettled  one. 
In  Gilman  v,  Vauffhan^  44  Wis.  646,  this  rule  is  laid  down : 
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that,  generally,  interest  will  not  be  allowed  upon  partner- 
ship  accounts  until  a  balance  has  been  struck  on  settlement 
between  the  parties,  unless  the  parties  have  otherwise 
agreed  or  acted  in  the  management  of  their  business.  It  is 
not  found  that  there  was  any  agreement  as  to  allowing  or 
charging  interest  on  partnership  accounts  prior  to  the  as- 
certainment of  the  balances;  and,  as  the  balance  here  was 
uncertain,  we  think  it  more  equitable  to  allow  interest  from  ' 
the  commencement  of  the  suit.  No  unbending  rule  can  be 
laid  down  on  this  subject,  but  each  case  must  stand  much  on 
its  own  facts  and  circumstances.  "The  allowance  or  dis- 
allowance of  interest  in  taking  partnership  accounts  de- 
pends upon  the  circumstances  of  each  particular  case,  and 
cannot  be  governed  by  any  fixed  rules."  Note  !,■  to  sec. 
182,  Story  on  Partn.  So'  in  this  case,  we  consider  it  equi- 
table to  allow  the  plaintiff  interest  from  the  commence- 
ment of  the  suit,  and  the  judgment  of  the  circuit  court  must 
be  modified  in  that  regard. 

The  plaintitf  i^nsists  that  the  court  erred  in  not  charging 
the  defendant  with  the  two  items  of  $299.60  and  $112,  re- 
ceived in  October,  1876.  This  money  was  derived  from  the 
sale  of  stock  which  Carroll  owned.  The  defendant  admits 
the  receipt  of  the  money,  and  that  it  belonged  to  Carroll^ 
but  says  he  paid  it  over  to  him.  This  the  plaintiff  denies; 
but  there  is  a  conflict  of  testimony,  and  we  cannot  disturb 
the  finding  of  the  court  in  reference  to  it.  The  same  re- 
mark may  be  made  about  giving  the  defendant  credit  for 
$245.82  under  date  of  November  9,  1876,  and  also  a  credit 
for  $621  under  date  of  December  5, 1877.  The  evidence  in 
regard  to  these  credits  is  considerably  confused,  and  it  is 
impossible  to  say  that  the  finding  of  the  referee  and  court 
is  contrary  to  the  clear  weight  of  testimony. 

As  to  the  charge  of  $317.43,  allowed  the  defendant  for 
the  pasturage  of  the  firm  stock,  the  defendant  testified  that 
the  understanding  was  that  he  should  have  pay  for  keeping 
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it.  It  is  not  pretended  there  was  any  such  understand- 
ing as  to  the  stock  the  plaintiff  kept.  It  is  true,  the  plaint- 
iff denies  that  there  was  any  understanding  that  either 
should  charge  or  be  paid  for  pasturage  of  the  firm  stock. 
But  here  again  is  a  conflict  of  testimony,  which  was  prac- 
tically decided  against  the  plaintiff  on  the  hearing,  and  the 
account  must  stand  in  that  particular. 

It  is  further  claimed  that  there  was  error  in  not  giving 
the  plaintiff  a  credit  for  $102.5C,  under  date  of  April  16, 
1878.  It  is  said  the  plaintiff  gave  a  list  of  items  of  his 
own  money  that  came  from  rents  which  were  deposited  for 
the  benefit  of  the  firm,  and  which  was  used  by  it  in  its 
business.  We  have  examined  the  manuscript  bill  of  excep- 
tions and  the  bank-book,  and  find  that  such  a  deposit  was 
proven;  but  whether  this  item  was  overlooked  by  the 
referee  in  footing  up  the  various  sums  we  cannot  say,  and, 
as  error  must  be  shown,  we  conclude  that  the  account  must 
stand  as  stated. 

But  the  judgment  of  the  circuit  court  must  be  reversed, 
and  the  cause  remanded  with  directions  to  that  court  to 
allow  the  plaintiff  interest  from  the  commencement  of  the 
suit  to  the  entry  of  judgment. 

By  the  Court. —  It  is  so  ordered. 


Cmchton,  Appellant,  vs.  Ckiohton,  Eespondent. 

November  IS— December  4,  1888, 

DivoBCE.    (If  S)  Cruelty:  Drunkenness:  Evidence.    (S)  Condonation: 
RemvcU  of  injuries,    ('4J  Appeal  to  S,  C. :  Alimony, 

1.  The  testimony  on  behalf  of  the  plaintiff  in  this  case — tending  to 
shoiy,  among  other  things,  that  the  defendant  is  an  habitual  drunk- 
ard, and,  when  intoxicated,  is  violent,  profane,  and  grossly  inde- 
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cent  in  his  language  and  conduct;  that  he  has  frequently  applied 
vile  epithets  to  his  wife  and  their  daughters,  and  has  threatened  to 
kill  her  and  them ;  and  that  on  several  occasions  ho  has  pushed 
her  about  in  anger,  handling  her  roughly  —  is  held,  if  true,  to  show 
a  case  of  cruel  and  inhuman  treatment,  within  the  meaning  of 
subd.  5,  sec.  2356,  R  S. 

2.  Though  the  testimony  of  the  parties  is  in  conflict,  and  there  is  cor- 

roborating testimony  on  each  side,  the  unlmpeached  testimony  of 
the  three  children  of.  the  parties  in  support  of  the  allegations  of 
cruelty  and  habitual  drunkenness  is  hdd  to  create  such  a  clear  pre- 
ponderance of  evidence  against  the  findings  of  the  trial  court  that 
its  judgment  denying  a  divorce  is  reversed. 

3.  After  condonation,  former  injuries  will  be  revived  by  subsequent 

similar  misconduct. 

4.  Questions  of  allowances,  alimony,  or  division  of  estate,  will  not  be 

considered  by  this  court  until  they  have  been  passed  upon  by  the 
trial  court. 


APPEAL  from  the  Circuit  Court  for  Bock  County. 

The  facts  are  suflBciently  stated  in  the  opinion. 

William  Street^  for  the  appellant,  to  the  point  that  men- 
tal suflfering,  cruel  and  wicked  words,  and  threats  of  per- 
sonal violence  are  a  sufficient  cause  for  divorce  within  the 
meaning  of  our  statute,  and  that  actual  personal  violence 
need  not  be  shown,  cited  Freeman  v.  Freeman^  31  Wis.  235, 
248-50;  Pillar  v.  Pillar,  22  id.  658;  Wheeler  v.  Wheeler,  53 
Iowa,  511;  Warner  v.  Warner,  54  Mich.  492;  Berryman  v. 
Berryrnan,  59  id.  605;  Whitmore  v,  Whitmore,  49  id.  417; 
Sackrider  v,  Sackrider,  60  Iowa,  397;  Friend  v.  Friend,  53 
Mich.  543;  Kelly  v.  Kelly,  18  Nev.  49;  Carpenter  v.  Carpen- 
ter, 30  Kan.  712;  Avery  v.  Aveini,  33  id.  1;  Eggarth  v.  Eg- 
garth,  16  Pac.  Eep.  (Ore.),  650;  Sylvia  v.  Sylvis,  17  id.  (Col.), 
912;  Palmer  v.  Palmer,  45  Mich.  150;  Whitacre  v.  Whit- 
acre,  31  N.  W.  Kep.  (Mich.),  327;  WiUiam^  v.  Williams,  67 
Tex.  198;  Wagner  v.  Wagner,  34  Minn.  441;  Zyle  v.  Lyle, 
86  Tenn.  372. 

For  the  respondent  there  was  a  brief  by  Winana  db  Eyzer, 
and  oral  argument  by  John  Winana. 
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Lyon,  J.  The  action  is  for  a  divorce  brought  by  the 
plaintiff  against  the  defendant,  her  husband.  The  alleged 
grounds  for  the  divorce  are  cruel  and  inhuman  treatment 
and  habitual  drunkenness.  This  appeal  is  taken  by  the 
plaintiff  from  a  judgment  of  the  circuit  court  denying  the 
^divorce.  The  question  to  be  determined  is  whether  either 
of  the  alleged  grounds  is  established  by  the  proofs. 

The  principal  witnesses  who  testified  on  behalf  of  the 
plaintiff  are  herself  and  three  adult  children  of  the  parties, 
two  daughters  and  a  son.  Thqge  are  the  only  surviving 
children  of  the  marriage.  The  parties  were  married  in 
1856,  and  have  resided  in  Eock  county  ever  since.  The 
testimony  of  the  plaintiff  and  of  the  three  children  of  the 
parties  is  to  the  effect  that  the  defendant  is,  and  has  been 
for  several  years  past,  an  habitual  drunkard,  and  that  when 
intoxicated  he  is  violent,  profane,  and  grossly  indecent  in 
his  language  and  conduct;  that  at  numerous  times  during 
the  past  few  years  he  has  called  his  wife  a  bitch  and  a 
whore,  accusing  her,  without  any  apparent  grounds  there- 
for, of  having  had  illicit  sexual  intercourse  with  several 
men,  using  at  the  same  time  very  profane  language,  and 
has  also  many  times  in  her  presence  applied  the  same  vile 
epithets  to  their  daughters;  that  during  those  years  he  has 
frequently  threatened  to  take  the  life  of  his  wife;  that  once, 
when  intoxicated,  he  was  so  violent  that  his  wife  was  com- 
pelled to  leave  their  room,  going  to  the  room  of  their 
daughters,  where  he  followed  her,  broke  open  the  door,  and 
brandished  a  butcher-knife,  threatening  to  kill  her,  and  ask- 
ing her  to  kill  him  with  it;  that  on  one  occasion  a  drunken 
fellow  was  stopping  at  their  house,  the  wife  was  in  bed  up- 
stairs, and  he  told  the  fellow  to  go  up  there,  and  used  lan- 
guage which  conveyed  to  his  wife  and  children  the  idea 
that  he  desired  him  to  go  to  bed  with  her,  saying  that  the 
old  woman  was  good  enough  for  him;  one  of  the  daughters 
met  the  fellow  at  the  top  of  the  stairs,  and  compelled  him 
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to  return;  that  a  short  time  before  she  left  her  husband, 
which  was  in  July,  1885,  he  pointed  a  pistol  at  their  son,  in 
her  presence,  and  menaced  him  with  death ;  that  on  sev- 
eral occasions  he  pushed  her  about  in  anger,  handling  her 
roughly,  the  last  time  shortly  before  she  left  him;  in  short, 
that  his  conduct  towards  his  wife  was  so  outrageously 
brutal  and  inhuman  that  it  became  impossible  for  her 
longer  to  live  with  him  as  his  wife. 

The  foregoing  is  but  an  outline  of  the  testimony  of  the 
wife  and  children,  but  the  statement  is  sufficient  to  show 
the  manner  in  which,  as  they  testified,  he  habitually  treated 
her.  Some  other  testimony  was  given  on  the  trial  bj'  o.her 
witnesses  in  behalf  of  the  plaintiff,  which  tends  to  corrobo- 
rate some  of  the  statements  of  herself  and  children.  It  is 
not  necessary  to  state  here  this  corroborating  testimony. 

If  the  testimony  of  the  plaintiff  and  the  three  children  of 
the  parties  is  true,  it  proves  a  case  of  cruel  and  inhuman 
treatment  of  the  plaintiff  by  her  husband,  within  the  mean- 
ing of  the  statute.  E.  S.  sec.  2356,  subd.  5.  This  is  so 
within  the  somewhat  restricted  rule  of  Johnson  v.  Johnaon^ 
4  Wis.  135;  for  surely  the  conduct  of  the  defendant,  as  tes- 
tified to  by  his  wife  and  children,  rendered  it  unsafe  and 
improper  for  his  wife  to  live  and  cohabit  with  him.  This 
is  the  test  of  the  statutory  offense  laid  down  in  that  case. 
A  broader  rule  (aind  in  my  opinion  the  better  rule)  on  the 
subject  is  laid  down  in  Freeman  v.  Freeman,  31  Wis.  235, 
by  Dixon,  C.  J.  It  is  there  said :  "  Everybody  knows  that 
the  conduct  of  the  husband  towards  the  wife  may  be  such, 
even  without  any  personal  violence,  actual  or  threatened, 
as  to  render  her  marriage  state  intolerable,  and,  from  mere 
mental  suffering  and  physical  debility  so  produced,  to  make 
it  utterly. impossible  for  her  to  perform  the  duties  which 
are  expected  of  a  wife,  and  which  otherwise  she  would  be 
able  and  anxious  to  perform."  In  more  homely  language 
it  has  been  said  elsewhere  that  there  are  many  ways  by 
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-which  a  cruel  and  brutal  husband  may  break  his  wife's  heart 
and  make  her  life  a  burden  to  her,  without  breaking  her 
head  or  committing  any  actual  personal  violence  upon  her. 
The  turpitude  of  the  husband  and  the  anguish  of  the  wife 
may  be  as  great  in  one  case  as  in  the  other;  and  so  the  stat- 
ute makes  it  ground  for  a  divorce  whether  the  cruel  and 
inhuman  treatment  be  practiced  by  using  personal  violence 
or  hy  any  other  means.  The  same  testimony,  if  true,  also 
makes  a  case  of  habitual  drunkenness. 

The  defendant  testified  in  his  own  behalf  and  denied 
most  of  the  statements  relating  to  his  abuse  of  his  wife 
and  his  drunkenness,  testified  to  by  her  and  their  children. 
He  also  introduced  some  corroborating  testimony  of  a  gen- 
eral character,  to  the  effect  that  the  witnesses,  who  were 
his  neighbors,  had  not  seen  him  intoxicated  many  times, 
and  were  not  cognizant  of  the  alleged  ill  treatment  of  his 
wife.  Yet  there  is  much  in  the  testimony  of  the  defend- 
ant's witnesses,  and  some  statements  in  his  own,  which  tend 
to  some  extent  to  corroborate  the  testimony  of  the  plaintiff 
and  her  witnesses.  Indeed,  the  drift  of  the  testimony  of 
defendant's  witnesses  is  to  palliate  his  conduct  and  soften 
the  plaintiflPs  grievances,  rather  than  to  controvert  the  state- 
ments of  herself  and  children. 

And  here  it  may  be  observed  that  the  members  of  defend- 
ant's family  had  much  better  means  than  other  persons  had 
of  knowing  the  relations  between  the  parties  and  the  de- 
fendant's conduct  towards  his  wife.  Cruelty  to  a  wife  is, 
no  doubt,  usually  practiced  in  the  privacy  of  home,  where 
no  outside  witnesses  are  present;  frequently  by  husbands 
whose  manners  in  their  intercourse  with  the  public  are 
gentle  and  unexceptionable.  He  can  crush  the  very  life  out 
of  a  helpless  and  confiding  wife,  but  shrinks  from  appearing 
before  the  world  in  his  true  character.  This  is  the  moral 
cowardice  of  brutality,  and  is  usually  accompanied  by  phys- 
ical cowardice  as  welL 
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The  plaintiff  and  her  children  testified  to  a  plain,  straight- 
forward history  of  the  married  life  of  the  parties,  and  to 
numerous  instances  of  wrong  and  outrage  on  the  part  of 
the  defendant  towards  his  wife,  running  through  a  series 
of  years,  until  she  left  him  in  July,  1885,  and  there  is 
no  material  discrepancy  in  their  statements.  A  perusal 
of  this  testimony  leaves  a  strong  conviction  upon  our  minds 
that  it  is  true,  and  a  careful  examination  of  the  testimony 
of  the  defendant  and  his  witnesses  fails  to  shake  that  con- 
viction. If  we  assume  that  the  parties  are,  equally  credible, 
and  hence  that  the  testimony  of  the  defendant  offsets  that 
of  the  plaintiff,  and  also  that  the  corroborating  testimony 
on  each  side  balances  that  on  the  other  side  (which  assump- 
tions are  very  favorable  to  the  defendant),  we  have  the 
unimpeached  testimony  of  the  three  children  in  support  of 
the  allegations  of  cruelty  and  habitual  drunkenness  on  the 
part  of  the  defendant.  It  is  quite  true  that  the  learned 
circuit  judge  had  the  advantage  of  seeing  those  witnesses 
and  hearing  them  testify,  but  we  cannot  conceive  how  this 
fact  can  possibly  justify  a  total  disregard  of  the  testimony 
of  the  children.  Our  conclusion  is  that  there  is  a  clear  and 
satisfactory  preponderance  of  evidence  in  favor  of  the 
plaintiff,  and  that  the  findings  of  fact  upon  which  the  judg- 
ment rests,  and  the  judgment,  should  not  be  upheld.  We 
are  always  reluctant  to  disturb  a  judgment  based  on  mere 
propositions  of  fact,  but  in  this  case  we  feel  compelled  to 
do  so. 

It  appeared  on  the  trial  that  some  six  or  seven  years  be- 
fore the  trial  the  plaintiff  left  the  defendant  because  of  his 
cruelty  and  abuse,  but  that  after  a  short  absence,  at  his  ur- 
gent solicitation  and  promises  to  do  better,  she  returned  to. 
their  home.  In  view  of  this  fact,  something  was  said  on 
the  argument  about  a  condonation  of  all  previous  wrongs 
on  his  part.  Condonation  is  not  absolute,  but  only  condi- 
tional, forgiveness.     "It  is  subject  to  the  implied  condition 
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that  the  injury  shall  not  be  repeated  and  th,at  the  other 
party  shall  thereafter  be  treated  with  conjugal  kindness." 
Phillips  V.  Phillips^  27  Wis.  252.  A^ter  condonation, 
former  injuries  will  be  revived  by  subsequent  similar  mis- 
conduct, although  of  a  slighter  nature.  In  the  present 
case,  the  misconduct  of  the  defendant  after  his  wife  returned 
to  him  was  even  greater  and  worse  than  before  she  left 
him.  Hence,  in  determining  the  question  of  divorce,  the 
court  should  consider  all  of  the  cruel  and  inhuman  acts  of 
the  defendant  established  by  the  proofs,  as  well  those  com- 
mitted before  she  returned  to  him  as  afterwards. 

We  cannot  oti  this  appeal  consider  the  questions  of  allow- 
ances, alimony,  or  division  of  estate.  These  must  first  be 
determined  by  the  circuit  court. 

The  judgment  of  the  circuit  court  must  be  reversed.  The 
defendant  must  be  charged  with  the  taxable  costs  in  this 
court.  The  cause  will  be  remanded  with  directions  to  the 
circuit  court  to  grant  a  divorce  from  the  bonds  of  matri- 
mony and  to*  direct  the  payment  by  the  defendant  to  the 
plaintiff  of  proper  allowances,  including  reasonable  attor- 
ney's fees  for  taking  this  appeal  and  arguing  the  same  in 
this  court;  also  of  reasonable  alimony,  to  be  fixed  by  the 
court,  or^  in  lieu  of  alimony,  a  division  of  the  defendant's 
estate  between  the  parties,  in  the  discretion  of  the  court. 

By  the  Court. —  Ordered  accordingly. 
Vol.  78—5 
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TucKEB,  Appellant,  vs.  Lovejot,  Respondent. 

November  IS  —  December  4,  1888, 

Limitation  of  actions:  Pleading:  When  cause  of  action  accrued. 

A  complaint  alleging  Ihat  between  September  1  and  December  1, 
1878,  the  plaintiff  rendered  services  for  the  defendant  which  were 
reasonably  worth  $4,000,  '*  which  sum  became  due  some  time  in 
September,  18S4,"  is  held,  on  demurrer,  to  show  that  the  cause  of 
action  accrued  as  early  as  December  1,  1878.  The  allegation  that 
the  sum  became  due  in  1884  is  a  mere  conclusion  of  law,  unsup- 
ported by  the  facts  stated,  and  must  be  disregarded. 

APPEAL  from  the  Circuit  Court  for  Hock  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Taylor  as  a  part  of  the  opinion: 

This  is  an  appeal  from  an  order  of  the  circuit  court  sus- 
taining a  demurrer  to  the  plaintiffs  complaint.  The  follow- 
ing is  a  copy  of  the  complaint  so  far  as  is  necessary  to 
determine  the  question  whether  the  demurrer  was  well 
taken :  "  And  now  comes  the  plaintiff  above  named,  by 
Henry  L.  Buxton,  his  attorney,  and  complains  and  alleges 
(1)  that  between  the  1st  day  of  September,  1873,  and  the 
1st  day  of  December,  1873,  this  plaintiff  and  one  Eric 
McArthnr,  and  their  agents  and  servants,  rendered  services 
for  the  defendant,  at  his  request,  in  finding,  surveying,  mak- 
ing estimates  of,  and  entering  in  the  lists  of  unsold  lands  in 
the  land  offices  of  the  United  States  of  America  situated  at 
Wausau,  Wisconsin,  and  Menasha,  Wisconsin,  and  the  land 
office  of  the  state  of  Wisconsin  situated  at  Madison,  Wis- 
consin, the  lands  which  are  more  particularly  described  and 
set  forth  in  the  schedule  hereto  attached,  marked  'Ex- 
hibit A,'  and  made  a  part  of  this  complaint;  (2)  that  the 
defendant  promised  to  pay  the  plaintiff  and  the  said 
McArthur  what  the  said  services  were  reasonably  worth ; 
that  this  plaintiff  was  to  receive  one  half  of  said  amount, 
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and  the  said  McArtbur  one  half  thereof;  (3)  that  said  serv^ 
ices  were  reasonably  worth  the  sum  of  $4,000,  which  sum 
became  due  some  time  in  the  month  of  September,  1884, 
but  on  what  particular  day  in  said  month  this  plaintiff  is 
unable  to  state." 

The  remainder  of  the  complaint  consists  of  allegations  as 
to  the  assignment  of  the  interest  of  Eric  McArthur  in  the 
alleged  claim  to  the  plaintiff,  and  of  notice  of  such  assign- 
ment given  to  the  defendant  before  the  commencement  of 
this  action,  and  prayer  for  judgment. 

The  defendant  demurred  upon  two  grounds:  (1)  That 
the  complaint  does  not  state  facts  sufScient  to  constitute  a 
cause  of  action:  (2)  that  the  action  was  not  commenced 
within  the  time  limited  by  law,  and  the  said  defendant 
refers  to  subd.  3,  sec.  4222,  and  sec.  4227,  R.  S.,  which  he 
claims  limit  the  plaintiff's  right  to  sue.  The  demurrer  was 
sustained  by  the  circuit  court,  and  from  the  order  sustain- 
ing the  same  the  plaintiff  appeals  to  this  court. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Henry  Z.  Buxton,  The  facts  in  this  case  are  almost  iden- 
tical with  those  in  the  case  of  Tucker  v.  GroveVy  60  Wis. 
240,  and  the  complaint  was  framed  after  the  complaint  in 
that  case.  The  complaint  alleges  that  in  September,  1884, 
the  plaintiff  demanded  payment  of  the  sum  which  the  serv- 
ices were  worth.  **  Before  that  time  the  claim  rested  in  the 
void  contract  which  the  defendant  refused  to  carry  out, 
and  in  an  interest  in  the  land  he  had  verbally  agreed  to 
convey,  and  it  became  a  money  demand  only  when  the  de- 
fendant refused  to  so  convey  and  the  plaintiff  made  a  de- 
mand for  the  money."  Tucker  v.  Oi^over^  60  Wis.  244,  and 
cases  cited. 

For  the  respondent  there  was  a  brief  by  Wm.  Ruger^  at- 
torney, and  John  WinanSy  of  counsel,  and  oral  argument 
by  Mr.  Buger. 
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Taylor,  J.  The  demurrer  was  sustained  by  the  court 
below  because  it  appears  on  the  face  of  the  complaint  that 
the  cause  of  action  stated  in  the  complaint  accrued  more 
than  six  years  before  the  commencement  of  the  action.  It 
is  claimed  by  the  learned  counsel  for  the  respondent  that  it 
appears  on  the  face  of  the  complaint  that  the  cause  of  ac- 
tion stated  in  the  complaint  accrued  as  early  as  the  1st  day 
of  December,  1873,  and  it  also  appears  on  the  face  of  said 
complaint  that  the  action  was  not  commenced  until  after 
the  8th  day  of  May,  1884,  eleven  years  after  the  same  ac- 
crued. We  think  that,  considering  the  facts  alleged  in  the 
complaint,  the  contention  of  the  learned  counsel  for  the  re- 
spondent is  sustained,  and  the  demurrer  was  well  taken. 
The  legal  conclusion  deduced  from  the  facts  stated  is  that 
the  plaintiff  was  entitled  to  pay  for  his  services  when  they 
were  fully  performed,  in  the  absence  of  any  agreement  fix- 
ing the  day  of  payment  at  some  other  time,  and  no  demand 
was  necessary  in  order  to  maintain  an  action  for  the  value 
of  such  services.  Dill  v.  Wareham,  1  Met.  438,  448;  Earle 
V,  JBickford,  6  Allen,  549,  551 ;  Sturgis  v.  Preston^  134  Mass. 
372. 

But  it  is  alleged  by  the  learned  counsel  that  the  last  alle- 
gation above  quoted,  viz.,  "  that  said  services  were  reason- 
ably worth  the  sum  of  $4,000,  which  sum  became  due  some 
time  in  September,  1884,  but  on  what  particular  day  in  said 
month  this  plaintiff  is  unable  to  say,"  is  a  syfficient  allega- 
tion to  rebut  the  legal  conclusion  which  follows  the  previous 
allegations  of  fact.  We  think  the  contention  of  the  coun- 
sel for  the  respondent,  that  this  is  simply  an  allegation  of 
a  conclusion  of  law,  and  not  of  fact,  must  be  sustained.  It 
is  the  statement  of  facts  in  a  complaint  which  constitutes 
the  cause  of  action,  and  when  those  statements  fail  to  show 
a  cause  of  action  they  cannot  be  helped  out  by  alleging  a 
conclusion  of  law.  The  complaint  having  stated  facts 
which  show  that  his  demand  was  due  in  December,  1873, 
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these  facts  cannot  be  neutralized  siraply  by  an  allegation 
that  bis  demand  was  not  due  until  several  years  thereafter. 
Suppose  the  plaintiff's  action  had  been  upon  a  promissory 
note  which  was  alleged  to  have  been  made  December  1, 
1873,  and  became  due  by  its  terms  on  the  1st  day  of  Jan- 
uary, 1874,  and  the  action  had  been  commenced  January  1, 
1884,  could  the  plaintiff  have  avoided  a  demurrer  to  the 
complaint  that  the  statute  of  limitations  had  barred  his 
claim,  by  inserting  a  general  allegation  that  the  money  on 
the  note  became  due  on  January  1,  1880?  We  think  it 
very  clear  he  could  not.  To  avoid  the  st.ttute  he  would 
have  to  allege  facts  showing  that  some  other  contract  had 
been  made  which  had  postponed  the  payment  of  the  note 
to  some  other  time  than  that  stated  in  the  note  itself. 

Upon  demurrer,  the  general  allegation  of  a  conclusion  of 
law  must  be  wholly  disregarded.  This  is  the  rule  as  estab- 
lished by  this  court  in  the  following  cases,  cited  by  the 
counsel  for  respondent:  Bahb  v.  Mackey,  10  Wis.  371,  376; 
Howell  V.  HoweU^  15  Wis.  55,  61 ;  Frmildin  v.  Kirbt/y  25 
Wis.  501;  TeeUhorn  v.  Hull,  30  Wis.  1G2,  167;  Hazleton  v. 
Uniofi  Hanky  32  Wis.  34,  43 ;  Lutheran  Evangelical  Church 
V.  Oristgau,  34  Wis.  328,  334;  Hutler  v.  Kirhy,  53  Wis. 
188,  192;  F(yrcy  v.  Leonard,  63  Wis.  353,  360;  Pratt  v. 
Lincoln  Co.  61  Wis.  62,  66;  State  v.  Egerer,  55  Wis.  527, 
529;  Feitenv,  Milwaukee,  47  Wis.  494,  497;  L/iwrence  v. 
Janesville,  46  Wis.  364-371 ;  Eaton  v.  OUlet,  17  Wis.  435; 
Baxter  v.  State,  17  Wis.  588,  589. 

The  demurrer  was  properly  sustained. 

By  the  Court, —  The  order  of  the  circuit  court  is  aflBrmed, 
and  the  cause  is  remanded  for  further  proceedings. 
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Sevbhson  and  another,  Appellants,  vs.  Porter,  Garnishee, 
etc.,  Kespondent. 

November  IS— December  4, 1888. 

Voluntary  asingnment:  Partnership  doing  business  in  names  of  indi- 
vidual partners:  Fraud:  Reservations  of  homesteads  and  personal 
property  as  exempt, 

1.  The  business  of  a  copartnership  may  be  transacted  without  the  use 

of  a  firm  name,  and  it  may  be  agreed  that  the  names  of  the  indi- 
vidual partners  or  any  one  or  more  of  them  shall  be  used  and  bind 
the  firm. 

2.  A  voluntary  assignment  by  a  firm  doing  business  in  the  names  of 

the  individual  partners,  treating  all  their  property  as  firm  prop- 
erty and  all  debts  as  firm  debts,  is  not  fraudulent  as  to  creditors 
although  they  did  not  know  of  the  copartnership. 

3.  The  reservation  of  the  homesteads  of  partners  in  an  assignment  by 

the  firm  does  not  render  such  assignment  void. 
4  In  an  assignment  by  a  firm  a  reservation  to  each  partner  of  personal 
property  (specifically  described  in  the  inventory)  claimed  to  be  ex- 
empt from  execution,  and  which  had,  by  prior  agreement,  been 
allotted  to  each  in  severalty  and  actually  separated  from  the  part- 
nership assets,  does  not  invalidate  the  assignment. 

APPEAL  from  the  Circuit  Court  for  Bock  County. 

Garnishment.  The  principal  action  was  brought  against 
Joseph  K.  P.  Porter.  The  garnishee,  Isaac  Q,  Porter^  is 
the  assignee  named  in  a  voluntary  assignment  executed  by 
Joseph  K.  P.  Porter,  William  B.  Porter,  and  Joseph  B. 
Porter,  as  partners,  for  the  benefit  of  their  creditors.  The 
garnishee  answered  denying  all  liability  as  such.  The 
plaintiffs  took  issue  upon  such  answer.  Upon  the  trial  the 
circuit  court  found  the  facts  in  substance  as  follows: 

In  1869  Joseph  K.  P.  Porter,  who  then  owned  and  occu- 
pied a  farm  of  about  317  acres  in  section  5  of  the  town  of 
Porter,  Rock  county,  took  his  son  William  B.  Porter  into 
partnership  with  him,  and  the  two  carried  on  the  business 
of  farming  on  said  premises  until  1879,  when  they  took  into 
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the  partnership  Joseph  B.  Porter,  another  son  of  said 
Joseph  K.  P.  Porter.  The  firm  then  engaged  in  the  gen- 
eral business  of  farming  and  tobacco  growing,  which  they 
carried  on  until  January  22,  1887,  when  the  assignment 
above  mentioned  was  made.  This  business  was  conducted 
without  any  partnership  or  firm  name,  but ''  the  names  of 
any  one  or  more  of  said  members  of  said  partnership  were 
used  and  signed  as  and  for  the  name  of  the  firm,  and  bound 
and  made  liable  the  said  firm  and  all  the  three  members 
thereof  as  partners."  Joseph  B.  Porter,  when  he  became  a 
member  of  the  firm,  was  admitted  therein  as  an  equal  part- 
ner and  became  joint  owner  of  all  the  partnership  prop- 
erty equally  with  the  other  two. 

From  the  times  respectively  when  the  two  firms  above 
mentioned  were  formed,  all  the  debts  owing  by  the  firm 
and  the  members  thereof,  in  whatever  name  contracted, 
were  the  debts  of  the  firm.  The  firm  last  formed  became 
liable  for  the  payment  of  all  such  debts,  and  all  of  the  per- 
sonal property  owned  by  the  partners  became  the  property 
of  the  firm  and  continued  to  be  the  property  thereof  until 
the  execution  of  the  assignment,  January. 22,  1887,  except 
as  hereinafter  mentioned. 

The  title  to  the  land  above  mentioned  was  in  Joseph  K.  P. 
Porter,  and  he  was  the  owner  thereof  until  the  assignment 
was  executed.  Prior  to  1879  such  land  was  subject  to  the 
incumbrance  of  a  mortgage  for  $6,200,  and  the  firm  made 
payments  to  apply  on  the  interest  on  said  mortgage  during 
the  continuance  of  the  partnership. 

In  October,  1883,  the  firm  purchased  about  320  acres  of 
land  in  sections  8  and  16  in  said  town  of  Porter,  the  title 
being  taken  in  the  name  of  William  B.  Porter  and  Joseph 
B,  Porter.  The  purchase  price  of  said  land  was  not  found 
by  the  court,  but  it  was  found  that  the  tirm  paid  in  cash 
$300,  gave  a  note  for  $700  signed  by  all  the  members  of 
the  firm  in  their  individual  names  and  by  one  T.  C.  Rich- 
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ardson  as  accommodation  maker,  and  that  the  balance  of 
the  purchase  money  was  secured  by  mortgage  of  the  prem- 
ises. After  such  purchase  the  business  of  the  firm  was 
carried  on  upon  both  farms,  and  upon  other  lands  leased 
by  it. 

In  January,  1887,  the  firm  became  financially  embar- 
rassed and  unable  to  pay  its  debts.  The  members  of  the 
firm  then  divided  among  themselves  the  personal  property, 
stocks,  and  farming  implements  owned  by  the  firm,  "to  a 
sufficient  extent  so  that  each  owned  in  severalty  sufficient 
of  said  property  to  m^ke  up  the  amount  of  exemptions 
allowed  by  law  for  each  of  said  partners;"  and  thereafter, 
on  January  22,  1887,  they  executed  to  Isaac  O.  Porter ^ 
the  garnishee  herein,  the  general  assignment  in  question. 

This  action  was  commenced  in  April,  1887,  upon  notes 
given  in  1885  and  1886  for  the  balance  of  an  account  due 
the  plaintiffs  for  lumber  sold  and  delivered.  The  said  ac- 
count was  opened  in  1871  against  Joseph  K.  P.  Porter,  and 
had  continued  to  run  in  that  name  down  to  the  time  the 
notes  were  given.  After  the  formation  of  the  partnership 
in  1879,  William. B.  Porter  and  Joseph  B.  Porter  had  each 
got  lumber  from  the  plaintiflfs,  which  was  charged  in  the 
account  against  their  father,  and  had  made  divers  payments 
on  said  account.  The  notes,  though  signed  by  Joseph  K.  P. 
Porter  individually,  were  really  obligations  of  the  firm,  the 
lumber  having  been  purchased  and  used  in  the  business  of 
the  firm.  The  plaintiffs  did  not  know  that  the  Porters 
were  in  partnership,  and  had  never  inquired  as  to  how  they 
were  doing  business. 

After  the  assignment  was  made,  each  of  the  partners 
claimed  and  retained  the  personal  property  exempt  from 
sale  on  execution  selected  as  aforesaid ;  Joseph  K.  P.  Porter 
claimed  as  a  homestead  from  the  farm  first  above  mentioned 
forty  acres  of  land  upon  which  he  had  resided  with  his 
family  for  manj'  years;  and  William  B.  Porter,  with  the 
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consent  of  the  other  partners,  selected  a  homestead  from 
the  farm  second  above  mentioned  consisting  of  forty  acres 
upon  which,  prior  to  and  at  the  time  of  the  assignment,  he 
had  been  residing  with  his  family.  At  the  time  said  second- 
mentioned  farm  was  purchased  by  the  firm,  in  October, 
1883,  there  was  owing  to  the  plaintiffs  on  their  account 
about  $600.  The  inventory  tiled  by  the  assignors  contained 
a  description  of  all  the  property  assigned,  and  also  of  the 
homesteads  and  the  personal  property  which  the  assignors 
intended  to  reserve. 

The  court  further  found  that  the  assignment  was  made  in 
good  faith  and  without  any  intent  to  defraud  or  hinder  or 
delay  creditors. 

As  conclusions  of  law  from  the  foregoing  facts  the  coiul 
found,  in  substance,  that  the  assignment  was  valid;  that  the 
garnishee  was  not  liable  as  such  to  the  plaintiffs;  and  that 
the  partners  were  entitled  to  the  exeinptions  of  personal 
property  and  to  the  homesteads  selected  by  them.  From 
the  judgment  entered  accordingly  in  favor  of  the  garnishee 
the  defendants  appealed. 

John  M.  Whitehead^  for  the  appellants,  contended,  inter 
alia,  that  the  separate  property  of  J.  K.  P.  Porter  must  be 
applied  primarily  to  the  payment  of  his  separate  debts. 
Zard  V.  Devendorfj  54  Wis.  491,  495;  McNair  v.  Eewey,  62 
id.  167,  171.  Being  in  debt,  J.  K.  P.  Porter  could  not  give 
his  property  to  his  sons  to  the  injury  of  his  creditors.  Upon 
the  same  principle  that  persons  not  partners  intei^  se  are 
held  to  render  themselves  liable  as  such  by  holding  them- 
selves out  to  be  partners,  it  will  be  held  that  where  the 
members  of  a  firm  have  allowed  one  of  their  number  to  ap- 
pear as  the  owner  of  or  having  full  power  of  disposition 
over  the  property  owned  by  the  firm,  an  innocent  third 
party  thereby  led  into  dealings  with  such  apparent  owner 
has  the  same  rights  as  if  the  latter  were  really  th6  owner  of 
such  property.    By  the  assignment  J.  K.  P.  Porter  has 
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given  a  preference  to  the  creditors  of  a  firm,  alleged  to  have 
been  composed  of  himself  and  his  two  sons,  over  his  indi- 
vidual creditors;  and  the  assignment  is  therefore  void. 
Laws  of  1883,  ch.  349;  Keith  v.  Anmtrong,  65  Wis.  225, 
228 ;  2  Bates  on  Partn.  sec.  825.  The  real  estate  purchased 
in  October,  1883,  was  purchased  with  partnership  funds  for 
partnership  purposes,  and  must  be  treated  as  partnership 
property.  Bird  v,  Morrison^  12  Wis.  138,  153;  Fowler  v. 
Bailey,  14  id.  125,  129;  1  Bates  on  Partn.  sec.  281;  Fair- 
t'hild  V.  Fairchlld,  64  N.  Y.  471,  477.  The  real  estate 
belonging  to  the  partnership  must  be  treated  as  mere  per- 
sonalty and  not  subject  to  the  usual  incidents  of  real  estate. 
Paige  v.  Paige,  71  Iowa,  318;  Mallory  v.  RusseU,  id.  63; 
Page  v.  Thomas,  43  Ohio  St.  38;  Sha7iks  v.  Klein,  104  U.S. 
18;  Collicmh  v.  Read,  24  N.  Y.  505;  1  Bates  on  Partn.  sec. 
290.  W.  B.  Porter  was  not  entitled  to  select  a  homestead 
from  the  partnership  real  estate.  In  reSaxithoff,  16  Nat.  B. 
Eeg.  181 ;  Phipps  v,  Sedgwick,  95  U.  S.  3;  Edwards  v.  En- 
iwvfle,  2  Mackey  (D.  C),  43;  Bishop  v.  Hubbard,  23  Cal.  514; 
1  Bates  on  Partn.  sees.  564,  566. 

/.  C,  Sloan,  for  the  respondent,  argued,  among  other 
things,  that  as  all  of  the  property  of  the  assignors  was  as- 
signed, if  they  claimed  more  as  exempt  than  the  law  allows 
them  that  was  a  question  to  be  determined  by  the  circuit 
court  in  exercising  the  power  conferred  upon  it  by  ch.  80, 
E.  S.,  in  supervising  the  proceedings  of  the  assignee.  Plaint- 
iffs have  mistaken  their  remedy  in  attempting  to  garnish 
the  assignee.  If  all  the  property  of  the  assignors  passed  by 
the  assignment,  then  the  assignee  held  it  upon  trusts  de- 
clared, and  he  was  not  subject  to  garnishment  as  having 
any  property  belonging  to  the  assignors.  Whether  W.  B. 
Porter  was  entitled  to  a  homestead  in  the  farm  conveyed  to 
him  and  his  brother  in  1883,  was  a  question  to  be  decided 
by  the  circuit  court  upon  a  petition  by  the  creditors  for  an 
order  directing  the  assignee  to  sell  that  portion  of  the  farm 
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claimed  as  such  homestead.  Whether  W.  B.  Porter  could 
claim  such  homestead  or  not  depends  very  largely  upon  the 
intention  with  which  that  land  was  purchased. 

Cole,  C.  J.  If  the  assignment  in  this  case  is  valid,  the 
judgment  of  the  circuit  court  discharging  the  garnishee 
must  be  aflBrmed.  The  assignment  transferred  to  the  as- 
signee all  the  property  of  the  assignors  of  every*  kind.  It 
is  objected  that  the  assignment  was  made  with  the  intent  to 
hinder  and  defraud  creditors,  but  there  is  an  entire  absence 
of  testimony  to  support  such  an  assumption.  On  the  con- 
trary, the  evidence  shows  beyond  all  doubt  that  the  assign- 
ors acted  in  the  utmost  good  faith  in  making  the  assign- 
ment, and  did  what  they  deemed  was  best  for  their  creditors. 
They  treated  all  the  property  as  partnership  property,  and 
considered  all  debts  contracted  in  the  management  of  the 
business  as  the  debts  of  the  company.  The  testimony  is 
clear,  positive,  and  uncontradicted  that  the  father,  Joseph 
K.  P.  Porter,  in  1869,  entered  into  a  partnership  with  his 
son  William  B.  to  carry  on  a  general  business  of  farming 
and  raising  tobacco.  They  conducted  this  business  until 
1879,  when  Joseph  B.,  the  other  son  of  Joseph  K.  P.,  be- 
came a  member  of  the  firm,  and  joint  owner  of  all  the  part- 
nership property,  and  equally  liable  for  all  the  debts  of  the 
old  firm.  And  it  was  understood  and  agreed  among  them- 
selves that  all  the  old  debts  and  subsequent  debts,  whether 
contracted  in  the  name  of  one  or  two  or  all  of  the  partners, 
should  bind  the  copartnership  and  be  deemed  partnership 
liabilities.  Unless  we  disregard  all  the  evidence  in  the  case, 
these  facts  must  be  deemed  conclusively  established.  The 
object  of  Joseph  K.  P.  Porter  in  entering  into  this  partner- 
ship was,  as  he  testifies,  to  aid  his  sons,  to  give  them  a  "good 
chance"  to  acquire  property;  consequentlj%  all  the  personal 
property  owned  by  him,  or  the  money  contributed  by  his  sons 
to  the  business,  was  treated  as  the  property  of  the  firm.  It 
appears  that  the  business  was  conducted  and  carried  on  with- 
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out  aiiy  firm  name,  and  that  the  names  of  any  one  or  more 
of  the  members  were  signed  as  and  for  the  firm,  and  repre- 
sented it.  This  was  the  intention  of  the  parties,  and  there 
was  no  legal  objection  to  the  business  being  conducted  in 
that  manner;  for  if,  by  agreement  among  themselves,  the 
individual  names  of  the  partners,  or  any  one  of  them,  was 
to  be  used  and  bind  the  firm,  the  obligations  would  be  good 
against  the  copartnership.  In  this  case  it  appears  that  notes 
were  sometimes  signed  by  each  partner,  or  by  two  of  them, 
or  by  one  alone;  but  still  the  intention  was  to  contract  a 
firm  debt.  They  could,  doubtless,  adopt  any  name,  and 
agree  that  it  should  represent  the  firm  in  its  business  trans- 
actions. This  is  a  familiar  and  well-settled  principle  of  the 
law  of  partnership.  See  Parsons  on  Partn.  124  et  aeq.  Says 
this  author:  "When  parties  agree  to  transact  business 
jointly,  or  under  an  agreement  to  share  in  the  profits,  the 
name  or  firm  which  they  use  is  arbitrary  and  conventional. 
They  may  use  the  name  of  both,  or  of  one  of  them  alone, 
or  any  distinct  designation  by  which  all  will  be  included 
and  bound  as  if  their  names  were  used." 

We  do  not  perceive  any  legal  objection  to  the  assign- 
ment. It  is  said  there  are  reserved  in  the  instrument  cer- 
tain exem})tions  in  favor  of  the  assignors,  and  that  this 
renders  the  assignment  void.  We  think  this  position 
untenable.  As  we  have  observed,  all  the  property  of  the 
assignors,  of  every  kind  and  nature,  is  expressly  transferred 
and  set  over  to  the  assignee  for  the  pa3'ment  of  debts,  "  ex- 
cept such  as  is  exempt  from  levy  and  sale  under  an  execu- 
tion by  the  laws  of  the  state,  the  same  being  more  fully 
and  particularly  enumerated  and  described  m  the  inven- 
tory." In  the  inventory  of  assets  certain  personal  property 
is  specified  as  that  claimed  by  the  individual  assignors  as 
and  for  their  exemptions.  There  are  also  homestead  exemp- 
tions specified,  which  are  reserved  as  and  for  a  homestead 
by  Joseph  K.  P.  Porter  and  William  B.  Porter. 

It  has  been  decided  in  a  number  of  cases  that  such  a 
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reservation  in  an  assignment  of  partnership  property  did 
not  render  the  assignment  void.  First  Nat.  Bank  v. 
Hackett,  61  Wis.  336 ;  Bates  v.  Simmons,  62  Wis.  69  ;  McNair 
V.  Rewey,  62  Wis.  167;  First  If  at.  Bank  v.  Baker,  68  Wis. 
442;  German  Bank  v.  Peterson,  69  Wis.  561;  Cribhen  v- 
EUis^  69  Wis.  337.  So  far  as  the  homestead  is  concerned, 
that  is  secured  to  the  debtor  by  the  statute,  and  a  clause 
reserving  what  the  debtor  could  not  assign  without  the 
consent  of  his  wife  would  surely  not  invalidate  the  instru- 
ment. See  Batten  v.  Smith,  62  Wis.  92.  But  the  court 
held  that  each  of  the  assignors  was  entitled  to  the  exemp- 
tion of  the  personal  property  respectively  selected  by  him. 
This  decision  was  based  upon  a  finding,  which  is  fully  sus- 
tained by  the  evidence,  that  in  the  forepart  of  January, 
1887,  and  before  the  assignment  was  made,  the  partners 
divided  the  personal  property  of  the  firm  to  a  sufficient  ex- 
tent, so  that  each  owned  in  severalty  an  amount  equal  to  the 
exemption  allowed  him  by  law.  This  will  bring  the  case 
within  the  decision  in  0^ Gorman  v.  Fink,  57  Wis.  649,  where 
it  is  held  that  one  partner  with  the  consent  of  the  others 
may  claim  a  separate  exemption  out  of  partnership  prop- 
erty where  there  has  been  a  severance  of  such  joint 
property.  At  all  events,  it  is  quite  clear  the  reservation 
would  not  avoid  the  assignment;  and  we  see  no  good  rea- 
son for  denying  each  partner  his  statutory  exemption  under 
the  circumstances.  The  firm  property  was  actually  selected 
and  separated  from  the  partnership  assets  before  the  assign- 
ment was  in  fact  made.  The  fact  that  such  exempt  prop- 
erty was  included  in  the  inventory,  as  it  was,  should  not 
be  deemed  a  waiver  of  the  exemption,  nor  does  it  af- 
ford any  reason  for  holding  the  assignment  void.  If  the 
assignors  have  claimed  and  taken  personal  property  of 
greater  value  than  the  law  allows  each  to  hold,  the  court 
could  direct  the  assignee  to  recover  the  excess  and  apply  it 
in  payment  of  debts.    The  statute  gives  the  court  ample 
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power  to  make  all  necessary  orders  for  the  execution  of  the 
trust.  Sec.  1693,  E.  S.  Whatever  property  is  not  exempt, 
or  which  the  firm  owned,  or  any  member  of  it  was  inter* 
ested  in,  was  expressly  assigned  for  the  payment  of  the 
creditors  of  the  assignors.  If  there  should  be  any  question 
in  the  case  as  between  the  creditors  of  the  individual  mem- 
bers and  the  creditors  of  the  firm,  as  suggested  by  the  re- 
spondent's counsel,  it  would  be  competent  for  the  court  to 
marshal  the  assets  and  apply  them  in  an  equitable  order  by 
paying  partnership  debts  out  of  partnership  assets,  and  in- 
dividual debts  out  of  private  or  separate  property.  But 
we  think  the  proof  shows  clearly  that  all  the  assets  and  all 
the  creditors  are  assets  and  creditors  of  the  firm. 

It  is  said  that  Joseph  K.  P.  Porter  had  no  right  to  give 
his  property  to  his  sons  to  the  injury  of  his  individual 
creditors.  We  fail  to  find  any  evidence  in  the  case  that  he 
has  done  so. 

It  seems  unnecessary  to  remark  that,  if  the  parties  deal- 
ing with  the  firm  were  ignorant  of  the  fact  that  a  copartner- 
ship existed  between  Joseph  K.  P.  Porter  and  his  sons,  this 
cannot  affect  the  assignment,  nor  change  the  rights  of  the 
creditors.  The  evidence  shows  that  the  assignee  was  not 
liable  as  garnishee  to  the  plaintiffs  in  this  action,  and  there 
was  no  error  in  giving  judgment  in  his  favor. 

By  the  CourL—ThQ  judgment  of  the  circuit  court  is 
afSrmed. 


Will  of  O'Haoan. 
November  IS  —  December  4, 1888, 


"Wjllb  :  Attestation  in  presence  of  testator:  Presumption  from  signa- 
tures: Findings  of  fact:  Speeificness, 

1.  The  sigDatures  of  witneseee  to  a  will,  f ollowiog  an  attestmg  clause 
stating  that  they  signed  in  the  presence  of  the  testator,  raises  a 
strong  presumption  of  that  fact,  which  wiU  be  overcome  only  by 
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dear  and  satisfactory  proof  to  the  contrary.  So  held  in  a  case 
where  the  witnesses,  while  verifying  their  signatures,  had  no  rec- 
ollection of  attesting  the  will. 
3.  A  finding  by  the  trial  court  that  the  will  was  executed  by  the  tes- 
tator in  the  city  of  B.  on  the  day  it  bears  date,  and  was  at  the 
same  time  subscribed  by  the  attesting  witnesses  in  his  presence,  is 
sufficiently  specific,  and  it  was  unnecessary  to  find  at  what  place 
in  the  city  the  testator  executed  and  the  witnesses  subscribed  the 
instrument,  or  whether  the  testator  could  and  did  leave  his  house 
on  the  day  of  its  date. 

APPEAL  from  the  Circuit  Court  for  JRock  County. 

The  case  is  stated  in  the  opinion. 

Cornelius  Buchley^  for  the  appellant,  to  the  point  that 
the  attestation  clause  at  best  raised  a  mere  presumption  of 
the  due  execution  of  the  will,  and  that  there  should  be 
positive  evidence  of  that  fact,  cited  Swett  v.  Boardman^  1 
Mass.  258;  Dewey  v.  Dewey ^  1  Met.  349;  Hogan  v.  Gros- 
venor,  10  id.  54;  Butler  v.  Benson,  1  Barb.  527,  534-5; 
Abbey  v.  Christyy  49  id.  276;  In  re  Will  of  Van  Geison,  47 
Hun,  5;  Downie's  Will,  42  Wis.  66. 

For  the  respondent  there  was  a  brief  by  J.  G.  Wiokhem, 
and  oral  argument  by  B.  M.  Mcdone. 

Lyon,  J.  Daniel  Riordan,  the  respondent  in^this  appeal, 
presented  to  the  county  court,  for  probate,  an  instrument 
in  writing  purporting  to  be  the  last  will  and  testament  of 
Peter  O'Hagan,  deceased,  in  which  he  devised  and  be- 
queathed all  of  his  estate,  real  and  personal,  to  his  wife, 
Letitia  O'Hagan.  The  instrument  purports  on  its  face  to 
have  been  executed  in  the  form  required  by  the  statute, 
and  was  attested  in  due  form  by  J.  A.  Sherwood  and  P. 
Johnson.  Probate  of  the  instrument  was  opposed  by  the 
appellant,  Joseph  A.  O* Hogan,  a  son  of  the  testator  by  a 
former  wife.  The  county  court  admitted  the  instrument 
to  probate  as  such  last  will.  The  appellant,  Joseph  A. 
O'Hagan^  thereupon  appealed  to  the  circuit  court.    After 
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a  liearing  in  that  court,  the  order  of  the  county  court  was 
aflSrmed.  The  contestant,  Joseph  A.  Cf^Ragan^  appeals  to 
this  court  from  the  judgment  of  aflBrraance  rendered  by  the 
circuit  court. 

The  only  question  raised  on  this  appeal  going  to  the 
merits  of  the  controversy  is,  Bid  the  attesting  witnesses  to 
the  will  subscribe  the  same  as  such  in  the  presence  of  the 
testator,  a^  required  by  statute?    R.  S.  sec.  2282. 

The  will  is  in  the  handwriting  of  E.  P.  King,  Esq.,  of 
Beloit,  in  which  city  the  testator  resided  when  the  same 
was  executed.  It  bears  date  September  12,  1881.  There 
is  no  question  but  that  it  was  signed  by  the  testator  and 
by  the  two  persons  whose  names  appear  thereon  as  attest- 
ing witnesses.  It  is  understood  that  Mr.  King  died  before 
the  testator.  After  the  signature  of  the  testator,  and  be- 
fore those  of  the  attesting  witnesses,  is  the  following  cer- 
tificate: "The  above  instrument,  consisting  of  one  sheet, 
was  on  the  day  of  the  date  thereof  signed,  published,  and 
declared  by  the  said  testator  to  be  his  last  will  and  testa- 
ment in  the  presence  of  us  who  have  signed  our  names  at 
his  request  as  witnesses  in  his  presence  and  in  presence  of 
each  other."  Both  the  attesting  witnesses  were  examined 
as  witnesses  on  the  hearing  in  the  circuit  court,  and  each 
disclaimed  any  recollection  of  attesting  the  instrument,  yet 
each  verified  his  signature  thereto.  The  substance  of  the 
testimony  of  each  of  them  is  contained  in  that  of  the  wit- 
ness Sherwood,  as  follows:  "I  have  no  recollection  of 
signing  that  instrument;  not  the  least.  I  don't  remember 
signing  it.     All  I  know  is  that  it  is  my  signature." 

The  theory  of  the  defendant  is  that  at  the  date  of  the 
will, —  September  12,  1881, —  the  testator  was  sick  and  un- 
able to  leave  his  house;  and,  because  both  of  the  attesting 
witnesses  testified  that  they  had  never  been  in  his  house, 
they  could  not  have  been  present  when  he  executed  the 
will,  inasmuch  as  it  must  necessarily  have  been  executed  at 
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his  house.  The  testimony  tending  to  show  that  the  testa- 
tor was  seriously  ill  at  the  time  is  very  inconclusive  and 
unsatisfactory,  depending,  as  it  does,  raainlj^  upon  the  rec- 
ollection of  the  witnesses  of  what  transpired  on  a  specific 
day  six  years  before  they  were  called  to  testify.  Besides, 
they  fail  to  disclose  any  facts  or  circumstances  which  would 
have  a  tendency  to  impress  the  precise  date  upon  their  rec- 
ollections. The  testiraotiy  of  the  appellant  himself  is  a  fair 
specimen  of  that  of  the  other  witnesses  on  the  same  subject. 
He  had  testified  to  having  been  at  the  testator's  house,  Sep- 
tember 15,  1881',  and  th,at  the  testator  was  then  very  ill. 
When  interrogated  as  to  his  means  of  knowing  the  precise 
date,  he  said:  "  I  am  able  to  say  that  it  was  the  15th  that  I 
was  at  my  father's,  because  I  was  building  a  house  at  the 
time.  I  have  the  papers  to  show."  No  papers  were  pro- 
duced. The  testimony  tending  to  prove  that  the  testator 
was  able  to  go  to  Mr.  King's  oflSce  in  Beloit  on  Septem- 
ber 12th,  is  fully  as  strong  and  convincing  as  the  testimony 
to  the  contrary.  It  is  deemed  unnecessary  to  state  the  tes- 
timony more  fully. 

In  the  case  of  Will  of  Jenkins,  43  Wis.  610,  and  Will  of 
Meurer,  44  Wis.  392,  it  was  held  that,  to  authorize  the  pro- 
bate of  an  instrument  propounded  as  a  will,  it  is  not  abso- 
lutely necessary  that  the  attesting  witnesses  testify  to  all  the 
facts  essential  to  a  valid  execution  of  the  will.  In  the 
Jenkins  Case  one  of  the  attesting  witnesses  testified  to  the 
absence  of  at  Least  one  of  those  essential  facts,  yet  it  was 
held  that  such  testimony  did  not  necessarily  defeat  the  pro- 
bate of  the  will.  In  WiU  of  Lewis,  51  Wis.,  101,  the  rule 
of  those  cases  was  reasserted ;  and  again  in  Allen  v.  Griffin^ 
69  Wis.  529. 

In  the  Lewis  Case  the  contention  was  that  the  attesta- 
tion was  made  before  the  testator  signed  the  instrument. 
One  of  the  attesting  witnesses  in  efl'ect  so  testified.  In  the 
opinion  it  was  said:  "The  instrument  is  attested  as  a  will 
Vol.78  — 6 
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in  due  and  usual  forra.  Such  attestation  is  of  itself  not 
only  prima  fade  evidence  that  the  instrument  was  properly 
executed,  but  it  raises  a  strong  presumption  that  it  was  so 
executed.  Had  the  witnesses  deceased  before  the  probate 
of  the  instrument,  mere  proof  that  the  attesting  signatures 
were  their  handwriting  would  have  established  the  will. 
And  the  rule  would  be  the  same  although  the  signatures  of 
the  witnesses  were  not  preceded  by  any  attesting  clause  or 
certihcate.  To  defeat  probate,  the  strong  presumption  of 
regularity  thus  appearing  upon  the  face  of  the  instrument 
must  be  overcome  by  proof.  Remsen  v.,  Brinckerhoff^  26 
Wend.  325;  Ela  v.  Echcards,  16  Gray,  91;  1  Greenl.  Ev. 
§  126;  Burling  v,  Paterson,  9  Car.  &  P.  570.  In  view  of 
this  presumption,  and  considering  also  the  infirmity  of 
human  memory,  it  seems  most  reasonable  that  a  will  pur- 
porting on  its  face  to  be  legally  executed  should  not  be  de- 
feated on  any  doubtful  or  inconclusive  parol  proof  that  it 
was  not  legally  executed.  The  opposite  rule  would  greatly 
imperil  the  testamentary  right;  for  under  such  a  rule  almost 
any  will  might  be  defeated  by  the  dishonesty  or  imperfect 
memories  of  the  attesting  witnesses.  Hence,  in  th6  pres- 
ent case,  if  the  fact  that  the  witnesses  subscribed  the  in- 
strument before  the  testator  defeats  the  probate  thereof  as 
a  will  of  the  testator,  the  fact  should  not  be*  found,  against 
the  presumption  of  regularity,  without  very  clear  and  con- 
vincing proof." 

A  similar  question  was  presented  in  Allen  v.  Griffin,  In 
that  case  the  proofs  of  irregular  attestation  were  as  strong 
as  they  are  here.  In  the  opinion  by  Mr.  Justice  Taylor  it 
is  said :  "  To  reject  the  probate  of  a  will  upon  such  evi- 
dence as  was  offered  in  this  case,  on  the  ground  that  it  does 
not  conclusively  appear  that  the  witness  signed  as  such 
after  the  signature  of  the  alleged  testatrix,  would  jeopar- 
dize the  probate  of  very  many  honest  wills.  We  think,  in 
the  absence  of  clear  proof  that  the  witness  or  witnesses 
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signed  before  the  signing  of  the  testator,  it  should  be  pre- 
sumed that  the  testator  signed  first." 

The  learned  counsel  for  the  appellant  in  his  brief  asserts 
quite  positively  that  the  rule  laid  down  in  the  ILewis  Will 
Case  is  but  a  mere  obiter  dictum.  We  must  assure  the 
counsel  that  in  our  opinion  he  is  mistaken.  But,  however 
that  may  be,  we  must  apply  the  rule  to  this  case,  and  it 
certainly  is  not  oiiter  dictum  here.  We  find  in  this  case  no 
such  clear  and  satisfactory  proof  that  the  will  was  attested 
in  the  absence  of  the  testator  as  will  justify  the  reversal  of 
the  finding  that  it  was  attested  in  his  presence,  or  which 
would  support  a  contrary  finding  had  one  been  made.  In 
other  words,  the  presumption  arising  from  the  attestation 
and  the  attes.ting  clause  to  the  effect  that  it  was  subscribed 
by  the  witnesses  in  the  presence  of  the  testator,  is  not  over- 
come by  proof.  Hence  the  instrument  was  properly  pro- 
bated as  the  last  will  and  testament  of  Peter  O'Hagan. 

Exceptions  are  preserved  in  the  record  to  the  rulings  of 
the  court  admitting  certain  testimony  against  the  objections 
of  the  appellant,  and  rejecting  certain  other  testimony  upon 
objections  by  the  respondent.  Without  stating  these  in 
detail,  it  is  suflicient  to  say  of  them  that  if  all  the  testimony 
so  objected  to  by  appellant  had  been  rejected,  and  all  the 
testimony  thus  ruled  out  had  been  received,  the  result  would 
not  have  been  changed. 

On  the  hearing  in  the  circuit  court,  the  appellant  sub- 
mitted several  questions  of  fact,  and  requested  the  court  to 
find  thereon.  The  substance  of  these  questions  is.  At  what 
place  in  the  city  of  Beloit  did  the  testator  execute,  and  the 
attesting  witnesses  subscribe,  the  instrument?  Was  the 
testator  able  to  leave  his  house,  September  12,  1881,  and 
did  he  do  so?  We  think  no  such  specific  findings  were  nec- 
essary. The  circuit  judge  found  that  the  instrument  was 
executed  by  the  testator  in  the  city  of  Beloit  on  the  day  it 
bears  date,  and  was  at  the  same  time  subscribed  by  the  at- 
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testing  witnesses  in  his  presence.     The  finding  is  sufficiently 
specific. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed.    The  appellant  must  pay  the  costs  of  this  appeal. 

A  motion  by  the  appellant  that  the  judgment  be  modi- 
fied by  allowing  the  .costs  of  the  appellant  in  this  court  to 
be  paid  out  of  the  estate,  was  denied  January  29,  1889. 


Thompson,  Appellant,  vs.  Thompson,  Eespondent. 

Abrember  i^—  December  4,  1S88, 

Divorce:  Fined  division  of  estate:  Allowance  to  husband:  Modification 
of  judgment:  Jurisdiction:  Res  ad  judicata. 

1.  A  judgment  of  divorce  giving  to  the  plaintiff  wife  all  the  property, 

real  and  personal,  and  confirming  in  her  the  title  to  the  homestead 
(the  title  to  which  had  been  taken  in  her  name  although  the  hus- 
band had  bought  and  paid  for  it),  makes  a  final  division  and  distri- 
bution of  the  estate  of  the  husband,  within  the  meaning  of  sec. 
2864,  R.  S.,  although  it  also  du*ects  that  the  plaintiff  pay  to  the 
defendant  the  sum  of  $42  per  year  until  further  order,  and  that 
the  same  be  a  lien  upon  the  homestead.  [Whether  the  court  had 
power  to  make  such  allowance  to  the  husband,  the  divorce  having 
been  granted  on  the  ground  of  his  drunkenness  and  cruelty,  not 
determined.] 

2.  A  modification  of  such  judgment  after  the  term  and  more  than  one 

year  after  its  rendition,  requiring  the  plaintiff  to  pay  an  additional 
$600  to  the  defendant  and  to  give  a  mortgage  of  the  homestead  to 
secure  such  payment,  is  without  jurisdiction  and  void.  And  al- 
though such  modification  is  afterwards  vacated  and  then  again 
re-established,  it  does  not  become  res  adjudicata,  but  may  be  set 
aside  at  any  time. 

APPEAL  from  the  Circuit  Court  for  Dodge  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 
For  the  appellant  there  was  a  brief  by  Laiider  c&  Zander 
and  W.  Q,  Coles^  and  oral  argument  by  E.  W,  Larider. 
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G.  W.  Stephens^  for  the  respondent,  contended,  inter  oLia^ 
that  the  provision  made  in  the  original  judgment  for  the 
plaintiff  is  alimony  to  her,  which  is  subject  to  modification 
and  revision  at  any  time  by  the  court.  Blake  v.  Blake^  68 
Wis.  303;  Coad  v.  Coad^  41  id.  23;  Thomas  v.  Thomas,  id. 
229;  WiUiamsv.  WiUiarns,  29  id.  517.  The  fact  that,  by 
the  original  judgment,  the  plaintiff  was  ordered  to  pay  the 
defendant  $42  annually  until  further  order,  shows  that 
there  was  no  final  division  and  distribution  of  the  estate. 
This  $42  was  the  annual  interest  on  $000  which  the  court 
found  the  defendant  was  entitled  to  in  the  real  estate,  and 
the  $42  was  made  a  lien  on  the  real  estate. 

Orton,  J.  The  plaintiff  commenced  suit  against  the  de- 
fendant for  divorce,  charging  him  in  her  complaint  with 
being  an  habitual  drunkard  and  with  cruel  and  inhuman 
treatment,  and  the  court  found  the  defendant  guilty  of  the 
acts  as  charged  and  alleged  in  the  plaintiflf^s  complaint; 
and  at  the  September  term  of  the  court,  1884,  on  the  24th  day 
of  January,  1885,  ordered  and  adjudged  that  the  marriage 
between  the  plaintiff  and  defendant  be  dissolved,  and  tUe 
parties  and  each  of  them  freed  from  the  obligations  thereof. 
It  seems  that  tlie  defendant  purchased  and  paid  for  a  cer- 
tain forty  acres  of  land,  and  caused  the  conveyance  thereof 
to  be  made  to  the  said  plaintiff,  and  they  occupied  the  same 
as  a  homestead.  The  court  further  ordered  and  adjvdged 
that  the  said  plaintiff  retain  possession  of  all  the  property, 
both  real  and  personal,  except  the  wearing  apparel  of  the 
defendant,  and  the  title  of  the  real  estate  confirmed.  It 
was  further  ordered  and  adjudged  that  the  plaintiff  pay 
to  the  defendant  the  sum  of  $42  a  year,  and  that  the  same 
be  a  lien  upon  the  real  estate,  etc.,  until  the  further  order 
of  the  court.  About  the  15th  day  of  July,  1887,  G.  W. 
Stephens,  Esq.,  filed  a  petition  on  behalf  of  the  defendant 
to  modify  the  above  judgment;  and  the  court  on  the  29th 
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day  of  July,  1887,  modified  said  judgment  as  follows:  The 
above  finding  is  repeated;  and  the  court  further  found  that 
the  interest  of  the  defendant  in  the  said  forty  acres  of  land 
is  $684,  and  interest  at  seven  per  cent,  per  annum  on  the 
$600irom  the  2d  day  of  January,  1887.  The  $84  in  the 
finding  is  supposed  to  be  two  years'  interest  on  $600  em- 
vbraced  in  the  first  judgment  and  remaining  unpaid.  Then 
the  court  repeats  the  original  judgment  of  divorce,  and  the 
judgment  that  the  plaintiff  retain  possession  of  all  the  prop- 
erty, real  and  personal ;  and  adjudged  that  the  defendant 
have  an  interest  in  said  land  of  $684,  and  that  it  be  a  lien 
thereon;  and  that  said  land  be  chargeable  therewith,  and 
that  the  plaintiff,  within  thirty  days,  execute  a  mortgage 
on  the  same  to  said  Stephens,  as  trustee,  to  secure  the  same, — 
the  $84  as  due,  and  the  $600  to  be  payable  seven  years 
from  January  2,  1887;  the  interest  payable  annually.  In 
case  the  plaintiff  neglects  or  refuses  to  execute  said  mort- 
gage within  thirty  days,  then  it  is  ordered  and  adjudged 
that  the  sheriff  sell  said  land  upon  giving  public  notice, 
and  make  a  deed  to  the  purchaser,  and  from  the  proceeds 
thereof  pay  said  $684  and  interest,  and  the  balance  to  the 
plaintiff,  and  that  the  plaintiff  pay  said  Stephens  $10  within 
thirty  days  as  the  costs  of  the  motion.  On  the  15th  day  of 
October,  1887,  on  motion  of  the  plaintiff,  the  above  modi- 
fication of  the  original  judgment  was  vacated  and  set  aside; 
and  05  the  21st  day  of  October,  1887,  this  last  order  was 
vacated,  and  the  modification  re-established.  Then  on  the 
8th  day  of  May,  1888,  the  plaintiff  moved  to  vacate  and  set 
aside  the  above  modified  judgment  of  July  29,  1887,  and 
all  proceedings  since  the  original  judgment  dated  January 
24,  1885.  From  the  order  denying  said  motion  this  appeal 
is  taken. 

This,  to  say  the  least,  is  a  strange  record.  We  only  know 
from  the  brief  of  the  respondent's  counsel  that  the  coui^t 
dismissed  the  order  to  show  cause,  wJiich  constituted  the 
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motion  of  the  appellant  to  sot  aside  and  cancel  the  modified 
judgment,  on  the  ground  that  the  matter  was  res  adjudi- 
cata.  It  is  proper  to  say  that  this  modification,  made  more 
than  two.^^ears  and  after  several  terras  of  the  court  after 
the  term  at  which  the  original  judgment  was  entered,  did 
not  change  it  so  far  as  the  divorce  itself  was  concerned, 
although  the  plaintiff  is  favored  with  a  new  finding  that 
the  facts  of  habitual  drunkenness  and  cruel  and  inhuman 
treatment  were  established  by  the  evidence,  and  a  new 
judgment  of  divorce  and  of  assignment  to  the  plaintiff  of 
all  the  property,  both  real  and  personal,  and  of  the  con- 
firmation to  her  of  the  real  estate,  is  repeated  and  re- 
entered. That  judgment,  in  these  respects  at  least,  ought 
to  be  strong  and  conclusive  enough  to  stand  and  be  final. 
There  can  be  no  question  but  that  the  part  of  the  original 
judgment  which  gives  to  the  plaintiff  all  the  property,  both 
real  and  personal,  and  confirms  in  her  the  title  to  the  forty- 
acre  homestead,  is  a  final  division  and  distribution  of  the 
estate,  both  real  and  personal,  authorized  by  sec.  2364,  E.  S. 
That  statute  makes  such  a  judgment  final,  and  it  is  final  to 
the  extent,  at  least,  that  any  change  or  modification  of.it 
is  beyond  the  jurisdiction  of  the  court  after  the  term  or  one 
year,  like  other  final  judgments.  Barker  v.  Dayton^  28 
Wis.  367;  Bacon  v.  Bacon^  43  Wis.  197.  It  was  therefore 
a  question  of  jurisdiction  raised  by  the  motion,  and  always 
open  for  the  consideration  of  the  court.  The  court  had  no 
jurisdiction  at  the  time  to  so  modify  said  judgment,  and 
such  modification  was  void  U,  that  reason,  and  it  may  be 
shown  at  any  time,  and  the  objection  for  that  reason  can- 
not be  waived.  Rape  v.  Heatmi^  9  Wis.  328;  Falkner  v. 
Guild,  10  Wis.  563;  Sayles  v.  Davis,  20  Wis.  302;  Damp  v, 
Dane,  29  Wis.  419.  The  motion  was  therefore  not  too  late, 
and  the  matter  was  not  res  adjudicata.  What  the  allow- 
ance of  $42  a  year  to  the  defendant  to  be  paid  by  the 
plaintiff  was  for  we  are  not  advised,  for  there  was  no  find- 
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ing  in  relation  to  it.  It  was  certainly  not  as  alimony,  for 
there  is  no  such  thing  as  alimony  to  the  husband,  at  least 
by  our  statute.  That  allowance  or  that  part  of  the  judg- 
ment, if  it  can  be  called  such,  was  properly  made  subject  to 
"  the  further  order  of  the  court^*  and  the  amount  could  there- 
fore be  reduced  or  discontinued,  but  not  increased,  at  any 
time.  It  is  made  a  lien  upon  the  land.  Whether  the  court 
had  power  to  make  such  an  allowance  to  the  defendant 
husband,  after  granting  the  plaintiflF  wife  a  divorce  on  the 
ground  of  habitual  drunkenness  and  cruel  and  inhuman 
treatment,  is  not  a  question  before  us  on  this  appeal,  but  it 
w^ould  seem  to  be  at  least  questionable.  Bat  there  can  be 
no  question  but  that  the  court  had^  no  power  to  incumber 
the  land  decreed  to  the  plaintiflf  by  the  original  judgment, 
by  an  additional  $600  to  be  paid  by  the  plaintiflf,  or  require 
her  to  mortgage  the  land  to  secure  it  or  the $42  in  arrears; 
for  this  most  materially  aflfects  her  title  and  was  beyond 
the  jurisdiction  of  the  court,  as  we  have  seen.  The  order, 
therefore,  modifying  said  judgment  was  void,  and  the  court 
ought  to  have  granted  the  motion  to  vacate  and  set  aside 
the  same. 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  direction  to  vacate,  set  aside, 
and  cancel  the  said  order  dated  July  29,  1887,  and  all  pro- 
ceedings subsequent  to  the  original  judgment  dated  Janu- 
ary 24, 1886. 
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MoESE,  Eespondent,  vs.  Stockman,  Appellant. 
November  14  —  December  4, 1888. 

Evidence:  Deeds.    ("IJ  Probate  of  will:  Death  of  testator:  Final  de- 
cree,   (2)  SherifPs  deed.    (S)  Description  in  deed:  Certainty, 

1.  The  final  judgment  or  decree  of  a  county  court,  construing  a  will, 
assigning  the  real  estate  of  which  the  testator  died  seized,  and 
settling  his  estate,  recited,  among  other  things,  that  the  wife  of 
the  testator  had  died  since  his  decease.  Held,  in  an  action  of 
ejectment  affecting  a  part  ot  the  real  estate  devised ,«tliat  it  suffi- 
ciently appears  from  such  a  decree  that  the  testator  and  his  widow 
had  previously  died,  and  that  the  will  had  been  admitted  to  pro- 
bate. 

d.  Under  sec.  4154,  R.  S.,  a  sheriff's  deed  of  land  is  presumptive  evi- 
dence that  the  title,  estate,  or  interest  which  it  purports  to  convey, 
of  every  person  whom  it  purports  to  affect,  passed  to  and  vested 
in  the  grantee,  without  proof  of  the  judgment  upon  which  the 
execution  issued  by  virtue  of  which  the  sheriff  sold  the  land. 

8.  A  deed  purporting  to  convey  "the  southeast  corner^'  of  a  certain 
quarter-section  of  land,  and  **  the  oouthv^est  fractional  part  of  the 
north  half  "  of  another  quarter-section,  without  more  definite  de- 
scription as  to  dimensions,  quantity,  or  location,  is  void  for  uncer- 
tainty. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday  : 

It  appears  from  the  record  that  December  27, 1880,  John 
M.  Stockman  executed  his  will,  whereby,  among  other  things, 
he,  by  the  fourth  clause  thereof,  devised  the  real  estate  in 
question  to  his  wife,  "  Louisa,  to  her  use  during  her  life, 
and  after  her  decease  to  "  his  two  sons,  "  Charles  and  Ralph, 
during  their  lives,  and  to  their  heirs,  share  and  share 
alike,"  with  a  power  of  sale  in  the  widow;  that  March  18, 
1881,  John  M.  Stockman  died,  leaving,  among  other  prop- 
erty, the  lands  in  question;  that  said  will  was  admitted  to 
probate,  and  said  estate  settled;  that  January  13,  1883,  the 
county  court  adjudged  that  the  said  widow,  Louisa,  had 
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died  since  the  death  of  the  testator;  that  in  so  far  as  said 
fourth  clause  of  the  will  devised  said  lands  to  the  heirs  of 
said  Charles  and  Ralph,  the  same  was  in  violation  of  the 
statute,  and  void ;  that  said  lands  passed  by  virtue  of  said 
devise  to  Charles  and  Ralph;  that  said  real  estate  was 
thereby  assigned  to  said  Charles  Stockman  and  Ralph 
Stockman,  the  heirs  at  law  and  devisees  of  said  testator. 

The  plaintiff  claims  title  to  the  undivi/ied  one-half  of  said 
lands^  and  brings  this  action  of  ejectment  to  recover  the 
possession  thereof,  under  and  by  virtue  of  three  several 
sheriff's  deeds,  each  dated  June  3,  1884,  upon  a  sale  made 
March  3,  1883,  upon  an  execution  issued  out  of  the  circuit 
court  for  Waukesha  county,  January  12,  1883,  against  the 
property  of  the  defendant  therein,  the  said  Charles  Stock- 
man, and  to  cause  the  amount  therein  specified  to  be  made 
of  the  real  estate  which  he  had  March  13,  1882,  or  at  any 
time  afterwards,  in  whose  hands  soever  the  same  might  be. 
It  appears  that  by  virtue  of  said  writ,  levy,  seizure,  and 
sale  the  said  share  of  said  Charles  in  said  several  pieces  of 
land  were  each  and  all  sold  and  conveyed  to  the  plaintiff 
herein  March  3,  1883,  by  said  several  sheriff's  deeds;  that 
each  of  said  deeds  was  in  the  usual  form,  dul}^  witnessed, 
acknowledged,  and  recorded  June  3,  1884;  that  said  lands 
were  all  in  township  Ko.  5  north,  of  range  No.  18  east; 
and  the  several  pieces  were  otherwise  described  in  said  re- 
spective deeds,  substantially  as  follows,  to  wit:  The  ^r*^ 
piece  is  described  as  "  commencing  at  the  S.  E.  corner  of 
section  34;  thence  north,  10  degrees  west,  94  rods,  to  the 
bank  of  the  lake,  allowing  6  degrees  for  variation  of  needle; 
thence  in  a  northeasterly  direction  along  the  bank  of  said 
lake  to  the  meander  post  on  the  east  line  of  said  section  34 
and  on  the  south  side  of  the  said  lake,  known  as  meander 
post  No.  9,  in  said  township;  thence  south  on  the  east  line 
of  said  section,  156  rods,  to  the  place  of  beginning, —  con- 
taining 9f  acres,  more  or  less."    The  second  piece  is  de- 
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scribed  as  "  the  E.  i  of  the  S.  W.  fractional  i  of  the  N.  W. 
i  of  section  number  36,"  excepting  therefrom  the  following 
pieces  of  land:  "A  piece  of  land  commencing  at  the  S.  E. 
corner  of  the  S.  W.  J  of  the  N.  W.  J  of  said  section  35, 
thence  running  north  56  36-100  rods,  thence  west  24  rods, 
thence  south  56  36-100  rods,  thence  east  24  rods,  to  the  place 
of  beginning, —  containing  8  45-100  acres."  Also  excepting 
a  piece  of  land  described  as  "  commencing  at  the  N.  W.  cor- 
ner of  the  S.  W.  i  of  the  N.  W.  i  of  said  section  35 ;  thence 
south,  on  section  line,  16  rods;  thence  east  49  rods;  thence 
south,  10  degrees  east,  8  rods;  thence  east  29  83-100  rods, 
to  the  east  line  of  the  said  forty-acre  lot;  thence  north 
23  64-100  rods  to  the  N.  E.  comer  of  said  lot;  thence  west 
80  rods,  to  the  place  of  beginning, —  containing  9  62-100 
acres,  more  or  less."  The  third  piece  is  described  as  "  the 
N.  i  of  the  S.  W.  i  of  section  35,  excepting  therefrom  the 
following  pieces  of  land,  to  wit:  Commencing  at  the  center 
of  said  section  35;  thence  east  20  rods  to  the  center  line  of 
the  Milwaukee  &  Janesville  Territorial  road;  thence  south, 
38^  degrees  west,  along  the  center  line  of  said  road,  96 
rods;  thence  north,  44  degrees  west,  92  rods;  thence  north 
10  rods,  to  the  quarter-section  line;  thence  east  on  said 
quarter -section  line  104  rods,  to  the  place  of  beginning, — 
containing  30  acres,  more  or  less."  Also  excepting  "  all 
that  part  of  the  N.  i  of  the  S.  W.  i  of  said  section  35, 
bounded  on  the  east  line  by  the  east  line  of  said  quarter- 
S3ction,  on  the  south  by  the  south  line  of  said  quarter-sec- 
tion, on  the  west  by  the  one-eighth  section  line,  and  on  the 
N.  W.  by  the  Mukwonago  &  Janesville  road,  containing 
about  45  acres,  more  or  less." 

The  defendant,  Balph  H.  Stoclcman^  is  not  the  Ralph 
Stockman  named  in  the  will,  but  the  son  of  said  Charles 
Stockman,  and  claims  title  to  said  lands  solely  by  virtue  of 
u  quitclaim  deed  dated,  signed,  witnessed,  acknowledged. 
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and  recorded  October  3,  1881.  The  description  in  that 
deed  as  to  any  of  the  lands  above  described,  it  is  said,  was 
held  void  for  uncertainty  by  the  trial  court,  and  that  court 
accordingly  directed  a  verdict  in  favor  of  the  plaintiff  for 
the  said  equal  undivided  one-half  of  the  lands  described. 
From  the  judgment  entered  thereon  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Carney  c6  Ryaiiy 
attorneys,  and  Winkler^  Flanders^  Smithy  BoUum  <6  VtUis, 
of  counsel,  and  oral  argument  by  C.  IT.  Van  AUtine.  They 
contended,  inter  alia,  that  there  was  no  evidence  on  the 
part  of  the  plaintiff,  except  as  contained  in  the  order  of  dis- 
tribution, that  the  will  of  John  M.  Stockman  was  ever 
proved  or  allowed  by  any  court;  and  unless  it  was  so  pmved 
and  allowed  as  required  by  law  it  is  ineffectual  to  vest  any 
title  whatever.  R.  S.  sec.  2294;  Bridge  v.  Ward,  35  Wis. 
687.  The  final  decree  speaks  of  a  will,  and  the  county  court 
gave  construction  to  one  part  of  a  will,  declaring  such  part 
void;  but  it  is  nowhere  shown  that  the  will  referred  to  on 
the  final  order  was  proved  and  allowed  in  the  county  court. 
The  best  evidence  of  that  fact  is  the  certificate  required  by 
law  to  be  annexed  to  the  will  by  the  county  judge.  See 
R.  S.  sees.  2296,  3793.  The  plaintiff  also  failed  to  prove  a 
valid  subsisting  judgment  upon  which  the  executions  were 
issued  and  by  virtue  of  which  the  sheriff  sold  and  conveyed 
the  lands.  The  sheriflTs  deed  is  presumptive  evidence  of 
only  the  facts  recited  there.  R.  S.  sec.  4154.  The  sheriff's 
deeds  in  this  case  do  not  recite  any  judgment. 

K  W.  Chafin,  for  the  respondent,  argued,  among  other 
things,  that  the  final  order  of  distribution,  by  its  own  terms, 
presupposes  the  will  referred  to  and  due  administration 
under  it,  of  which  administration  the  final  order  purports  to 
be  the  conclusion.  Under  sec.  4154,  R.  S.,  the  sheriff's  deed 
is  presumptive  evidence  that  it  passes  the  title  of  the  judg- 
ment debtor. 
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Cassodat,  J.  It  sufficiently  appears  from  the  judgment 
and  decree  of  the  county  court,  entered  January  13,  1883, 
that  John  M.  Stockman  and  his  widow  had  previously  died, 
and  that  the  will  above  mentioned  had  been  admitted  to 
probate.  It  is  claimed  that  the  several  sheriffs  deeds  were 
improperly  admitted  in  evidence  by  reason  of  their  not  being 
accompanied  by  the  several  judgment  rolls  in  which  the 
several  executions  were  issued  upon  which  the  sales  to  the 
plaintiff  were  made.  But  the  statute  required  such  deeds, 
as  well  as  the  records  thereof,  to  be  received  in  evidence, 
"  without  any  proof  whatever  of  the  previous  proceedings, 
as  presumptive  evidence  of  the  facts  therein  stated,  and  that 
the  title,,  estate,  or  interest  in  the  land  therein  described, 
which  such  conveyance  purports  to  convey,  of  every  person 
whom  it  purports  to  aflfect,  passed  to  and  vested  in  the  grantee 
therein  at  the  date  thereof,  or  at  such  previous  date  as  such 
conveyance  purports  to  fix  for  that  purpose."  Sec.  4154, 
E.  S.;  Uoffman  v.  Wheelock,  ^^  ^i  \s.  438.  Manifestly  the 
sheriff's  deeds  vf eve  prima  facie  evidence  that  all  the  title, 
estate,  and  interest  which  Charles  Stockman  had  in  the 
lands  at  the  date  fixed  in  the  deeds  for  that  purpose  passed 
to  and  vested  in  the  plaintiff  by  virtue  of  such  deeds.  The 
date  so  fixed  therein  is  March  13, 1882.  Besides,  the  attach- 
ment proceedings  were  put  in  evidence  by  the  defendant, 
and  it  appears  from  them  that  such  lands  were  attached  at 
the  date  last  mentioned  in  the  suits  in  which  the  executions 
were  issued. 

The  only  remaining  question  is  whether  such  title  to  any 
of  the  lands  in  question  had  previously  passed  from  Charles 
Stockman  to  this  defendant  by  virtue  of  the  quitclaim  deed 
of  October  3,  1881,  or  whether  that  deed  as  to  those  lands 
was  void  for  uncertainty.  The  first  piece  above  mentioned, 
of  9f  acres,  is  described  in  the  sheriffs  deed  as  being  in  the 
"  S.  E.  quarter  of  section  34."  The  only  description  in  the 
quitclaim  deed  of  any  land  in  that  quarter-section  is  "  the 
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southeast  corner  of  the  southeast  quarter  of  section  34." 
Manifestly  that  describes  nothing.  Counsel  speak  of  a 
practical  construction  by  previous  location  in  fact,  as  in 
Messer  v.  Oestreich^  52  Wis.  690 ;  but  there  can  be  no  such 
construction  where  there  is  nothing  to  locate  except  a  cor- 
ner without  dimensions.  The  second  piece  described  in  the 
statement  of  facts  is  "  the  E.  ^  of  the  S.  W.  fractional  }  of 
the  N.  W.  J  of  section  35,"  excepting  therefrom  one  piece 
described,  of  8  45-100  acres,  and  another  piece,  including 
other  lands,  of  9  62-100  acres.  The  only  land  in  that  quar- 
ter-section described  in  the  quitclaim  deed  is  ''  the  W.  ^  of 
the  S.  W.  J  of  the  N.  W.  J  of  section  35,"  which  of  course 
does  not  include  any  of  the  lands  thus  conve3'ed  by  such 
second  description.  The  third  piece  described  in  the  state- 
ment of  facts  is  the  "  N.  i  of  the  S.  W.  \  of  section  35,"  ex- 
cepting therefrom  one  piece,  including  other  lands,  of  30 
acres,  and  another  piece,  made  up  mostly^  of  other  lands,  of 
45  acres.  The  only  lands  in  that  quarter-section  described 
in  the  quitclaim  deed  are  "  the  S.  i  of  the  S.  W.  J,"  and  the 
"  S.  yf ,  fractional  part  of  the  N.  i  of  the  S.  W.  J  of  section 
85."  Of  course,  the  first  of  these  two  descriptions  does  not 
include  any  of  the  land  thus  conveyed  by  such  third  de- 
scription, as  it  is  on  the  other  half  of  the  quarter-section. 
While  the  words,  "the  soxitYiwe^i  fractional  part  of  the 
north  half  of  southwest  quarter  ...  of  section  35," 
ostenblsiy  relate  to  the  north  half  of  that  quarter-section, 
yet  the  attempt  to  convey  a  "fractional  part"  thereof, 
without  any  dimension,  quantity,  or  location,  is  too  indefi- 
nite, standing  alone,  to  attach  to  any  particular  piece  of 
land^  and  is  therefore  void  for  uncertainty.  We  find  no 
evidence  of  any  fact  or  circumstance  in  the  case  to  aid  such 
attempted  description.  It  follows  that  the  verdict  was 
properly  directed  for  the  plaintiff. 

By  the  Court — The  judgment  of  the  circuit  court  is 
affirmed. 
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Babney,  Eespondent,  vs.  The  City  op  Hartford,  Appel- 
lant. 

November  14  —  December  4,  1888, 

Pleading,  flj  Irijury  from  defective  sidewalk:  Description  of  de- 
fect. ($,  SJ  Motion  to  make  definite  and  certain :  Bill  of  particu- 
lars: Appeal, 

1.  In  an  action  for  injuries  sustained  by  reason  of  a  defective  side- 
walk, a  general  allegation  that  the  walk  was  defective  or  out  of 
repair  at  the  place  named,  or  at  most  briefly  stating  in  what  the 
defect  consisted,  is  sufficient  without  describing  the  defect  in  de- 
tail. 

2i  A  complaint  may  be  sufficiently  definite  and  certain  as  to  the  nat- 
ure and  amount  of  damages  without  stating  all  that  the  defend- 
ant would  be  entitled  to  have  stated  in  a  bill  of  pai*ticulars. 

8.  The  real  object  of  a  motion  was  to  have  a  complaint  made  more 
definite  and  certain,  but  it  also  asked  that  the  plaintiff  be  required 
to  furnish  a  bill  of  particulars  as  to  his  loss.  It  being  held  that 
the  complaint  was  sufficiently  definite  and  certain,  an  order  de- 
nying the  motion  is  affirmed  without  prejudice  to  the  right  to  ask 
for  a  bill  of  particulars. 

APPEAL  from  the  Circuit  Court  for  Washington  County. 

Action  to  recover  damages  for  injuries  alleged  to  have 
been  sustained  by  reason  of  a  defective  sidewalk  in  one  of 
the  public  streets  of  the  defendant  city. 

The  complaint  alleges  (folios  C-9  of  the  printed  case) 
that  the  sidewalk  at  a  certain  place  was  out  of  repair  and 
defective  in  this,  to  wit:  "  That  said  sidewalk,  at  and  about 
the  place  above  specified,  consisted  of  several  wooden  planks 
or  boards  which  were  laid  lengthwise  east  and  west,  and  ad- 
joining boards  laid  north  and  south ;  that  said  boards  or 
planks  running  east  and  west  were  laid  upon  wooden 
sleepers  or  stringers,  one  at  each  end  thereof,  and  one  near 
the  middle  thereof;  that  the  inside  board  or  plank,  the 
board  there  nearest  the  fence  along  said  walk  on  the  south 
side  thereof,  was  not  nailed  or  fastened  to  any  of  said 
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Stringers,  except  insecurely  at  the  middle  of  said  board, 
but  was  loose  at  the  ends;  that  said  board  or  plank  was  so 
short  that  it  did  not  rest,  as  to  its  ends,  upon  the  stringers 
or  sleepers,  and  was  in  nowise  fastened  at  the  ends,  and 
that  said  board  was  several  inches  from  the  ground ;  that 
when  one  of  the  ends  of  said  board  was  stepped  upon  the 
other  end  was  lifted  up  several  inches  fr6m  the  adjoining 
boards  and  from  those  running  at  right  angles  thereto  on 
the  east  end  thereof,  leaving  a  dangerous  space  and  trap  in 
said  walk ;  that  said  board  was  also  warped,  and  said  ends 
thereof  were  somewhat  above  the  level  of  the  adjoining 
boards;  that  said  board  was  easily  displaced;  that  the  said 
stringers  or  sleepers  laid  to  support  said  board  were  old, 
rotten,  unsubstantial,  andMusufficient,  and  would  not  bold 
nails  or  spikes,  and  that  said  board  was  decayed  at  its 
ends, —  which  defects  and  insuflBciencies  were  of  such  a 
degree  that  said  sidewalk  at  said  place  was  unfit,  unsafe, 
and  dangerous  to  travel  and  step  upon  by  persons  using 
due  care." 

The  complaint  further  alleges  that  the  plaintiflf,  while 
walking  along  the  sidewalk  at  the  place  in  question,  with- 
out knowledge  of  the  danger  and  without  negligence  on  his 
part,  "  was  caught  by  his  right  foot  and  ankle,  and  was 
tripped  by  said  board  at  said  defective  part  of  said  walk, 
to  wit,  the  east  end  of  said  particular  plank  or  board,  while 
said  board  and  portion  of  said  walk  were  in  such  condition, 
and  while  the  end  of  said  board  was  raised  and  sprung  from 
the  adjoining  boards  unbeknown  to  the  plaintiflf,  and  was 
thereby  thrown  and  his  said  foot  and  ankle  and  leg  were 
severely  wrenched  and  bruised,  and  his  said  ankle  severely 
sprained,"  etc. 

The  complaint  further  alleges  that  by  reason  of  said  fall 
and  injuries  the  plaintiff  was  made  dangerously  sick,  sore, 
lamed,  and  crippled,  and  was  confined  to  his  bed  for  sev- 
eral months,  being  deprived  entirely  of  the  use  of  his  right 
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leg,  and  suflFering  great  pain,  and  that  he  is  still  unable  to 
walk  except  with  the  aid  of  crutches,  and  will  for  a  long 
time  be  so  unable;  that  he  was  compelled  to  and  did  incur 
a  large  expense  in  attempting  to  be  cured  of  said  injuries, 
and  still  will  be  subjected  to  expense  in  properly  treating 
the  same ;  that  at  the  time  of  the  accident  he  was  enjoying 
a  large,  lucrative,  and  profitable  business  as  a  dentist;  that 
by  reason  of  said  fall  and  injuries  he  was  for  more  than 
three  months  entirely  unable  to  be  at  his  plac^  of  business 
or  give  it  any  attention  whatever,  and  he  is  now,  and  will 
be  for  a  long  time,  unable  to  attend  properly  to  his  usual 
and  necessary  business,  and  that  he  has  sustained,  and  will 
continue  to  sustain,  great  pecuniary  loss  thereby ;  that  he 
has  been  obliged  at  great  expense  to  hire  help  to  aid  him  in 
his  business,  so  that  the  same  would  not  be  totally  de> 
stroyed,  and  that  he  will  still  be  obliged  to  hire  such  help 
for  a  long  time  to  come.  It  is  further  alleged  that  the 
plaintiff's  ankle  joint  has  been  permanently  injured. 

The  defendant  obtained  an  order  that  the  plaintiff  show 
cause  why  the  complaint  **  should  not  be  made  more  def- 
inite and  certain  by  stating  particularly  the  amount  paid 
out  and  expended  by  said  plaintiff  in  attempting  to  be  cured 
of  his  injuries,  and  by  stating  for  what  particular  thing, 
service,  or  object  the  said  expense  was  incurred,  and  by 
also  stating  particularly  the  amounts  and  elements  of  his 
alleged  pecuniary  loss  to  his  business,  and  by  also  stating 
the  amount  actually  paid  out  by  him  for  help  to  aid  him  in 
his  said  business,  and  the  nature  and  kind  of  said  help,  and 
to  whom  the  same  was  paid;  and  why  he  should  not  be  re- 
quired to  furnish  the  defendant  a  bill  of  particulars  thereof; 
and  why  said  complaint  should  not  also  be  made  definite  as 
to  the  particular  condition  of  said  walk  which  caused  the 
alleged  injury,  and  how  and  in  what  manner  the  alleged 
defect  caused  said  injury." 

Upon  the  hearing  of  the  order  to  show  cause  the  court 
Vol.  78—7 
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denied  the  motion,  and  from  the  order  entered  accordingly 
the  defendant  appealed. 

H.  TT.  Sawyer y  for  the  appellant. 

H.  K,  Butterfidd^  for  the  respondent. 

Cole,  C.  J.  The  complaint  in  this  case,  as  a  pleading, 
may  be  obnoxious  to  the  objection  of  being  unnecessarily 
prolix,  but  there  is  surely  no  ground  for  saying  that  it  is 
not  definite  and  certain  in  describing  the  defect  in  the  walk 
which  caused  the  injury.  In  folios  6,  7,  8,  and  9  of  the 
complaint  the  condition  of  the  sidewalk  is  minutely  de- 
scribed, and  it  is  stated  in  what  the  defect  or  insuflBciency 
consisted.  It  was  unnecessary  to  go  into  so  much  detail  in 
describing  the  defect.  A  general  allegation  that  the  walk 
was  defective  and  out  of  repair  at  the  place  named,  or  at 
most  stating  briefly  in  what  the  defect  consisted,  would 
have  been  sufficient.  A  party  is  not  required  to  set  forth 
the  evidence  in  his  pleading,  but  to  give  a  concise  statement 
of  the  facts  which  constitute  the  cause  of  action,  without 
unnecessary  repetition.  This  is  the  requirement  of  the 
statute.  Sec.  2646,  R.  S.  The  act  of  negligence  complained 
of  was,  of  course,  the  failure  of  the  defendant  city  to  keep 
the  sidewalk  in  a  reasonably  safe  and  proper  condition  for 
persons  walking  over  it.  It  is  certainly  true  that  the  de- 
fendant was  entitled  to  be  informed  as  to  what  negligence 
it  was  claimed  produced  the  injury,  and  it  was  so  informed 
with  great  particularity.  It  is  not  necessary  to  quote  the 
allegations  of  the  complaint  which  describe  the  condition 
of  the  walk  and  its  defects.  An  examination  of  them  will 
suffice  to  show  that  they  are  sufficiently  definite  and  certain 
in  that  regard. 

But  it  is  said  the  complaint  is  uncertain  as  to  the  nature 
or  amount  of  damages,  or  pecuniary  loss  in  his  business, 
which  the  plaintiff  sustained  by  his  injury;  but  upon  that 
point  the  complaint  is  not  open  to  any  objection.    The 
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defendant  might  have  obtained  a  bill  ot  particulars  ai 
these  items  of  damages,  or  mignt  have  examined  the  pla 
iff  about  them,  if  it  had  desired  to  do  so.  It  is  true,  in 
rule  to  show  cause  it  is  asked,  among  other  things,  that 
plaintiff  show  cause  why  be  should  not  furnish  a  bil 
particulars  as  to  his  loss;  yet  this  seems  to  nave  been  a  \ 
subordinate  part  of  the  relief  demanded  by  the  rule, 
real  object  of  the  rule  seems  to  have  been  to  have  the  c 
plaint  made  more  definite  and  certain  as  to  the  defects 
condition  of  the  sidewalk,  and  that  it  should  state  i 
more  particularity  the  amount  paid  out  and  expended 
the  plaintiff  in  attempting  to  be  cured  of  his  injuries, 
the  service  or  object  for  which  such  expense  was  mcuri 
also  in  stating  the  items  of  his  pecuniary  loss.  As  we  1: 
said,  we  think  the  complaint  was  sufficiently  definite 
certain  upon  all  these  points;  but,  had  the  defendant  sin 
asked  for  a  bill  of  particulars,  the  court  would  doubl 
have  ordered  the  plaintiff  to  furnisn  it.  Under  the  circ 
stances,  we  think  the  rule  to  show  cause  was  properly 
charged. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirr 
without  prejudice  to  the  defendant's  right  to  ask  for  a 
of  particulars  if  it  is  deemed  necessary  for  the  defe 
The  cause  is  remanded  to  the  circuit  court  for  further 
ceedings  according  to  law. 
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Campbbll,  Respondent,  vs.  The  American  Fire  Insurance 
Company  of  Philadelphia,  Appellant. 

November  U  —  December  4,  188S. 

Insurance  against  fire:  Oral  contract  to  insure:  Neglect  of  agent  to 
write  policy:  Proofs  of  loss.  Failure  to  disclose  facts  affecting 
risk. 

1.  The  agent  of  an  insurance  company  agreed  oraUy  with  the  plaintiff 

to  write  a  policy  insuring  certain  property  to  the  amount  of  $500, 
for  six  months  from  a  certain  time,  for  an  agreed  premium,  but 
said  that  the  company  might  be  unwilling  to  carry  the  risk  after 
he  had  reported  it.  He  did  not  write  any  policy  or  report  the  risk 
to  the  company.  Held,  that,  although  the  premium  was  not  in 
fact  paid,  there  was  a  valid  contract  to  insure,  upon  which,  in  case 
of  a  loss  during  the  six  months,  the  plaintiff  might  recover  from 
the  company  the  value  of  the  property  destroyed  not  exceeding  the 
$500. 

2.  The  plaintiff  naving  given  the  company  notice  of  the  loss,  it  is  no 

defense  to  the  action  that  he  did  not  make  proofs  of  loss  in  the 
manner  which  the  policy,  had  one  been  issued  according  to  the 
agreement,  would  have  required,  especially  where  the  defendant 
has  denied  all  liability  on  the  ground  that  it  never  insured  or 
agreed  to  insure  the  property. 
8.  The  agent  not  having  questioned  the  plaintiff  as  to  what  the  build- 
ing contained  besides  the  property  to  be  insured,  it  is  no  defense 
that  it  contained  other  property  which  increased  the  risk,  unless 
the  plaintiff  fraudulently  concealed  that  fact 

APPEAL  from  the  Circuit  Court  for  Hock  County. 

Action  upon  a  contract  for  insurance  against  fire.  The 
facts  are  stated  in  the  opinion.  At  the  close  of  the  testi- 
mony the  trial  court  directea  the  jury  to  find  a  verdict  for 
the  plaintiff.  From  the  judgment  entered  on  the  verdict 
so  found  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Winans  tfi  Ilyzer^ 
attorneys,  and  M,  li.  Beachy  of  counsel,  and  oral  argument 
by  E.  M,  Ilyzer  and  Jf.  //.  Beach.  They  contended,  inter 
alia,  that  there  was  no  valid  agreement  to  insure,  no  con- 
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tract  in  proBsenti.  It  was  expressly  stated  by  Mr.  Sprague, 
the  agent,  that  he  could  not  make  such  a  contract,  and  that 
he  did  not  know  whether  or  not  the  company  would  make 
it.  No  premium  for  the  insurance  was  paid  at  the  time, 
and  no  time  was  fixed  for  its  payment,  and  no  agreement 
was  made  about  its  payment,  the  amount  only  being  men- 
tioned. See  Taylor  v.  Phcenix  Ins.  Co.  47  Wis.  365.  A 
right  of  action  might  exist  against  the  agent  for  negligence; 
but  it  cannot  be  said  that  there  was  a  contract  of  insurance 
between  plaintiff  and  defendant  simply  and  solely  because 
"the  agent  neglected  to  report  an  application,  when  he  had 
not  even  pretended  to  make  a  contract  and  had  expressly 
told  the  plaintiff  that  he  could  not  and  did  not  make  such 
a  contract.  Fleming  v.  Hartford  F.  Ins.  Co.  42  Wis.  616- 
621.  This  action  is  prematurely  brought.  If  the  parol 
agreement  to  insure  is  valid,  the  pohcy  would  be  the  con- 
summation of  it,  and  its  conditions,  provisions,  and  require- 
ments must  be  complied  with  strictly  to  enable  the  assured 
to  recover.  The  claim  is  not  payable  under  the  terms  of 
the  policy  until  sixty  days  after  satisfactory  proofs  of  loss 
are  received  by  the  company. 

For  the  respondent  there  was  a  brief  by  Fethera^  Jeffrie 
dk  Fifieldy  and  oral  argument  by  M.  0.  Jeffrie. 

Taylor,  J.  The  respondent  brought  this  action  against 
the  appellant  to  recover  the  value  of  a  quantity  of  hay 
owne<i  by  him,  and  which  had  been  destroyed  by  fire  on 
the  18th  day  of  July,  1887.  The  facts  stated  in  the  com- 
plaint, and  established  by  the  evidence  on  the  trial  of  the 
action,  and  upon  which  the  respondent  claims  the  right  to 
recover  of  the  appellant  the  value  of  the  hay  so  destroyed, 
are  substantially  as  follows:  The  respondent  alleges  in  his 
complaint  that  one  Burr  Sprague  was  an  agent  of  said  in- 
surance company,  residing  at  the  village  of  Brodhead  in 
this  state,  and  was  duly  authorized  by  said  company  to 
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make  contracts  of  insurance  against  loss  by  fire  on  behalf 
of  said  company,  and  issue  the  policies  of  said  compan}'^ 
therefor.  The  complaint  then  contains  the  following  alle- 
gations: "That  on  and  prior  to  the  2d  day  of  July,  A.  D. 
18S7,  this  plaintiff  was  the  owner  of  and  in  possession  of 
a  large  quantity  of  baled  hay,  of  the  value  of  about  $1,200, 
which  said  hay  was  situated,  located,  and  stored  upoq  lands 
within  the  village  of  Brodhead,  Green  county,  Wisconsin, 
in  a  tobacco  shed  owned  by  one  J.  B.  Kirkpatrick  and  in 
possession  of  Jacob  Bush,  situated  in  block  206  in  said  vil- 
lage of  Brodhead.  That  said  hay  was  owned  by  and  in 
possession  of  the  plaintiff  herein.  That  said  hay  was  on 
the  2d  day  of  July,  1887,  and  on  the  18th  day  of  July, 
1887,  and  just  before  and  at  the  time  of  the  fire  herein- 
after mentioned,  of  the  value  of  about  $1,200;  that  on 
the  2d  day  of  July,  1887,  this  plaintiff  made  an  agreement 
with  the  above-named  defendant,  through  its  agent,  the 
said  Burr  Sprague,  for  the  insurance  of  said  hay  by  said 
defendant  against  loss  or  damage  by  fire  to  an  amount 
not  exceeding  $500,  for  the  sura  of  $3  premium,  said  in- 
surance to  run  for  a  period  of  six  months  from  the  4th 
day  of  July,  A.  D.  1887,  at  twelve  o'clock  noon,  to  the  4th 
day  of  January,  A.  D.  1888,  at  twelve  o'clock  noon,  upon 
the  hay  above  described;  that  this  plaintiff,  in  considera- 
tion of  said  insurance,  agreed  to  and  did  pay  the  said  de- 
fendant $3  premium  on  such  insurance;  that  on  the  2d  da3' 
of  Jul}''  the  said  defendant,  by  its  agent.  Burr  Sprague, 
agreed  to  and  with  this  plaintiff  that  the  said  defendant 
would  write  a  polic}'  of  insurance  on  said  hay  so  as  to  pro- 
tect said  plaintiff  from  loss  or  damage  thereon  to  an 
amount  not  exceeding  $500,  which  said  insurance  and  pol- 
icy was  to  take  effect  and  be  in  force  for  six  months  from 
on  and  after  the  4th  day  of  July,  A.  D.  1887,  at  twelve 
o'clock  noon;  that  the  policy  so  agreed  to  be  written  was 
never  delivered  to  this   plaintiff,  and  this   plaintiff  is  in- 
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formed  and  believes  that^the  same  was  never  written  by  the 
said  defendant  or  its  agent;  that  on  or  about  the  19th  day 
of  July  this  plaintiff  demanded  of  the  said  defendant  and 
its  said  agent  said  policy  so  agreed  to  be  written ;  that  he 
was  then  informed  by  said  Burr  Sprague  that  no  policy  had 
been  written;  that  on  the  18th  day  of  July,  A. D.  1887,  the 
said  hay  was  totally  destroyed  by  fire  and  rendered  value- 
less." The  complaint  further  alleges  that  the  plaintiff  had 
procured  no  other  insurance  upon  said  hay  previous  to  its 
destruction  by  fire  as  stated ;  that  he  notified  the  appellant 
company  of  the  destruction  of  said  hay  by  fire,  and  de- 
manded pay  for  the  value  of  said  hay  so  destroyed,  not  ex- 
ceeding $500,  and  that  the  appellant  refused  to  pay  for  the 
same  or  any  part  thereof. 

The  answer  denies  that  the  agent,  Burr  Sprague,  had  au- 
thority to  make  the  contract  of  insurance  set  forth  in  the 
complaint;  denies  having  knowledge  suflBcient  even  to  form 
a  belief  as  to  whether  the  plaintiff  was  the  owner  of  the 
hay  described  in  the  complaint,  or  as  to  whether  such  hay 
was  destroyed  by  fire  as  alleged  in  the  complaint,  and  re- 
quires plaintiff  to  make  pro9fs  of  said  facts;  denies  making 
any  agreement  to  insure  said  hay  for  any  sum  or  for  any 
length  of  time,  for  the  premium  of  $3  or  any  other  premium ; 
denies  that  plaintiff  agreed  to  pay  said  $3  or  any  other  sum 
for  such  insurance;  denies  that  any  policy  was  written  or 
agreed  to  be  written  on  said  hay  as  alleged  by  the  plaintiff. 
The  answer  then  admits  the  receiving  of  a  notice  of  the 
loss,  but  claims  that  the  same  was  not  a  sufficient  notice. 
The  answer  then  sets  up  the  form  of  the  policy  the  com- 
pany would  have  issued  if  one  had  been  issued  in  con- 
formity to  the  claim  made  by  the  plaintiff,  and  sets  up  that 
by  the  terms  of  such  policy  no  action  could  be  maintained 
against  the  company  for  any  loss  thereunder  until  sixty 
days  after  proofs  of  loss  had  been  given  to  the  company  as 
required  by  said  policy;  and  alleges  that  this  suit  is  pre- 
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maturely  brought.  The  answer  also  sets  out  at  length  the 
conditions  of  their  policies  in  regard  to  proofs  of  loss,  and 
alleges  that  the  plaintiff  has  failed  to  make  proofs  of  loss 
as  required  by  such  policies,  and  for  that  reason  cannot  re- 
cover in  this  action.  The  answer  also  sets  up  other  condi- 
tions of  the  policies  of  said  company  in  regard  to  surveys 
and  representations  and  statements  made  by  the  insured  in 
regard  to  the  insured  property,  and  alleges  that  the  plaint- 
iff, in  violation  of  the  said  terms  and  conditions,  concealed 
from  the  defendant  company  and  its  agent  certain  facts  as 
to  what  other  property  there  was  in  the  building  in  which 
the  hay  was  situated  at  the  time  he  applied  for  insurance 
thereon  as  stated  in  his  complaint;  and  alleges  that  the 
other  property  in  said  building  greatly  increased  the  risk 
and  danger  from  lire;  and  alleges  that  by  reason  of  this 
concealment  the  contract  for  insurance  alleged  to  have  been 
made  with  the  agent  of  the  company,  if  so  made  in  fact, 
was  rendered  null  and  void. 

On  the  trial,  it  was  clearly  established  by  the  evidence 
of  Burr  Sprague  that  he  was  the  agent  of  the  defendant, 
and  had  full  authority  to  take  risks  against  fire  for  said 
company,  and  issue  their  policies  covering  such  risks.  And 
no  contention  is  made  on  the  hearing  of  this  appeal  that 
such  agent  could  not  have  bound  the  company  by  issuing  a. 
policy  of  insurance  upon  the  hay  in  question. 

The  evidence  in  regard  to  the  contract  of  insurance  is 
the  evidence  of  the  plaintiff  and  of  said  agent  Sprague. 
The  plaintiff  testified  as  follows:  "I  saw  Mr.  Sprague 
about  that  hay  on  the  2d  day  of  July,  1887,  about  5  o'clock 
P.  M.  He  was  sitting  on  a  dry-goods  box  in  front  of 
Terry's  store.  I  had  a  conversation  with  him  about  that 
hay.  I  said  *  Sprague,  I  have  got  a  little  baled  hay  that 
I  want  to  get  insured.'  He  says,  '  Where  is  your  hay  t ' 
I  told  him  it  was  in  Jake  Bush's  tobacco  shed.  He  said, 
^ How  far  is  that  shed  from  his  house?'    I  told  him  the 
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sbed  was  in  the  northeast  corner  of  the  block,  and  his 
house  was  in  the  northwest  corner, —  just  across,  opposite. 
He  saj's,  'How  much  have  you  got,  and  how  much  insur- 
ance do  you  want  on  it?'  I  said  $500.  He  said,  *I  can 
write  you  in  the  American  Fire  Insurance  Company^  the 
same  that  your  ice-house  was  insured  in ; '  or  he  first  asked, 
'  How  long  do  you  want  it? '  I  told  him  two  or  three  months, 
and  ho  says,  '  You  better  have  it  for  six  months.  It  will 
cost  you  no  more  for  six  months  than  it  will  for  two  or 
three  months.'  '  Well,'  says  I,  '  all  right.'  Says  he,  '  I  will 
write  you  the  risk  for  $3.'  He  says.  'Keally,  the  rates 
would  be  only  $2.50,  but  I  cannot  write  a  policy  for  less 
than  S3.' .  I  says,  'That  is  all  right;  that  was  cheaper  than 
I  expected  to  get  it.'  I  told  him  I  was  fearful  about  the 
4th  of  July.  It  was  so  dry  that  it  might  get  on  fire.  '  Oh,' 
said  he,  'I  will  have  the  policy  take  effect  on  the  4th  day 
of  July  at  noon.' "    The  3d  of  July  was  on  Sunday. 

Sprague's  testimony  on  the  same  subject  is  as  follows: 
"  On  July  2,  1887,  Mr,  Campbell  told  me  he  wished  some 
insurance  on  some  hay  he  had, —  an  amount  of  hay  on 
which  he  wished  insurance.'  I  asked  him  as  to  the  condi- 
tion of  the  hay,  whether  it  was  loose  hay  or  baled  hay, 
and  he  said  it  was  all  baled  hay.  I  asked  him  where  it 
was.  He  said  it  was  in  the  Bush  barn,  on  what  is  known 
as  the  *Bush  block;'  and  I  asked  him  how  much  he  had 
there,  and  he  said  $800  or  $1,000  worth,  somewhere  along 
there.  I  asked  him  how  much  insurance  he  wanted.  He 
said  he  wanted  $500  insurance.  I  asked  him  if  he  pressed 
hay  there  in  the  barn.  He  said,  '  No ; '  he  pressed  it  away 
from  there,  and  stored  it  there.  I  asked  him  if  there  was 
any  loose  hay  in  the  barn  —  unpressed  hay.  He  said,  '  No.' 
I  then  asked  him  if  he  knew  the  distance  between  that  barn 
and  the  house,  and  particularly  whether  it  was  more  than 
100  feet.  I  said  to  Mr.  Camphell  that  insurance  companies 
did  not  like  to  take  insurance  on  barns  or  property  in  barns, 


Digitized  by  VjOOQIC 


106  SUPKEME  COUET  OF  WISCONSIN, 

Campbell  vs.  The  American  Fire  Ins.  Qo.  of  Philadelphia. 

except  private  barns  in  oonnection  with  dwellings,  and  I 
did  not  known  whether  the  company  would  carry  it, —  the 
company  that  I  had.  He  asked  me  the  rate,  and  I  asked 
him  how  long  he  wanted  to  insure.  He  said  six  months. 
I  told  him  that  the  rate  for  a  private  bam  in  connection 
with  a  dwelling  was  the  same  as  a  dwelling,— one  per 
cent,  for  three  years,  or  one  half  per  cent,  for  one  year; 
that  this  was  worth  more,  and  I  would  fix  the  rate  at  one 
half  per  cent,  for  half  a  year,  or  $2.50  for  $500;  and  then  I 
added  that  companies  did  not  like  to  have  a  policy  written 
for  less  than  $3,  and  I  would  have  to  charge  him  $3  any 
way.  He  asked  me  if  I  would  write  it  for  that.  /  said  1 
wotild^  but  I  doubted  whether  the  company  would  carry  it, 
hut  I  would  write  it  and  report  it;  and  the  company  was 
also  named.  I  recollect  that  I  said  to  him  that  perhaps 
the  American  of  Philadelphia,  having  his  other  risks,  he 
being  a  patron  of  the  company,  might  carry  it  for  him. 
My  recollection  is  that  I  said  to  him  it  was  a  kind  of  risk 
not  desirable,  and  I  did  not  know  whether  the  company 
would  carry  it  after  it  was  written  and  rejnrrted.  He  had 
insurance  in  the  same  company  at  the  time.  I  did  not 
write  any  policy,  or  make  any  entries  of  this  in  my  register. 
I  didn't  report  it  to  the  company  till  after  the  fire.  .  .  . 
This  conversation  was  on  Saturday  after  the  usual  business 
hours, —  after  I  had  closed  my  office." 

This  is  all  the  evidence  given  on  either  side  in  regard  to 
the  contract,  and  it  appears  to  us  to  be  conclusive  upon  the 
question  whether  a  contract  to  insure  was  made.  The 
plaintiflf  testifies  that  there  was  an  agreement  to  write  the 
policy  for  $500  for  six  months,  to  take  effect  from  12 
o'clock  noon  on  the  4th  day  of  July,  for  a  premium  to  be 
paid  by  him  of  $3.  The  agent  of  the  defendant  testifies  to 
the  same  thing,  except  he  does  not  say  when  it  was  to  take 
effect;  but  he  does  say  that  he  agreed  to  write  the  policy 
for  six  months  for  the  agreed  premium  of  $3,  but  is  silent 
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as  to  when  it  was  to  take  effect;  so  that  the  only  evidence 
on  that  point  is  the  uncontradicted  evidence  of  the  plaintiff 
that  it  was  to  take  effect  at  noon  of  July  4,  1887.  The 
proof  that  the  hay  to  be  insured  was  destroyed  by  fire 
on  the  18th  of  July,  1887,  is  not  questioned,  nor  is  there 
any  question  made  as  to  the  value  of  the  hay  destroyed. 
Neither  is  there  any  dispute  but  that  the  plaintiff  demanded 
the  policy  after  the  fire,  and  the  defendant  refused  to  de- 
liver it;  nor  that  he  notified  the  company  of  his  loss  and 
demanded  payment  before  he  commenced  this  action.  The 
contention  of  the  counsel  for  the  appellant,  that  the  evi- 
dence of  the  agent  of  the  company  contradicts  the  evidence 
of  the  plaintiff  in  any  material  point,  is  not  sustained  by  the 
record.  He  admits  that  he  agreed  to  issue  the  policy,  but 
claims  that  he  suggested  to  the  plaintiff  that  the  company 
might  be  unwilling  to  carry  the  risk  after  he  reported  it  to 
the  company.  He  never  did  report  it  to  the  company, 
and  the  company  did  not  refuse  to  carry  the  risk  before  the 
loss  occurred. 

Under  this  evidence  it  is  clear  that  if  the  agent  had  issued 
the  policy  as  he  admits  he  agreed  to,  the  company  would 
have  been  bound  by  it  until  it  gave  notice  that  it  elected 
to  cancel  the  same,  and  if  no  notice  that  it  chose  to  cancel 
the  same  had  been  given  before  a  loss  it  would  be  too  late 
to  affect  the  liability  of  the  company  to  the  plaintiff.  All 
the  evidence  on  the  subject  of  the  contract  being  before 
the  court,  and  there  being  no  material  contradiction  as  to 
what  the  facts  were,  it  seems  to  us  that  the  learned  circuit 
judge  was  correct  in  directing  a  verdict  for  the  plaintiff 
upon  that  question.  That  the  evidence  established  a  con- 
tract to  insure  as  claimed  by  the  plaintiff,  although  the 
premium  was  not  paid,  is  settled  by  the  decision  of  this 
court  in  the  case  of  King  v,  Hekla  F.  Ins,  Co,  58  Wis.  508, 
and  the  case  at  bar  is  distinguished  from  the  case  of  Taylor 
V,  Phmnix  Ins,  Co.  47  Wis.  365,  exactly  as  the  case  in  58 
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Wis.  is  distinguished.  This  case  and  the  case  in  58  Wis. 
are  cases  where  the  plaintiff  bases  his  action  upon  the 
breach  of  a  contract  to  insure,  and  the  case  of  Taylor  v. 
Phoenix  Ins,  Co.  was  an  action  upon  a  policy  of  insurance, 
as  though  issued  and  in  force,  although  a  policy  had  not  in 
fact  been  issued. 

That  a  person  may  maintain  an  action  to  recover  dam- 
ages for  the  breach  of  a  contract  to  insure,  is  well  estab- 
lished by  the  authorities,  and  the  damages  in  such  a  case  is 
the  sum  which  the  policy  was  to  insure,  if  the  property  to 
be  insured,  and  which  was  destroyed  by  fire  during  the  time 
of  the  life  of  the  policy  as  it  was  agreed  to  be  issued,  was 
of  the  value  to  be  insured  by  the  policy.  Upon  this  ques- 
tion there  is  no  dispute.  If  the  company  is  liable  at  all  it 
is  liable  for  the  $500.  What  was  said  by  this  court  in  the 
case  of  King  v.  Hekla  F.  Ins,  Co,^  supra^  is  strictly  applica- 
ble to  the  facts  in  this  case,  and  the  ruling  in  that  case  is 
supported  by  the  elementary  writers  upon  the  subject  of  in- 
surance, as  well  as  by  the  authorities.  King  v.  HeJcla  F, 
Ins,  Co,^  supra;  Northwestern  Iron  Co,  v,  JEtna  Ins,  Co, 
26  Wis.  78;  Scott  v.  Home  Ins,  Co,  53  Wis.  238;  Stro/m  v, 
Hartford  F,  Ins,  Co,  37  Wis.  625;  Mechler  v.  Phmnix  Ins, 
Co,  38  Wis.  665;  Fleming  v,  Hartford  F,  Ins,  Co,  42  Wis, 
616;  Rockwell  v,  Hartford  F,  Ins,  Co.  4  Abb.  Pr.  179;  Tay- 
lor V,  Phmnix  Ins,  Co,  47  Wis.  365 ;  Carpenter  v,  Mut,  S, 
Ins,  Co,  4  Sandf.  Ch.  408;  Perkins  v,  Washington  Ins,  Co, 
4  Cow.  645;  Kelly  v.  Commonwealth  Lis,  Co.  10  Bosw.  82; 
Lighthody  v,  North  American  Ins,  Co,  23  Wend.  18,  24; 
Ellis  V,  Albany  City  F,  Ins.  Co,  50  N.  T.  402,  405;  Com^ 
mercial  M,  M,  Ins.  Co.  v.  Union  M.  Ins,  Co,  19  How.  321; 
TrusUes  v,  Brooklyn  F.  Ins,  Co,  19  N.  Y.  305 ;  1  Wood  on 
Ins.  §  11,  and  cases  cited  in  note  7;  Bails  v,  St,  Joseph  F. 
&  M.  Ins.  Co.  73  Mo.  37!,  387. 

It  is  also  objected  by  the  learned  counsel  for  the  appel- 
lant that  there  was  no  valid  contract  to  insure,  because  the 
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premium  was  not  in  fact  paid.  This  objection  was  over- 
ruled by  this  court  in  King  v.  JSeUa  F.  Ins.  Co.^  mpra.  It 
is  very  clear  this  is  no  valid  objection  to  the  contract.  The 
evidence  shows  that  the  premium  was  agreed  upon,  and 
that  there  was  an  implied  promise  on  the  part  of  the  plaint- 
iff to  pay  the  same.  A  promise  to  pay  by  one  party  is 
always  held  to  be  a  suflBcient  consideration  to  sustain  a 
promise  to  do  some  act  by  the  other  party,  and,  as  was  said 
in  the  case  above  quoted,  in  order  to  relieve  itself  from  its 
promise  to  issue  the  policy,  it  should  have  issued  and  ten- 
dered it  and  demanded  the  premium,  or  it  should  have  noti- 
fied the  plaintiff  that  he  must  pay  the  premium  before  the 
policy  would  be  issued.  Nothing  of  the  kind  was  done  in 
this  case. 

The  offer  of  the  company  to  show  on  the  trial  that  the 
plaintiflF  did  not  disclose  the  fact  that  the  barn  contained 
some  other  property  than  the  hay  insured,  was  properly 
rejected  upon  two  grounds:  Firsts  it  is  not  alleged  in  the 
answer  that  there  was  a  fraudulent  concealment  of  the 
facts  sought  to  be  proved ;  and,  second^  the  fact  that  these 
things  were  in  the  barn  would  not  avoid  the  contract  to  in- 
sure, as  no  inquiry  was  made  by  the  agent  in  regard  to 
them  at  the  time  of  making  the  contract,  although  he  did 
question  the  plaintiff  in  regard  to  the  situation  of  the  barn. 
Not  having  questioned  the  plaintiff  as  to  what  the  barn 
contained,  he  cannot  now  claim  that  it  contained  other 
property  which  increased  the  hazard  of  insurance,  unless  he 
can  show  that  the  plaintiff  concealed  the  facts  fraudulently; 
and  there  is,  as  stated  above,  no  such  allegation  in  the 
answer.      See  Dunhar  v.  Phenix  Ins.  Co.  72  Wis.  492. 

The  objection  that  the  plaintiff  did  not  make  proofs  of 
loss  as  required  by  the  policies  issued  by  the  company,  and 
as  would  have  been  required  by  the  policy  had  one  been 
issued  according  to  the  agreement,  is  no  defense  to  the 
action  upon  the  contract  to  issue  a  policy  and  a  refusal  by 
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the  defendant.  This  point  was  expressly  decided  against 
the  contention  of  the  company  in  BaUe  v.  St  Joseph  F.  & 
M.  Ins.  Co,  73  Mo.  371.  In  that  case  the  court  say :  "  The 
company  cannot  be  allowed  to  say  to  the  plaintiffs:  '  If  we 
had  issued  you  a  policy  it  would  have  to  contain  a  certain 
condition,  and,  as  you  have  not  complied  with  that  con- 
dition, which  the  policy  we  would  have  issued  would  have 
contained,  therefore  you  cannot  recover.'  This  is  certainly 
a  most  remarkable  defense  to  interpose."  See,  also,  upon 
this  subject.  Eureka  Ins.  Co.  v.  Rohinsoriy  56  Pa.  St.  266, 
267.  The  defendant  company  had  notice  of  the  loss  sus- 
tained by  the  plaintiff,  and  although  the  notice  was  not 
given  in  the  particular  form  required  by  their  policies  it 
was  sufficient  to  entitle  the  plaintiff  to  maintain  his  action 
for  a  breach  of  the  contract  to  issue  a  policy. 

"We  think  no  further  proofs  of  loss  were  required  for  the 
further  reason  that  the  company  denied  all  liability  on  the 
ground  that  it  never  had  agreed  to  insure,  and  in  fact  never 
had  insured,  the  plaintiflTs  property  in  any  way.  This 
court,  as  well  as  all  other  courts,  hold  that  when  the  insurer 
denies  all  liability  for  the  loss  on  the  ground  that  there  has 
been  no  insurance,  or  that  the  policy,  if  one  has  been  issued, 
is  void  on  the  ground  of  fraud  or  otherwise,  then  the  com- 
pany cannot  insist  upon  a  strict  compliance  with  the  terms 
of  the  policy  as  to  the  manner  of  making  proofs  of  loss. 
See  King  v.  Eekla  F.  Ins.  Co.  58  Wis.  508;  McBride  v. 
Republic  F.  Ins.  Co.  30  Wis.  562,  568;  Parker  v.  Amazon 
Ins.  Co.  34  Wis.  363 ;  Harriman  v.  Queen  Ins.  Co.  49  Wis. 
71,  82. 

We  find  no  error  in  the  record. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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KiLLOPS,  Kespondent,.vs.  Stephens  and  others,  Appellants. 

November  16— December  4, 18S8. 

(1)  Payment:  Conflict  of  testimony:  Appeal,    f^J  Mortgages:  Fore- 
closure: Attorney's  fees:  Excessive  allowance:  Eemission. 

1.  The  testimony  of  the  parties  being  in  direct  conflict  as  to  whether  a 

certain  payment  was  made  upon  a  mortgage  debt,  and  there  being 
no  other  evidence  on  the  subject,  this  court  will  not  disturb  the 
finding  of  the  referee  and  trial  court  disallowing  such  payment 

2.  In  a  judgment  of  foreclosure  the  court  allowed  as  attorney's  fees  a 

sum  greater  than  that  stipulated  in  the  mortgage,  but  before  ap- 
peal the  plaintiff  remitted  the  excess,  giving  notice  thereof  to  the 
defendants.    Hdd,  that  the  error  was  cured. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 
The  case  is  stated  in  the  opinion. 

For  the  appellants  there  was  a  brief  by  Sumner  c&  TuUar^ 
and  oral  argument  by  D,  S.  Tullar. 
David  W.  S?nall,  for  the  respondent. 

Lyon,  J.  The  action  is  to  foreclose  a  mortgage  on  real 
estate,  executed  by  the  defendant  St€j>hen8  to  one  Cook, 
and  by  him  assigned  to  the  plaintiff.  The  case  was  here 
on  a  former  appeal  from  a  judgment  dismissing  the  com- 
plaint. The  judgment  was  reversed  for  error,  and  the 
cause  remanded  with  directions  to  the  circuit  court  to  state 
an  account  of  payments  upon  the  mortgage  debt,  and  au- 
thorizing the  court  to  re-refer  the  cause,  and  to  allow  the 
introduction  of  further  testimony.  [66  Wis.  571.]  An 
order  of  reference  was  accordingly  made,  further  testimony 
taken,  and  the  referee  stated  an  account  showing  that  there 
was  due  the  plaintiff  on  the  mortgage  debt,  at  the  date  of 
the  report,  $260.34.  The  court  confirmed  the  findings  of 
the  referee,  and  gave  judgment  of  foreclosure  accordingly. 
The  defendants  appeal  from  the  judgment. 

1.  On  the  trial  the  defendants  introduced  testimony  tend- 
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ing  to  show  that  oa  February  25,  1877,  the  defendant 
Stephens  paid  the  plaintiff,  on  account  of  the  mortgage 
debt,  the  sum  of  $200.  The  plaintiff  testified  that  no  such 
payment  was  made.  The  referee  failed  to  allow  the  pay- 
ment, and  the  court  denied  a  motion  by  the  defendants  to 
modify  the  report  by  allowing  the  payment.  The  only 
error  going  to  the  merits,  assigned  on  this  appeal,  is  the 
refusal  of  the  court  to  allow  such  alleged  payment. 

The  payment  is  not  evidenced  by  any  receipt,  indorse- 
ment, or  other  writing,  and  the  only  testimony  on  the  sub- 
ject is  that  of  the  plaintiff  and  the  defendant  Stephens. 
Their  testimony  is  in  direct  conflict,  and  fails  to  disclose 
any  fact  or  circumstance,  bearing  upon  the  question  as  to 
whether  such  payment  was  or  was  not  made,  which  gives 
any  greater  force  to  the  testimony  of  one  party  over  that 
of  the  other.  The  burden  of  proof  was  upon  the  defend- 
ants, and  the  circuit  court  was  of  the  opinion  that  the  testi- 
mony tending  to  show  that  the  payment  was  made  did  not 
preponderate  over  that  tending  to  prove  the  contrary. 
Under  well-settled  rules  this  court  cannot,  in  such  a  case, 
disturb  the  finding  of  the  trial  court. 

2.  The  mortgage  contained  a  stipulation  for  $30  solicitor's 
fees  over  and  above  taxable  costs,  and  the  original  order  for 
judgment  directed  that  the  plaintiff  recover  that  sura.  Be- 
fore the  judgment  was  entered  the  court  made  an  ex  parte 
order  allowing  the  plaintiff  $100  solicitor's  fees  over  and 
above  taxable  costs,  and  that  sum  was  included  in  the  judg- 
ment. As  a  matter  of  course,  this  was  error.  But  before 
this  appeal  was  taken  the  plaintiff  filed  with  the  clerk  of  the 
court  a  remission  of  all  such  fees  in  excess  of  $30,  and  gave 
the  attorneys  for  the  defendants  written  notice  that  he  had 
done  so.  On  the  authority  of  JDitffy  v.  Ilickcy^  68  Wis.  380, 
it  must  be  held  that  such  remission  and  notice  thereof  cured 
the  error  in  the  judgment.  It  was  claimed  by  counsel  for 
defendants  that  in  the  Duffy  Case  the  remission  was  made 
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before  judgraeut,  and  he  argued  that  this  fact  distinguishes 
that  case  from  the  present  one.  We  are  of  the  opinion, 
however,  that  it  is  immaterial  whether  the  proceeding  is 
had  before  or  after  judgment.  We  think  no  good  reason 
can  be  given  for  making  a  distinction  between  the  two 
cases. 

No  other  error  having  been  assigned,  the  judgment  of  the 
circuit  court  must  be  aflBrmed  on  this  appeal.  Of  course, 
this  judgment  does  not  affect  the  appeal  of  the  plaintiff  now 
pending. 

It  is  understood  that,  since  the  argument,  the  plaintiff  has 
deceased.  The  judgment  herein  will,  therefore,'  be  entered 
as  of  the  day  the  appeal  was  argued,  to  wit,  November  15, 
1888. 

£y  the  Court — Judgment  aflBrmed. 


Littlejohn,  Respondent,  vs.  Turner  and  another,  Execu- 
tors, etc.,  Appellants. 

November  16  —  December  J^  1888, 

Voluntary  Assionment.  (l)  Waiver  of  irregularities  byJUing  claim. 
(2y  S)  Sale  of  assigned  property  free  from  incumbrances:  Juris- 
diction: Collateral  attack  upon  order. 

1.  In  the  absence  of  fraud  a  creditor  who  files  his  claim  in  the  manner 

prescribed  by  law  thereby  waives  all  objections  to  the  regularity 
of  the  assignment  and  to  the  title  of  the  assignee  to  the  assets. 

2.  The  court  may,  under  sec.  1693,  R.  S.,  in  a  proper  case,  authorize 

the  assignee  to  sell  the  assigned  property  free  from  all  incum- 
brances. 
8.  One  who  had  notice  of  the  application  for  an  order  authorizing  the 
sale  of  the  assigned  property  free  from  incumbrances,  but  failed  to 
appear  and  object,  or,  if  he  did  object,  has  taken  no  steps  to  have 
the  order  set  aside  or  reversed,  cannot  attack  it  in  a  collateral  pro- 
ceeding, except  for  fraud. 
Vol.78  — 8 
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APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Taylor  as  a  part  of  the  opinion: 

The  plaintiff  brought  this  action  in  the  circuit  court,  for 
the  purpose  of  perpetually  enjoining  the  sale  of  certain  real 
estate,  owned  by  him,  upon  an  execution  issued  upon  a 
judgment  in  favor  of  the  defendants'  testator,  Elijah  Gove, 
deceased,  against  one  Benjamin  Boorman,  and  to  have  the 
court  adjudge  that  such  judgment  was  not  a  lien  upon  said 
real  estate. 

The  facts  in  the  case,  as  claimed  by  the  defendants,  are 
substantially  as  follows:  On  May  5,  1883,  Benjamin  Boor- 
man  was  indebted  to  said  Elijah  Gove  $900  on  two  promis- 
sory notes  then  due.  On  that  day  said  Gove  commenced 
an  action  against  said  Boorman  upon  said  notes,  in  the  cir- 
cuit court  of  Waukesha  county.  In  said  action,  an  attach- 
ment was  issued,  and  upon  such  attachment  the  real  estate 
now  claimed  to  be  owned  by  the  plaintiff  in  this  action  was 
lawfully  attached.  On  May  31,  1883,  judgment  was  duly 
entered  in  said  action,  in  favor  of  said  Gove,  for  the  sum  of 
$1,011.46.  In  1884,  the  said  plaintiff,  Gove,  died;  and  the 
appellants.  Turner  and  R.  L,  Oove^ —  the  executors  of  the 
last  will  of  said  deceased, —  were  substituted  as  plaintiffs  in 
said  action;  and  on  the  8th  of  January,  1885,  execution 
was  issued  upon  said  judgment  and  placed  in  the  hands  of 
the  sheriff  of  said  county  of  Waukesha,  who  advertised  the 
property  so  attached  in  said  action  for  sale  to  satisfy  such 
judgment.  The  foregoing  facts,  showing  the  claim  of  the 
defendants.  Turner  and  Gove^  as  executors,  etc.,  against  the 
property  in  question,  are  not  disputed,  and  are  verities  in 
the  case. 

The  facts  upon  which  the  plaintiff,  LitUejohn^  relies  to 
defeat  this  claim  of  said  executors,  are  substantially  as 
.follows: 

On  the  4th  day  of  May,  1883,  the  said  Benjamin  Boor- 
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man  conveyed  the  real  estate,  which  was  attached  in  the 
action  of  said  Gove  on  the  5th  of  May,  1883,  to  one  Chester 
A.  Blodgett,  in  trust,  to  sell  the  same  and  pay  off  certain 
liens  then  existing  on  the  same,  and,  after  paying  said  liens, 
if  there  was  any  surplus,  to  distribute  the  same  equally 
among  the  other  creditors  of  said  Boorman.  On  the  19th 
of  May,  1883,  the  said  Benjamin  Boorman  made  a  volun- 
tary assignment  of  all  his  property,  both  real  and  personal, 
including  the  real  estate  mentioned  and  described  in  said 
trust  deed,  to  said  Chester  A.  Blodgett  as  assignee;  and 
under  this  assignment  the  said  assignee  took  possession  of 
all  the  property  of  said  Boorman,  including  the  real  estate 
in  question  in  this  action.  The  proper  schedules  of  cred- 
itors and  assets  were  made  by  the  said  assignee  under  said 
assignment.  In  the  schedules  of  assets,  the  real  estate  in 
question  in  this  case  was  included;  and  the  debt  due  to 
said  Elijah  Gove  was  included  in  the  schedule  of  the  liabil- 
ities of  the  assignor.  On  the  15th  of  August,  1883,  the  said 
Elijah  Gove,  by  his  agent  and  attorney,  Eugene  S.  Turner, 
tiled  proofs  of  the  claim  of  said  Gove  against  said  Boorman 
with  the  clerk  of  the  circuit  court  6f  Waukesha  county,  in 
said  assignment  proceedings.  The  proofs  of  this  claim 
show  the  nature  of  the  indebtedness,  and  state  the  fact  that 
judgment  had  been  recovered  on  said  claim  by  said  E.  Gove 
against  said  Boorman  on  the  31st  day  of  May,  1883,  in  the 
circuit  court  of  said  Vaukesha  county,  stating  the  amount 
of  the  judgment,  including  the  costs;  but  such  proofs  of 
claim  made  no  mention  of  the  fact  that  the  real  estate  of 
the  defendant  Boorman  had  been  attached  in  such  action, 
or  that  said  Gove  claimed  any  lien,  by  attachment  or  other- 
wise, upon  any  of  the  property,  real  or  personal,  which  had 
been  assigned  by  said  Boorman  to  his  assignee,  Blodgett. 
On  the  18th  day  of  December,  the  said  Chester  A. 
Blodgett,  as  assignee  of  the  estate  of  the  said  Boorman, 
presented  to  the  circuit  court  of  Waukesha  county  a  peti- 
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tioQ  setting  forth  the  fact  that  said  Boorman  had  made  a 
voluntary  assignment  of  all  his  property  to  him  for  the 
benefit  of  all  his  creditors;  that  he  had  duly  accepted  the 
trusts  of  such  assignment;  that  among  the  property  of  said 
Boorman  so  assigned  to  him  was  the  real  estate  in  contro- 
versy in  this  action ;  and  that  in  the  discharge  of  his  duties 
as  assignee  he  had  executed  a  written  contract  with  the 
said  JV.  M,  Littlejohn,  to  sell  him  the  property  known  as  the 
Saratoga  Flouring-Mills,  with  the  water  power  thereunto 
belonging,  and  particularly  describing  the  same,  for  the 
sum  of  $17,000  in  cash  or  the  equivalent.  This  flouring- 
mill  property  is  the  property  in  controversy  in  this  action. 
The  petition  then  sets  forth  that  the  assignee  has  made 
diligent  and  honest  endeavors  to  sell  said  property,  for 
nearly  seven  months;  and  has  endeavored  to  find  a  pur- 
chaser for  said  property  at  the  sum  of  $25,000, —  the  value 
fixed  upon  said  property  in  the  inventory  of  assets  men- 
tioned in  said  assignment  proceedings;  and  sets  forth  par- 
ticularly the  means  he  has  resorted  to,  to  find  a  purchaser 
for  said  property ;  that  he  has  been  unable  to  find  a  purchaser 
at  the  price  of  $25,000;  that  the  highest  oflfer  he  has  re- 
ceived for  said  property, —  other  than  the  oflfer  of  $17,000 
made  by  said  Littlejohn^ — is  $15,000.  The  petition  then 
alleges  that  $17,000  is  the  highest  sum  that  can  be  ob- 
tained therefor,  and  in  his  opinion  is  the  full  value  of  said 
property.  The  petition  also  sets  up  the  fact  that  said  prop- 
erty is  mortgaged  to  the  Waukesha  National  Bank  for  the 
sum  of  $15,000,  which  said  mortgage  was  due  and  unpaid, 
and  that  in  order  to  prevent  a  threatened  foreclosure  of  said 
mortgage  the  said  assignee  had,  on  October  15,  1883,  paid 
the  interest  due  thereon  to  said  mortgagee,  amounting  to 
the  sura  of  $462.04;  that  said  payment  of  interest  was 
made  out  of  the  net  profits  made  by  the  petitioner  in  run- 
ning said  mill,  as  assignee;  and  asks  the  court  to  approve 
of  such  payment.     The  following  is  the  prayer  of  the  peti- 
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tion:  "Wherefore,  your  petitioner  submits  the  matter  of 
said  sale  of  said  property  to  this  court;  and  prays  that, 
upon  the  considerations  aforesaid,  the  said  court  may  con- 
firm said  sale  and  authorize,  by  its  order  and  decree  in  said 
matter  to  be  made,  your  petitioner  to  make  and  execute  a 
conveyance  of  said  property  in  accordance  with  the  terras 
of  said  contract  so  made  as  aforesaid  with  said  N.  M,  Little- 
john^ and,  out  of  the  consideration  therefor,  to  pay  and 
discharge  all  mortgages  and  uncontested  liens  and  incum- 
brances against  said  property,  retaining  the  residue  there- 
for—  if  any  —  to  be  disposed  of  according  to  law;  and  for 
such  other  and  further  relief  as  in  the  premises  may  be  just 
and  proper." 

Upon  filing  this  petition,  the  following  order  was  made 
by  the  court: 

"  Circuit  Court,  Waukesha  County,  State  of  Wisconsin. 

"  In  the  Matter  of  the  Volti?ttary  Assignment  of  benjamin 

Boormauj  of  Waukesha^  in  Said  County, 

"  On  reading  and  filing  of  the  petition  of  Chester  A. 
Blodgett,  the  assignee  of  the  above-named  Benjamin  Boor- 
man,  in  this  matter,  representing  among  other  things  that 
it  is  advisable  that  said  assignee  be  authorized  to  sell  and 
convey  certain  real  estate  of  the  assets  of  said  assignor,  to 
wit,  '  the  Saratoga  Flouring-Mills,'  so-called,  in  the  village 
of  Waukesha  in  said  county,  with  the  water  power  thereto 
belonging  and  with  which  said  mills  are  being  operated; 
that  the  said  real  estate  was  appraised  in  the  inventory  of 
the  assets  of  said  Boorman  at  the  sum  of  $25,000 :  that  the 
said  assignee  is  offered  the  sum  of  $17,000  for  the  said  real 
estate,  and  has  Entered  into  a  contract  with  If.  M.  Little- 
john to  convoy  the  same  to  him  for  said  sum  of  $17,000  if 
this  court  shall  approve  of  such  conveyance, —  therefore, 
it  is  hereby  ordered,  on  the  application  of  said  assignee, 
that  the  said  petition  be  heard  before  this  court,  at  the 
court-house  in  said  county,  on  the  26th  day  of  December, 
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instant,  at  four  o'clock  in  the  afternoon  of  that  day,  or  as  soon 
thereafter  as  the  parties  can  be  heard ;  and  it  is  further  or- 
dered that  notice  of  the  time  and  place  of  such  hearing  be 
made  known  to  all  the  creditors  of  said  Benjamin  Boorman, 
by  mailing  to  each  such  creditor,  addressed  to  his  post- 
office  address,  a  copy  of  this  order. 

"  A.  SooTT  Sloan,  Judge. 

''Dated,  Decemher  18,  1883:' 

Proof  of  the  service  of  this  order  as  required  therein  was 
made  by  the  affidavit  of  Andrew  J.  Frame,  which  affidavit 
was  filed  in  said  court.  On  the  day  fixed  for  the  hearing  of 
said  order  to  show  cause  the  court  made  the  following  order: 
**  On  reading  and  filing  the  above  and  foregoing  petition, 
and  on  motion  of  Alex.  Cook,  attorney  for  the  assignee,  it  is 
ordered  that  the  said  assignee  of  Benjamin  Boorman  accept 
the  offer  of  iT.  M,  Littlejohn  to  purchase  the  property,  as 
stated  in  the  foregoing  petition,  for  the  sum  of  $17,000  in 
money,  free  and  clear  of  all  incumbrances.  And  it  is 
further  ordered  that,  on  the  payment  of  said  sum,  the  said 
assignee  execute,  acknowledge,  and  deliver  to  said  2V,  M, 
Littlejohn,  his  heirs  or  assignee,  any  and  all  deeds  and  writ- 
ings necessary  and  proper  to  carry  out  the  said  offer;  and 
upon  the  payment  of  the  said  sum  of  $17,000  and  the  exe- 
cution and  delivery  of  all  necessary  papers,  writings,  deeds, 
or  conveyances,  the  said  assignee  forthwith  and  immediately 
deliver  to  said  N,  M.  Littlejohn  the  possession  and  control 
of  all  the  propert}^  referred  to  in  the  contract,  heretofore 
referred  to  in  the  foregoing  petition,  and  hereby  ordered 
to  be  sold ;  and  on  the  terms  and  conditions  of  said  con- 
tract with  said  N,  M,  Littlejohn  being  fully  carried  out, 
the  said  sale  shall  in  all  things  be  fully  confirmed;  and  out 
of  the  proceeds  of  the  said  sale  the  assignee  is  directed, ^r*^, 
to  pay  the  taxes  now  payable  on  said  mill  property,  and  to 
pay  to  said  Waukesha  National  Bank  the  sum  due  to  it  for 
the  principal   and   interest  and  insurance  paid,  including 
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said  sum  of  $462.94  interest,  paid  by  him  October  1,  1883, 
and  all  other  uncontested  liens  upon  said  property ;  second, 
to  retain  in  his  hands  a  sufScient  sum  —  if  the  same  shall 
be  sufficient  —  to  pay  the  costs  and  expenses  of  the  execu- 
tion of  his  trust  as  such  assignee  to  this  time;  thirdy  to  dis- 
pose of  the  balance  (if  any)  according  to  law,  the  interest 
of  the  creditors  of  said  Benjamin  Boorman.  December  27, 
1883.    A.  Scott  Sloan,  Judge." 

After  the  making  of  this  order,  the  assignee  convpyed, 
by  his  deed,  the  property  in  question  in  this  action  to  the 
said  If,  M.  Little  John;  and  in  said  deed  he  made  the  fol- 
lowing covenant:  "  And  the  said  party  of  the  first  part,  as 
such  assignee  and  trustee  as  aforesaid,  does,  on  behalf  of 
said  Benjamin  Boorman,  and  of  the  creditors  of  said  Boor- 
man,  and  of  himself  as  such  assignee  and  trustee  as  afore- 
said, covenant,  grant,  bargain,  and  agree  to  and  with  the 
party  of  the  second  part,  his  heirs  and  assigns,  that,  at  the 
time  of  the  ensealing  and  delivery  of  these  presents,  he  is 
well  seized  of  the  premises  above  described,  as  such  assignee 
and  trustee  as  aforesaid,  and  that  he  has  good  right  and 
lawful  authority  to  make,  execute,  and  deliver  this  convey- 
ance, by  the  order  and  determination  of  the  circuit  court 
in  and  for  said  county  of  Waukesha  in  that  behalf  duly 
made  and  entered  of  record  in  said  court." 

None  of  the  foregoing  facts  were  disputed  by  the  defend- 
ants, except  the  alleged  fact  that  the  deceased,  Elijah  Gove, 
had  notice  of  the  application  made  by  the  assignee  to  sell 
the  property  in  question.  Upon  this  question,  the  learned 
circuit  judge  found  that  he  had  notice  of  such  proceedings; 
and,  although  the  fact  is  disputed  by  the  defendants,  we 
think  the  finding  is  supported  by  the  evidence.  The  cir- 
cuit court,  upon  the  trial  of  this  action,  found  all  the  facts 
above  stated,  and,  in  addition  thereto,  found  that  the  sum 
of  $17,000  was  a  full  and  fair  value  and  consideration  for 
the  property  sold ;  and  that  at  the  time  of  such  sale  the 
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uncontested  liens  upon  such  property  which  were  prior  to 
the  lien  of  the  appellants  upon  the  attachment  in  the  case 
of  Gove  against  Boorman,  amounted  to  the  sum  of  $17,500 
or  thereabouts;  and  that  the  assignee  procured  the  satisfac- 
tion and  discharge  of  all  said  liens  for  the  said  sum  of 
$17,000,  and  that  the  said  $17,000  was  applied  to  the  satis- 
faction of  said  claims  with  the  approval  of  said  court.  The 
said  court  also  finds  that,  immediately  after  the  convey- 
ance to  him  by  said  assignee,  the  said  ^V.  M,  Littlejohn  en- 
tered into  the  possession  of  said  premises,  and  had,  in  good 
faith,  made  permanent  improvements  upon  said  property 
of  the  value  of  over  $22,000. 

And,  as  conclusions  of  law,  the  court  finds  as  follows: 
^^  First  That  the  sale  and  conveyance  of  the  premises  de- 
scribed in  the  complaint  and  known  as  the  '  Saratoga  Flour- 
ing-Mill  Property,'  by  the  assignee,  under  the  order  of  the 
court,  *  free  and  clear  of  all  incumbrances,'  passed  the  title 
thereto  to  the  plaintiff,  divested  of  any  lien  the  defendants 
or  either  of  them  had  by  virtue  of  the  said  judgment.  Sec- 
ond. That  a  sale  of  said  premises  under  said  judgment  as 
threatened,  and  the  filing  of  a  certificate  thereof,  would 
create  a  cloud  on  plaintiffs  title.  Third.  That  the  plaint- 
iff is  entitled  to  the  judgment  of  this  court,  establishing 
his  claim  to  said  premises  against  the  claim  of  the  defend- 
ants or  either  of  them,  and  restraining  the  sale  thereof. 
Fourth.  That  the  plaintiff  is  entitled  to  the  judgment  of 
the  court  that  the  defendants,  or  each  of  them,  be  enjoined 
and  restricted  from  making  any  sale  of  said  premises  under 
or  by  virtue  of  said  judgment  or  execution  against  Ben- 
jamin Boorman.  Fifth.  That  the  plaintiflTs  claim  to  said 
premises  be  established  against  any  claim  of  the  defendant^ 
or  either  of  them,  and  they  be  forever  barred  against  hav- 
ing or  claiming  any  right  or  title  to  the  said  premises  ad- 
verse to  plaintiff.  Sixth.  That  the  plaintiff  is  entitled  to  a 
judgment  against  the  defendants  for  his  costs  and  disburse- 
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ments  therein.  Judgment  is  therefore  ordered  for  the 
plaintiff  accordingly." 

From  the  judgment  entered  upon  these  findings,  the  de- 
fendants appeal  to  this  court. 

For  the  appellants  there  was  a  brief  by  Eugene  S.  <&  W. 
J,  Turner^  attorneys,  and  Harvey  G,  Turner^  of  counsel, 
and  a  supplemental  brief  by  W.  J.  Turner^  and  the  cause 
was  argued  orally  by  W.  J.  Turner  and  Eugene  S.  Turner. 

For  the  respondent  there  was  a  brief  by  Weeks  &  Steele^ 
and  oral  argument  by  T  D.  Weeks. 

Taylob,  J.  The  learned  counsel  for  the  appellants  claim, 
first,  that  the  assignment  is  void  because  one  of  the  sureties 
to  the  bond  of  the  assignee  was  a  practicing  attornej'  in  the 
courts  of  this  state. 

We  think  the  undisputed  evidence  in  the  case  shows  that 
the  appellants  are  not  in  a  position  to  contest  the  validity 
of  the  assignment  in  this  action.  It  seems  to  us  very  clear 
that  Elijah  Gove,  in  his  life-time,  presented  his  claim  against 
the  assignee,  in  the  assignment  proceedings,  in  the  manner 
required  to  entitle  himself  to  any  dividends  which  might 
arise  from  the  assets  in  the  hands  of  the  assignee ;  and  by 
doing  so  he  admits  the  regularity  of  the  assignment  and  the 
right  of  the  assignee  to  the.  assets  of  the  assignor.  This,  we 
think,  is  w^ll  settled  by  the  authorities  cited  below.  In  de- 
termining this  question  against  the  claim  of  the  counsel  for 
the  appellants,  we  do  not  intend  to  decide  that,  by  present- 
ing and  proving  his  claim,  without  referring  to  or  reserving, 
in  such  presentation  and  proofs,  his  alleged  lien  upon  the 
assigned  property  or  any  part  thereof,  he  thei*eby  waives 
such  lien.  All  we  decide  is  that,  having  come  in  under  the 
assignment  proceeding  in  such  a  way  as  to  entitle  himself 
to  share  in  the  dividends  arising  from  the  assets  in  the 
hands  of  the  assignee,  he  waives  all  objection  to  the  title  of 
the  assignee  to  such  assets.    Anso?ua  B.  cG  C.  Co.  v.  Babbitt ^ 
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71  K  Y.  395;  Cavanagh  v.  Morrow,  67  How.  Pr.  242; 
May  V.  Wannemachery  111  Mass.  202;  Pierce  v.  O^Brien, 
129  Mass.  314;  Jones  v.  Tilton,  139  Mass.  418;  Burrill  on 
Assignra.  (5th  ed.),  438,  465,  466. 

In  the  case  at  bar  there  is  no  claim  that  the  assignment 
is  void  on  account  of  fraud  in  fact,  but  simply  that  it  is  void 
because  a  sufficient  bond  was  not  given  as  required  by  the 
statute.  The  objection  to  the  proceedings  is  a  technical 
one,  and  has  little  real  merit.  The  objection  could  have 
been  as  easil}'  ascertained  by  the  defendant  before  he  filed 
his  claim  as  it  could  afterwards;  and  there  is  no  evidence 
given  in  the  action,  or  any  allegation,  that  the  defect  which 
is  now  claimed  to  invalidate  the  bond  and  consequently  the 
assignment,  was  not  known  to  the  creditor,  Elijah  Grove, 
when  he  filed  his  claim  in  the  assignment  proceedings.  He 
must  be  held,  therefore,  to  have  filed  his  proofs  of  claim, 
with  knowledge  of  the  fact  upon  which  his  representatives 
now  seek  to  invalidate  the  assignment,  and  so,  by  all  the 
authorities,  waives  the  irregularity. 

Some  of  the  authorities  above  cited,  and  manv  others  not 
cited,  seem  to  hold  that,  by  filing  proofs  of  his  claim  with- 
out making  any  reference  to  his  lien  upon  the  assigned 
property  or  in  any  way  claiming  to  reserve  to  himself  his 
rights  by  virtue  thereof,  the  creditor  also  waives  his  lien ; 
but,  as  we  think  the  judgment  in  this  case  is  right  and 
should  be  affirmed, —  even  if  it  be  admitted  that  the  appel- 
lants had  a  valid  lien  upon  the  real  estate  in  question  when 
the  order  made  by  the  circuit  court  upon  the  petition  of 
the  assignee,  authorizing  him  to  sell  the  property  dis- 
charged of  such  lien  to  the  respondent,  was  made, —  we  do 
not  determine  that  question. 

The  real  question  in  this  case  is,  in  our  estimation,  whether 
the  circuit  court  has  jurisdiction  to  entertain  the  petition 
of  the  assignee  and  to  decide  upon  the  same.  If  the  court 
had  jurisdiction  to  act  upon  the  petition,  under  the  law. 
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then  the  decision  of  the  circuit  court  binds  all  parties  to 
the  proceedings;  and,  whether  the  order  was  rightly  or 
wrongly  made,  it  binds  all  parties  until  the  same  is  re- 
versed or  otherwise  set  aside.  Its  validity  cannot  be  ques- 
tioned in  a  collateral  action.  Upon  this  question,  we 
understand  the  learned  counsel  for  the  appellants  contend, 
in  the  firet  place,  that  the  circuit  court  had  no  jurisdiction 
over  the  subject  matter  of  the  petition ;  and,  second,  if  the 
court  had  jurisdiction,  the  appellants  are  not  bound  by  the 
order  of  the  court,  because  the  deceased  creditor,  whom 
they  represent,  was  not  a  party  to  the  proceeding  and  had 
no  notice  thereof.  The  question  of  notice  was  found 
against  the  appellants  by  the  court,  and,  as  we  have  said 
above,  upon  sufficient  evidence.  There  are,  therefore,  but 
two  questions  to  consider:  (1)  Had  the  court  jurisdiction 
of  the  subject  matter  of  the  petition?  and  (2)  Was  the 
creditoi*,  whom  the  appellants  represent,  a  party  to  such 
proceeding? 

Upon  the  question  of  jurisdiction,  sec.  1693,  R.  S.,  reads 
as  follows:  "The  circuit  court,  or  the  judge  thereof  in 
vacation,  shall  have  supervision  of  the  proceedings  in  all 
voluntary  assignments  made  under  the  provisions  of  this 
chapter,  and  may  make  all  necessary  orders  for  the  execu- 
tion of  the  same."  This  section  is  the  first  section  of  ch. 
^">o  of  the  Revised  Statutes,  and  that  chapter  regulates  the 
•»  ocoedings  in  cases  of  voluntary  assignments.  It  is  not 
''  -n.cd  but  that  the  assignment  in  question  was  made  under 
:  .vi  provisions  of  said  chapter.  Under  the  provisions  of 
.  the  section  above  quoted  it  is  clear  that  the  circuit  court 
of  the  county  in  which  the  assignment  proceedings  are 
taken  has  some  power  over  such  proceedings,  and  may 
make  all  necessary  orders  for  their  execution. 

It  may  be  urged  that  there  is  no  necessity  for  the  court 
to  make  any  order  in  regard  to  the  sale  of  the  property  in 
the  hands  of  the  assignee,  because  he  has  the  power  to  sell 
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conferred  upon  him  by  the  assignm^nt,  and  it  is  his  duty, 
under  the  assignment,  to  make  sale  of  all  the  assigned  prop- 
erty within  a  reasonable  time  and  for  the  best  price  he  can 
obtain  for  the  same;  and,  as  he  only  acquires,  by  the  as- 
signment, the  rights  of  the  assignor,  he  has  no  power  to  sell 
the  property,  except  subject  to  such  liens  as  the  assignor 
has  created  or  suflfered  to  be  placed  thereon.  This  argu- 
ment is  plausible,  and,  as  a  general  rule,  it  is  a  correct  state- 
ment of  the  law.  We  think,  however,  courts  of  equity  have 
the  power,  under  certkin  circumstances  which  seem  to  ren- 
der it  necessary,  to  change  the  rule,  and  give  the  power  to 
the  trustee  to  sell  the  property  free  of  the  incumbrances, 
and  transfer  the  lien  of  the  incumbrances  to  the  proceeds 
of  the  sale  instead  of  to  the  property  itself.  This  power 
has  been  recognized  in  sales  upon  foreclosure  of  mortgages, 
and  also  in  sales  made  by  receivers.  In  re  Bennett^  12  N. 
B.  E.  257;  Hackemack  Water  Co.  v.  De  Kay,  36  N.  J.  Eq. 
548,  553;  WaUing  v.  MiUer,  108  N.  Y.  173,  177;  WiswaU  v, 
Savipson^  14  How.  52,  65-67;  Albany  City  Bank  v,  Scher- 
merhorn,  10  Paige,  263 ;  Ifoe  v.  Gibson,  7  Paige,  513.  Such 
sales  are  also  recognized,  by  the  statutes  of  this  state,  in 
the  settlement  of  the  estates  of  deceased  persons.  And  in 
the  state  of  Pennsylvania,  where  the  statute  does  not  con- 
fer upon  the  courts  any  other  special  or  general  powers 
over  the  proceedings  in  voluntary  assignment,  there  is  a 
statute  giving  the  power  to  certain  courts  to  order  the  sale 
of  incumbered  property,  held  bj'  the  assignee,  freed  from 
the  incumbrances.  See  1  Brightly,  Purd.  Dig.  119,  and 
Pub.  Laws  1876.  We  think  the  petition  to  the  circuit 
court,  by  the  assignee,  presented  facts  which  called  upon 
the  court  to  determine  the  question  whether  a  sale  should 
be  made  of  the  property  in  question  freed  from  the  incum- 
brances. Had  the  purchase  price  been  as  large  or  larger 
than  the  incumbrances  thereon,  there  can  be  no  doubt  but 
that  the  sale  would  have  been  rightly  ordered.    In  that 
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case,  the  incumbrancers  having  been  paid  oflf  out  of  the 
proceeds,  they  could  not  have  complained ;  and,  if  the  sale 
was  a  judicious  one  and  for  the  full  value  of  the  property, 
the  general  creditors  could  not  complain.  Upon  the  face 
of  the  proceedings  in  this  case,  it  does  not  appear  that  any 
one  objected  to  the  order  made  b}'^  the  court.  All  the  other 
incumbrancers  acquiesced  in  the  sale;  and,  for  anything 
appearing  to  the  contrary  in  the  record,  the  defendants  in 
this  case  also  acquiesced.  The  creditor  whom  they  repre- 
sent had  notice  of  the  application  for  the  order  and,  it 
seems,  failed  to  appear  and  object  to  the  order;  or,  if  he 
did  appear  and  object,  he  has  failed  to  take  any  steps  to 
have  the  order  set  aside  or  reversed.  In  such  case,  the 
court  having  jurisdiction  to  act  upon  the  application,  the 
order  made  thereon  cannot  be  impeached  in  a  collateral 
action,  except  for  fraud.  If  irregular  or  erroneous  merely, 
the  proceedings  to  set  it  aside  must  be  taken  in  the  case  in 
which  it  was  made.  There  is  no  claim  made  in  the  case  at 
bar  that  the  action  of  the  assignee  in  obtaining  the  order 
of  sale  was  fraudulent  in  fact;  it  must,  therefore,  stand 
until  set  aside  or  reversed  upon  appeal  or  otherwise.  High 
on  Receivers  (2d  ed.),  159,  sec.  196;  Zibhi/  v.  BosekranSy  55 
Barb.  219;  Ilackley  v.  Draper,  60  K  Y.  88.  We  think  that 
under  the  statute  the  circuit  court  had  jurisdiction  to  act 
upon  the  petition  of  the  assignee,  and  that  the  order  made 
by  said  court  is  final  and  conclusive  upon  all  the  parties 
to  said  proceedings;  and,  the  respondent  having  purchased 
the  property  in  good  faith,  he  is  entitled  to  hold  the  same 
freed  from  the  lien  of  the  judgment  of  the  said  appellants; 
and  that  the  judgment  in  this  case,  perpetually  enjoining 
the  sale  of  said  property  on  said  judgment,  should  be 
affirmed. 

By  the  Cbwr^.— The  judgment  of  the  circuit  court  is 
aflSrmed. 
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Black  and  another,  Respondents,  vs.  Hurlbut,  Administra- 
tor, etc..  Appellant. 

November  16 — December  4,  1888. 

(1)  Practice:  Setting  aside  judgnient  after  the  term,    (2)  Estates  of 
decedents:  Liability  of  administrator  for  money  stolen. 

1.  Under  sec.  2832,  R.  S.,  the  circuit  court  may,  at  a  subsequent  terra 

within  one  year,  relieve  a  party  from  a  judgment  against  him 
through  his  surprise  or  excusable  neglect. 

2.  An  administrator  who  retains  money  of  the  estate  in  his  hands  long 

after  the  time  limited  by  law  for  the  settlement  of  the  estate,  is 
liable  for  it  if  stolen. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

The  case  is  stated  in  the  opinion.  The  affidavit  therein 
referred  to,  upon  which  the  respondents  based  their  motion 
to  set  aside  the  decision  of  the  circuit  court  reversing  the 
order  of  the  county  court,  and  to  reinstate  the  appeal  in  the 
circuit  court,  was  made  by  one  of  the  respondents'  attor- 
neys, and  was  to  the  effect  that  the  said  attorneys,  a  Mil- 
waukee firm,  requested  the  clerk  of  the  circuit  court  by 
letter,  when  they  sent  the  notice  of  trial  to  him  to  be  filed, 
"  to  notify  them  when  the  appeal  was  liable  to  be  reached, 
in  time  for  one  of  them  to  go  to  Waukeslia  and  attend  the 
trial  for  said  respondents;  that  the  clerk  answered  their 
said  letter  to  the  effect  that  the  notice  of  trial  had  been  re- 
ceived and  filed,  and  making  no  objection  to  notifying  them 
when  the  case  was  liable  to  be  reached,  as  requested ;  that 
this  correspondence  was  had  a  short  time  before  the  com- 
mencement of  the  term ;  that  the  affiant's  firm  depended 
upon  the  clerk  to  notify  them  as  aforesaid,  and  that  they 
did  not  receive  from  him  any  notice  or  information  what- 
ever relative  to  said  appeal  during  said  term,  which  was  not 
formally  adjourned  until  the  latter  part  of  July."  The  affi- 
davit then  continues  as  follows: 
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"  AflBant  is  informed  and  believes  that  the  clerk  of  this 
court  was  prevented  from  notifying  the  respondents'  attor- 
neys when  said  appeal  was  liable  to  be  reached,  by  the  as- 
snrance  of  said  administrator,  given  in  open  court,  that  the 
matter  of  said  appeal  was  about  to  be  settled  and  that  con- 
sequently said  appeal  would  not  be  for  trial,  until  the  very 
last  day  of  the  term,  when  the  said  administrator  called  up 
said  appeal  and,  in  the  absence  of  the  attorneys  for  the  re- 
spondents or  any  of  them,  and  after  it  was  too  late  to  notify 
them  so  that  they  could  be  present,  demanded  a  reversal  of 
the  order  and  judgment  of  the  county  court  appealed  from, 
under  some  rule  or  practice  of  this  court,  and  that  an  order 
or  direction  to  that  effect  was  then  verbally  announced  by 
Hon.  A.  Scott  Sloan,  the  presiding  judge  of  this  court;  that 
said  Judge  Sloan,  being  afterwards  advised  of  the  forego- 
ing facts,  refused  to  sign  a  written  order  for  the  reversal  of 
said  order  and  judgment  appealed  from,  and  the  matter 
now  rests  upon  said  verbal  order  or  direction,  and  the  mem- 
orandum thereof,  if  any  was  made  by  the  clerk  in  his  min- 
utes. 

*'  Affiant  further  saith  that  he  has  been  informed  and 
verily  believes  that  some  proposition  looking  to  a  settle- 
ment was  made  to  the  respondent  John  Blacky  and  by  him 
peremptorily  rejected,  and  that  no  proposal  of  settlement 
was  ever  made  to  the  respondent  Christian  Baumann  or  his 
attorneys. 

"  Affiant  further  saith  that  this  appeal  has  been  regularly 
noticed  for  trial  at  the  August  special  term  of  this  court, 
1886,  and  that  nothing  stands  in  the  way  of  such  trial  ex- 
cept the  foregoing  proceedings."    .    .    . 

For  the  appellant  there  was  a  brief  by  Edwin  Eurlbut^ 
in  person,  and  C.  H,  Van  Alstine,  of  counsel,  and  oral  argu- 
ment by  Mr.  Van  AUtine,  They  contended,  inter  alia,  that 
the  court  had  no  power  to  open  or  set  aside  its  judgment 
after  the  term,  except  the  power  given  by  statute.    The 


Digitized  by  VjOOQIC 


128  SUPREME  COURT  OF  WISCONSIN, 

Black  and  another  vs.  Hurlbat,  AdmV,  etc. 

case  made  fails  to  show  excusable  neglect  to  be  present 
when  the  appeal  was  reached  for  trial.  No  excuse  for  re- 
lief under  sec.  2832,  R.  S.,  was  shown,  and  the  granting  of 
the  motion  for  a  new  trial  was  an  abuse  of  the  discretion 
vested  in  the  court  by  that  section.  To  the  point  that  an 
administrator  is  bound  to  employ  only  such  prudence  and 
diligence  in  the  care  and  management  of  the  estate  or 
property  as  in  general  men  of  discretion  and  intelligence 
employ  in  their  own  like  affairs,  they  cited  Williams  v, 
'  Williams,  65  Wis.  304;  McCahe  v.  Fowler,  84  N.  T.  314, 
318;  Fudge  v.  Durn,  51  Mo.  264;  Whitney  v.  Peddicord,  63 
IlL  249;  Noble  v.  Jones,  35  Tex.  692;  Finlay  v.  Merrimun, 
39  id.  56;  Thompson  v.  Brown,  4  Johns.  Ch.  619;  Furman 
V.  Coe,  1  Caines'  Cases,  96,  106;  State  ex  rel.  Townshend  v, 
Meagher,  44  Mo.  356;  Stevens  v.  Gage,  55  N.  H.  175;  Car- 
penter V,  Carpenter^  12  R.  I.  544;  Job  v.  Job,  23  Eng.  Rep. 
164;  Litchfield  v.  White,  7  N.  Y.  444;  2  Story's  Eq.  Jur. 
sec.  1272. 

For  the  respondents  there  was  a  brief  by  Rietbrock  <£ 
Halsey,  and  oral  argument  by  Z.  W.  Halsey.  They  argued, 
among  other  things,  that  the  granting  or  denying  the  mo- 
tion to  reinstate  the  appeal  was  a  matter  within  the  sound 
discretion  of  the  circuit  court,  and  it  requires  a  strong  case 
for  this  court  to  overrule  an  order  of  this  kind.  McLaren 
V.  Kehhr,  22  Wis.  300;  Seymour  v.  Chippeica  Co.  40  id.  62; 
Lampson  v.  Bowen,  41  id.  484;  Kalckhoff  v,  Zoehrlaut^  43 
id.  373;  McKnight  v.  Livingston,  46  id.  356;  Whitney  v, 
Karner,  44  id.  563.  The  loss  complained  of  could  not  have 
occurred  if  the  administrator  had  settled  the  estate  within 
the  time  required  bj^  law.  1  Perry  on  Trusts,  sees.  407, 
443-446;  Williams  v,  Williams,  55  Wis.  304;  R.  S.  sees. 
3849,  3850.  If  the  assets  were  lost  or  stolen,  it  was  through 
the  negligence  of  the  administrator,  and  he  is  liable.  Corn- 
well  V.  Dick,  8  Hun,  122;  Chambersburg  S.  F.  Association's 
Appeal,  76  Pa.  St.  203;  Litchfield  v.   White,  7  N.  Y.  438; 
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Sh^erin  v,  Pullic  AdinWy  2  Redf.  421;  Whitney  v,  Peddi- 
<!ord,  63  111.  249;  Carpenter  v.  Carpenter,  12  E.  I.  544.  An 
executor  or  administrator  is  bound  to  bring  to  the  manage- 
ment and  closing  of  an  estate  the  same  care  and  diligence 
which  a  prudent  man  would  exercise  under  like  circum- 
stances.. The  liability  of  the  administrator  for  the  loss  of 
the  estate  is  not  wholly  dependent  on  the  question  of 
whether  he  acted  in  good  faith.  Spaulding  v,  Wakefield^s 
Estate,  53  Vt.  660;  Be  Mncdonald,  4  Eedf.  321;  Wood  v. 
Myrick,  17  Minn.  408;  Knott  v.  Cottee,  16  Beav.  80;  State 
ex  reL  Tovmshend  v,  Meagher,  44  Mo.  356 ;  F%idge  v.  Dum^ 
51  id.  264;  Tracy  v.  Wood,  3  Mason,  132;  Doorman  v,  Jen- 
kins, 2  A.  &  E.  256;  Shearm.  &  Eedf.  on  Neg.  sec.  21.  The 
burden  of  showing  care  was  upon  the  administrator.  Dar- 
ling V.  Tounker,  37  Ohio  St.  487,41  Am.  Eep.  532;  E well's 
Evans'  Agency,  327. 

Orton,  J.  The  appellant  was  appointed  administrator 
with  the  will  annexed  of  the  estate  of  Dennis  Eyan,  de- 
ceased, March  15, 1870,  The  county  court,  upon  the  appli- 
cation of  the  respondents  as  creditors  of  said  estate,  on 
September  5,  1882,  made  an  order  requiring  the  appellant 
to  file  an  itemized  account  of  his  receipts  and  disbursements 
as  such  administrator,  on  or  before  the  19th  day  of  said 
month,  and  he  filed  said  account  April  30, 1883,  and  the  re- 
spondents filed  their  objections  to  the  same  February  12, 
1884.  The  appellant  afterwards  filed  his  final  account  as 
follows:  Debit:  Personal  property  claimed  by  the  widow, 
$61.50 ;  received  from  sale  of  pine  timber  (from  certain  pine 
lands  in  Wanpaca  county),  $800,  making  $861.50.  Credit: 
Property  claimed  by  widow,  $61.50;  cash  paid  to  widow, 
$190;  cash  as  expense  of  last  sickness,  $56.50;  cash  paid  as 
expense  of  administration,  $123.19;  making  in  all  $431.19; 
leaving  a  balance  in  his  hands  of  $430.31.  With  said  ac- 
count the  appellant  filed  a  petition  stating,  in  short,  that 
Vol.  78—10 
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one  George  B.  Earner,  between  October,  1871,  and  Novem- 
ber, 1873,  stole  $600  of  the  funds  of  said  estate,  and  that  he 
used  due  care  to  protect  it,  and  prayed  that  he  might  be 
credited  with  the  loss  thereof  in  his  account.  On  March  11. 
1884,  the  county  court  disallowed  said  claim,  and  declared 
the  appellant  chargeable  with  the  balance  of.  said  estate  of 
$430.31,  and  on  December  6,  1884,  ordered  and  directed 
him  to  pay  to  the  respondents,  as  creditors  of  said  estate, 
said  amount  by  a  fro  rata  dividend  to  each  of  $68.84.  From 
this  last  order  an  appeal  was  taken  to  the  circuit  court. 
At  the  May  term  [1886]  of  said  court  the  appeal  was 
reached  for  trial,  and,  no  one  appearing  for  the  respondents, 
the  court  orall}'^  reversed  the  order  of  the  county  court,  but 
no  judgment  was  entered  to  that  effect.  At  the  subsequent 
term  the  court  set  aside  such  decision,  and  reinstated  said 
appeal,  and  finally,  after  trial  and  on  hearing  the  evidence, 
affirmed  the  order  or  judgment  of  the  county  court,  and 
from  such  judgment  this  appeal  is  taken. 

The  first  point  made  by  the  learned  counsel  of  the  appel- 
lant is  that  the  circuit  court  could  not  set  aside  its  first  de- 
cision at  a  subsequent  term.  It  might  be  a  sufficient  answer 
that  no  judgment  was  entered,  and  the  decision  only  was 
announced,  but  the  court  had  ample  power  by  the  statute 
(sec.  2832,  K.  S.)  to  relieve  the  respondents  from  such  de- 
cision, on  account  of  their  excusable  neglect  and  surprise, 
which  were  shown  by  ^affidavit.  McLaren  v,  Kehlor^  22 
Wis.  300;  Seymour  v,  Chippewa  Co.  40  Wis.  62;  Lampson 
V.  Bowen^  41  Wis.  484;  Whitney  v.  Karner^  44  Wis.  563; 
McKnight  v.  Liv'mgston^  46  Wis.  356. 

The  only  other  question  is  on  the  merits.  The  circuit 
court  must  have  found  that  the  appellant  did  not  use  due 
care  to  protect  said  moneys  from  loss  by  theft,  for  we  will 
not  assume,  in  the  absence  of  any  written  findings  of  the 
particular  facts,  that  the  court  found  that  the  money  was 
not  stolen.     It  is  unnecessary  to  review  the  evidence,  which 
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consisted  entirely  of  the  testimony  of  the  appellant;  for 
one  fact  which  appears  in  the  record  is  suflBcient  to  charge 
the  appellant  with  the  loss,  and  that  is  that  the  moneys 
ought  to  have  been  paid  to  the  creditors  of  the  estate  long 
before  the  time  when  it  is  claimed  they  were  stolen.  That 
neglect  is  not  excused  or  palliated.  It  was  inexcusable 
negligence  that  he  retained  the  money  in  his  custody  where 
it  could  be  stolen.  If  the  estate  had  been  settled  and  the 
money  paid  out  to  the  creditors  within  the  time  required  by 
law,  the  loss  would  not  have  occurred.  Sees.  3849,  3850, 
R  S.;  1  Perry  on  Trusts,  §§  407,  443;  Williams  v.  Will- 
iams, 55  Wis.  304;  and  other  authorities  cited  in  the  brief 
of  respondents'  counsel. 

By  the   Court — The  judgment  of  the  circuit  court  is 
affirmed. 


GuTH,  Eespondent,  vs.  Lubaoh,  Appellant. 

November  16  ^December  4, 1888, 

(1,2)  Practice:  Frivolous  demurrer:  Motion  for  judgment:  Order  to 
strike  out:  Costs  as  condition  of  answering.  (SJ  Slander:  Mean- 
ing of  u)ords:  **Use,'^ 

1.  A  motion  for  judgment  on  the  pleadings  on  the  ground  that  a  de- 

murrer 18  frivolous  is,  in  substance  and  legal  effect,  a  motion  to 
strike  out  the  demurrer. 

2.  Under  sec.  2681,  B.  S.,  upon  striking  out  a  frivolous  demurrer,  the 

court  may  make  the  payment  of  costs  a  condition  of  the  privilege 
of  pleading  over,  although  costs  were  not  asked  for  in  the  notice 
of  the  motion  to  strike  out. 
8.  The  words,  "  My  father-in-law  [the  plaintiff]  has  used  my  wife  for 
eleven  years.  The  children  are  not  mine ;  they  are  from  him,'' 
are  capable  of  the  meaning,  ascribed  to  them  in  innuendoes,  that 
the  plaintiff  had  been  guilty  of  the  crimes  of  incest  and  adultery. 
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APPEAL  from  the  Circuit  Court  for  Washington  County. 

The  following  statement  ot  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

This  is  an  action  of  slander.  The  amended  complaint 
contains  two  counts,  in  each  of  which  it  is  alleged,  in  effect, 
that  the  plaintiff  is  fifty-five,  years  of  age,  and  has  been  mar- 
ried to  and  lived  with  his  present  wife  at  Kewaskum,  Wis- 
consin, ever  since  January  4, 1851;  that  he  and  his  said  wife 
have  had  sixteen  children,  six  of  whom  are  dead,  including 
one  daughter  named  Lizzie  who  was  born  February  5, 1853, 
and  died  October  6,  1870;  that  they  have  ten  children  still 
living,  including  Nicholas  Guth,  Jr.,  hereinafter  mentioned, 
and  Katherine,  who  was  born  September  6,  1856,  and  who, 
several  years  ago,  was  married  to  and  is  now  the  wife  of 
the  defendant;  that  said  Katherine  has  several  children 
still  living  as  the  fruit  of  her  marriage  with  the  defendant; 
that  November  7,  1887,  at  said  Kewaskum,  the  defendant 
falsely  and  maliciously  spoke  and  published  of  and  con- 
cerning the  plaintiff,  in  the  presence  and. hearing  of  divers 
good  and  worthy  citizens  of  this  state  and  neighbors  of  the 
plaintiff,  who  understood  the  German  language  and  the 
effect  and  meaning  of  said  words,  the  false,  malicious,  and 
defamatory  words  in  the  German  language  (which  are  given 
in  German,  with  appropriate  innuendoes),  and  a  correct, 
literal,  and  exact  translation  into  English  is  therein  alleged, 
with  a  repetition  of  such  innuendoes,  as  follows,  to  wit: 
"My  father-in-law  [the  said  plaintiff  meaning]  has  used  my 
wife  [the  defendant's  wife  and  daughter  of  said  phiintiff 
meaning]  for  eleven  years  [thereby  meaning  that  said 
plaintiff  had  been  guilty  of  the  crimes  of  incest  and  adul- 
tery with  said  defendant's  wife,  who  is  a  daughter  of  said 
plaintiff,  as  aforesaid  meaning].  The  children  [the  said 
defendant's  said  children  meaning]  are  not  mine  [the  said 
defendant's  meaning] ;  they  [the  said  defendant's  children 
meaning]  are  from  him  [the  said  plaintiflf  meaning]."   There 
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are  also  the  usaal  allegations  to  the  effect  that  said  words 
were  understood  by  the  persons  in  whose  presence  and  hear- 
ing they  were  spoken,  as  charging  the  plaintiff  with  being 
guilty  of  the  crimes  of  incest  and  adultery  with  the  defend- 
ant's said  wife.      ^ 

The  second  count  substantially  repeats  the  facts  above 
mentioned,  and  also  alleges,  in  eflFeot,  that  November  7, 
1887,  at  said  Eewaskura,  the  defendant,  in  a  certain  other 
discourse,  then  and  there  had  with  said  Nicholas  Guth,  Jr., 
son  of  the  plaintiff,  in  the  presence  and  hearing  of  said 
Nicholas  Guth,  Jr.,  and  other  good  and  worthy  citizens  and 
neighbors  of  the  plaintiff,  falsely  and  maliciously  spoke  of 
and  concerning  the  plaintiff  the  false,  malicious,  scandalous, 
and  defamatory  words,  which,  with  innuendoes,  were  alleged 
therein  to  be  as  follows,  to  wit:  ^^  Your  father  [the  said 
plaintiff  meaning]  has  heen  using  my  wife  [the  said  defend- 
ant's wife  aforesaid  meaning]  for  the  last  eleven  years 
[thereby  meaning  that  said  plaintiff  had  b^en  guilty  of  the 
crimes  of  incest  and  adultery  with  the  said  wife  of  said  de- 
fendant, who  is  a  daughter  of  said  plaintiff,  as  aforesaid 
meaning].  Tour  sister  that  has  been  dead  so  many  years 
[meaning  the  plaintiff's  daughter  Lizzie,  who  died  as  afore- 
said], your  father  [the  plaintiff  meaning]  used  her  [the  said 
daughter  meaning]  from  tlie  time  she  [the  said  plaintiff's 
daughter  meaning]  was  eleven  years  old  until  the  time  of  her 
[the  said  plaintiff's  daughter  Lizzie  meaning]  death  [thereby 
meaning  that  said  plaintiff  had  been  guilty  of  the  crime 
of  incest  with  said  daughter,  the  said  Lizzie,  now  dead]." 
That  said  words  were  understood  by  the  said  Nicholas,  Jr., 
and  others,  as  charging  the  plaintiff  to  have  been  guilty  of 
the  crimes  of  incest  and  adultery  with  the  defendant's  wife, 
and  incest  with  said  Lizzie  during  her  life.  The  complaint 
prayed  $10,000  damages,  and  costs. 

The  defendant  demurred  to  each  of  said  counts  separately, 
on  the  ground  that  the  same  did  not  state  facts  sufScient  to 
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constitute  a  cause  of  action.  Thereupon  the  plaintiflf  moved 
the  court  for  judgment  on  the  pleadings  in  the  action,  on 
the  ground  that  said  demui*rer  to  said  complaint  was  frivo- 
lous. Upon  the  hearing  of  that  motion,  it  was,  in  effect, 
ordered  by  the  court  that  the  demurrer  be,  and  the  same 
was  thereby,  overruled  and  stricken  out  as  frivolous,  and 
that  the  plaintiflf  have  judgment  against  the  defendant  as 
demanded  in  the  complaint,  but  with  leave  to  the  defend- 
ant to  answer  within  twenty  days,  on  payment  of  $10  costs 
to  the  plaintiflf  and  the  clerk's  fees.  From  that  order  the 
defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Barney  cfe  Kuechenmeister^  and  for  the  respondent  on 
that  of  Paul  A.  Weil. 

For  the  appellant  it  was  contended,  inter  alia^  that  under 
sec.  2681,  R.  S.,  a  motion  for  judgment  on  account  of  the 
alleged  frivolousness  of  a  demurrer  was  not  proper  with- 
out a  previous  motion  to  strike  out  the  demurrer;  and 
upon  the  hearing  of  such  motion  it  was  an  irregularity  to 
enter  an  order  striking  out  the  demurrer.  Under  the  same 
statute  in  New  York  it  has  been  held  to  be  error  to  allow 
costs  upon  a  motion  when  not  prayed  for  in  the  notice  of 
motion.  4  Wait's  Pr.  596 ;  Northrop  v.  Van  DuBen^  5  How. 
Pr.  134;  Saratoga  cfe  W.  li,  Co,  v.  McCoy,  9  How.  Pr.  341. 
Words  in  themselves  not  actionable  cannot  be  rendered  so 
by  an  innuendo,  without  a  prefatory  averment  of  extrin- 
sic facts  which  made  them  slanderous.  The  innuendo  can- 
not aver  a  fact  or  change  the  natural  meaning  of  words. 
Frank  v.  Dun7iing,  38  Wis.  270,  273;  Weil  v.  ScJwiidt,  28 
id.  137,  140;  Uayesv,  Mitchell,  I^Xdickt  111 \  Miles  v.  Van- 
horn,  17  Ind.  245,  79  Am.  Dec.  477.  Language  alleged  to 
have  been  spoken,  and  unmodified  by  a  statement  of  ex- 
trinsic facts,  will  be  interpreted  in  its  ordinar3''  sense  as  it 
would  be  usually  understood  by  the  hearers.  Townshend 
on  Slander,  sees.  133,  142;  1  Starkie  on  Slander,  44.     See, 
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also,  IIoU  V.  Scholejidd^  6  Term,  691 ;  Patterson  v,  Edwards^ 
7  111.  720;  Brown  v.  Brown^  14  Me.  317;  Foster  v.  Brown- 
ing, Cro.  Jac,  688,  pi.  2;  Johnson  v,  Hedge^  6  U.  0.  Q.  B. 
337;  McCuen  v.  Ludlum^  17  N.  J.  Law,  12;  Eillhoiise  v, 
Peck,  2  Stew.  &  P.  (Ala.),  395.  There  is  no  statement,  ex- 
cept the  innuendo,  that  the  word  "  used  "  was  employed  by 
the  defendant  in  any  other  than  its  natural  sense. 

Cassodat,  J.  If  a  demurrer  be  frivolous,  the  court,  or 
the  presiding  judge  thereof,  may,  upon  motion,  strike  out 
such  pleading,  and  thereupon  either  order  judgment  in  favpr 
of  the  adverse  party  or  in  his  discretion  allow  the  party 
interposing  the  same  to  plead  over  within  a  limited  time  on 
such  terms  as  may  be  just.  Sec.  2681,  R.  S.;  subd.  20, 
sec.  2,  ch.  194,  Laws  of  1879.  We  are  clearly  of  the 
opinion  that  the  motion  for  judgment  on  the  ground  that 
the  demurrer  was  frivolous,  was  in  substance  and  legal 
effect  a  motion  to  strike  out  the  demurrer.  .This  is  the 
logic  of  the  rule  long  since  adopted  by  this  court,  to  the 
effect  that  an  order  to  strike  out  a  demurrer,  with  leave  to 
plead  over  on  the  usual  terms,  is,  in  substance,  an  order 
overruling  the  demurrer,  and  hence  would  not  be  reversed 
unless  the  demurrer  was  in  fact  well  taken.  Hoffmaii  v, 
Wheelock,  62  Wis.  435;  Strdka  v.  Zander,  60  Wis.  115; 
LerdaU  v.  Charter  Oak  L.  Ins,  Co.  51  Wis.  430.  Manifestly 
it  was  so  regarded  by  the  learned  trial  judge.  Hence  the 
order  overriding  the  demurrer,  as  well  as  striking  it  out. 

Complaint  is  made  because  the  order  allows  costs  upon 
the  motion  when  none  were  asked  in  the  notice  of  motion. 
But  we  do  not  understand  the  order  as  imposing  costs  upon 
the  defendant.  In  the  exercise  of  the  discretion  vested  in 
the  trial  judge  by  the  statute  cited,  he  simply  gave  the  de- 
fendant the  privilege  of  answering  within  the  time  named 
upon  the  .payment  of  such  costs  and  fees.  The  statute  cited 
authorizes  the  granting  of  such  privilege  ^' on  such  terms  as 
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may  be  just."  Of  course  he  was  not  bound  to  so  answer, 
and  hence  not  bound  to  pay  such  costs.  He  was  only 
bound  to  pay  in  case  he  availed  himself  of  the  privilege 
thereby  granted. 

The  principal  question  for  determination  is  whether  the 
words  alleged  to  have  been  spoken  in  the  respective  counts 
are  capable  of  indicating  the  criminal  conduct  charged. 
Undoubtedly  such  words  are  to  be  construed  in  the  plain 
and  popular  sense  in  which  they  were  naturally  understood 
by  those  who  heard  them.  CampheU  v,  Campbell^  54  Wis. 
90;  Bradley  v,  Cramer^  59  Wis.  309;  Ellsworth  v.  Ilayes,  71 
Wis.  434.  We  agree  with  counsel  to  the  effect  that  it  is 
not  the  office  of  an  innuendo  to  enlarge  the  meaning  of  the 
alleged  slanderous  words,  but  merely  to  point  out  their  ap- 
plication to  the  facts  previously  alleged.  Ibid.  It  is  for 
the  court  to  determine  whether  the  words  employed  are 
capable  of  the  meaning  ascribed  to  them  by  the  innuendoes, 
and  for  the  jury  to  determine  whether  such  meaning  is 
truly  ascribed  to  them.  Ibid.  It  is  contended  by  the 
counsel  for  the  defendant  that  the  language  employed, 
charging  the  plaintiflF  with  having  *'used"  the  defendant's 
wife,  were  incapable  of  the  criminal  meaning  ascribed  to 
them  in  the  innuendoes  and  charged  in  the  complaint;  and 
that  no  such  meaning  or  definition  can  be  found  anywhere. 
The  learned  counsel  seems  to  have  momentarily  forgotten 
such  use  of  the  word  in  the  enumeration  of  particular  sins 
by  Paul,  where  he  speaks  of  the  change  of  "  the  natural 
use  into  that  which  is  against  nature;"  and,  again,  of  "the 
men  leaving  the  natural  w«^,"  etc.  Romans,  ch.  1,  verses  26, 
27.  Besides,  the  language  alleged  in  the  first  count  to 
have  been  employed  is  fairly  capable  of  meaning,  as  stated 
in  the  innuendoes,  that  the  defendant  disclaimed  the  pa- 
ternity of  the  children  which  were  ostensibly  his,  and  as- 
serted that  they  were  from  the  plaintiflF.  We  are  forced  to 
conclude  that  the  words  alleged  to  have  been  employed  in 
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the  respective  counts  are  capable  of  the  criminal  meaning 
ascribed  to  them  by  the  innuendoes. 
By  the  Court. —  The  order  of  the  circuit  court  isaflBrmed. 


Schwalbach,  Appellant,  vs.  The  Chicago,  Milwaukee  <fe 
St.  Paul  Railway  Company,  Respondent. 

November  16  —  December  4,  1888. 

(1)  Adverse  possession  of  land  as  against  grantee,  (2y  S)  Deed  abso- 
lute inform:  Evidence  to  establish  condition.  (4J  Costs:  BiU  of 
exceptions. 

1.  The  continued  occupancy  or  possession  of  land  by  one  who  has  con- 

veyed it,  or  by  persons  claiming  under  him  subsequent  to  the 
conveyance,  will  be  presumed  to  have  been  in  subordination  to  the 
title  of  the  grantee;  and  to  rebut  such  presumption  there  must  be 
shown  some  clear,  unequivocal  act  which  would  amount  to  an 
open  denial  of  the  grantee's  title. 

2.  Conversations,  had  after  the  date  of  an  alisolute  deed  to  a  railroad 

company,  with  persons  connected  in  some  way  with  such  com- 
pany, but  not  shown  to  have  had  authority  to  speak  for  or  bind  it, 
are  not  admissible  in  evidence  to  prove  that  the  grant  was  upon 
condition  that  a  depot  should  be  built  on  the  premises. 

3.  Nor  is  a  writing,  drawn  up  at  the  instance  of  the  grantor  after  the 

date  of  the  deed,  and  stating  that  the  deed  was  made  upon  that 
^  condition,  admissible  to  prove  such  fact,  where  such  writing  was 
never  signed  by  or  on  behalf  of  the  company  and  there  is  no  evi- 
dence that  the  company  ever  admitted  that  the  real  facts  were 
stated  therein. 

4.  Under  sec.  2921,  R.  S.,  fees  for  drafting  a  bill  of  exceptions  used  on 

appeal  to  this  court  may  be  taxed  as  costs  in  the  trial  court. 

APPEAL  from  the  Circuit  Court  for  Washington  County. 

Ejectment.  The  cause  was  before  this  court  on  a  former 
appeal,  when  a  judgment  in  favor  of  the  plaintiflf  was  re- 
versed. 69  Wis.  292.  Upon  the  second  trial  the  court  di- 
rected a  verdict  in  favor  of  the  defendant;  and  from  the 
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judgment  entered  thereon  the  plaintiflf  appeals.  The  facts 
will  suflBciently  appear  from  the  report  of  the  former  ap- 
peal and  from  the  opinion  herein. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  P.  {&  T.  O^Meara,  They  contended,  inter  alia^  that 
Exhibit  2  (referred  to  in  the  opinion)  should  have  been  ad- 
mitted in  evidence,  and  that  it  showed  the  possession  of 
Witlin  to  have  been  adverse.  Watson  v.  Or  egg  ^  36  Am. 
Dec.  176.  It  was  competent  as  tending  to  prove  a  forfeit- 
ure of  the  defendant's  ^itle  by  breach  of  condition  subse- 
quent. Horner  v.  C,  M.  <&  St.  P.  R.  P.  Co.  38  Wis.  165; 
Mesaer  v,  Oestreich^  62  id.  684.  It  was  for  the  jury  and  not 
for  the  court  to  determine,  in  a  case  like  this,  whether  there 
had  been  a  disseizin  and  adverse  holding.  McPhersonv, 
Featherstoiie^  37  Wis.  632;  MacTdotv,  Duhreuil^  43  Am.  Dec. 
550;  Beverly  v.  Burke^  54  id.  356;  Bartlett  v,  Secor,  56  Wis. 
520.'  Costs  should  not  be  taxed  in  the  circuit  court  for  a 
bill  of  exceptions  prepared  exclusively  for  the  purpose  of 
appeal  to  the  supreme  court.  Such  costs  are  included  in 
the  gross  sum  allowed  as  attorney's  fees  in  the  supreme 
court.  The  bills  of  exceptions  mentioned  in  sec.  2921,  R.  S., 
include  only  those  prepared  by  the  direction  of  the  circuit 
judge,  under  the  provisions  of  sec.  2879,  to  be  i^ed  in  the 
circuit  court  on  the  hearing  of  motions  for  a  new  trial. 

For  the  respondent  there  was  a  brief  by  John  W.  Cary^ 
attorney,  and  H.  H.  Fields  of  counsel,  and  oral  argument 
by  Mr,  Field, 

Cole,  C.  J.  After  the  evidence  on  both  sides  had  been 
received  in  this  case,  on  motion  therefor  the  trial  court  di- 
rected a  verdict  in  favor  of  the  defendant.  The  question 
is.  Was  this  error?  It  is  claimed,  on  the  part  of  the  appel- 
lant, that  the  case  should  have  been  submitted  to  the  jury 
on  the  question  of  adverse  possession.  If  there  was  any 
evidence  which  tended  to  prove  that  the  plaintiflf  or  those 
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from  whom  he  derived  title  had  been  in  the  possession  of 
the  disputed  strip,  holding  the  same  adversely  to  the  de- 
fendant, for  the  requisite  period,  then  the  direction  of  the 
court  was  erroneous.  The  inquiry  is,  Was  there  any  such 
evidence?  The  testimony  given  to  prove  adverse  possession 
was  substantially  the  same  as  that  before  the  court  on  the 
former  appeal.  69  Wis.  292.  The  head-note  in  that  case 
will  give  a  sufficient  answer  to  much  of  the  argument  now 
made  to  establish  the  position  that  there  was  evidence  of 
adverse  possession  which  should  have  been  submitted  to 
the  jury.     It  is  as  follows: 

"  The  continued  occupation  of  land  by  one  who  has  con- 
veyed the  same  to  another  is  presumptively  not  adverse, 
but  in  subordination  to  the  title  of  his  grantee.  He  is 
estopped  by  his  deed  from  claiming  that  it  is  adverse.  In 
order  to  destroy  such  presumption  and  hold  by  adverse 
possession  as  against  the  title  under  the  first  deed,  a  person 
claiming  under  a  junior  deed,  given  by  the  same  grantor 
while  he  still  remained  in  possession  of  the  land,  must  dis- 
seize the  rightful  owner,  either  by  ousting  him  from  an 
actual  possession,  or  by  taking  such  open  and  notorious 
possession  when  the  land  is  unoccupied  that  the  owner  must 
be  presumed  to  know  that  he  holds  adversely;  and  he 
must  show  by  clear  and  positive  proof  a  continuance  of  such 
adverse  possession  for  the  time  prescribed  by  statute.  A 
covenant  in  a  deed  of  land,  for  a  quiet  and  peaceable  pos- 
session by  the  grantee,  runs  with  the  land,  and  binds  any 
one  to  whom  the  same  grantor  subsequently  conveys  the 
same  land ;  and  the  possession  of  such  second  grantee  must 
be  held  to  be  in  subordination  to  the  title  of  the  first 
grantee.  The  recording  of  a  deed  is  constructive  notice  of 
its  existence  and  contents  to  all  subsequent  purchasers  of 
the  land,  and  renders  them  subject  to  whatever  covenants 
therein  run  with  the  land." 

This  is  a  full  and  complete  answer  to  any  argument  that 
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the  possession  was  adverse,  founded  upon  the  fact  of  the 
continued  occupancy  and  cultivation  of  the  disputed  strip 
by  With'n,  the  common  source  of  title,  and  by  all  deriving 
title  from  him  subsequent  to  his  deed  to  the  railroad  com- 
pany. No  inference  that  there  had  been  a  disseizin  of  the 
company  can  be  made  from  such  mere  occupancy  or  pos- 
session, but  there  must  be  some  further  proof  of  ouster  or 
claim  of  title  hostile  to  the  title  of  the  true  owner;  other- 
wise, the  presumption  is  such  possession  is  subservient  to 
the  legal  title;  and  any  subsequent  grantee,  in  order  to 
destroy  this  presumption,  must  show  an  ouster  of  the  right- 
ful owner  before  the  statute  will  begin  to  run  in  his  favor. 
There  was  no  evidence  of  any  such  ouster  in  the  case,  and 
there  is  an  entire  absence  of  all  proof  of  any  act  or  decla- 
ration which  would  tend  to  show  adverse  possession  of  the 
strip,  either  by  the  Schindlers  or  by  the  father  of  the  plaint- 
iflf.  The  possession  of  the  Schindlers  was  precisely  of  the 
same  character  as  that  of  their  grantor,  Witlin,  after  his 
deed  to  the  railroad  company,  and  which,  under  the  stat- 
ute, must  be  deemed  to  have  been  in  subordination  to  the 
legal  title.  Schwalbach  took  his  deed,  in  1866,  in  the  same 
manner,  and  went  into  possession  charged  v/ith  notice  of 
the  title  of  the  railroad  company;  and  he  did  nothing  — 
made  no  claim  —  which  would  amount  to  a|i  ouster  of  the 
company. 

There  was  evidence  offered  and  rejected,  including  Ex- 
hibit  2,  which  it  is  said  tended  to  show  a  claim  of  title  and 
hostile  possession  by  Witlin  after  his  deed  to  the  company. 
It  is  said  that  his  deed  to  the  company  was  upon  the  con- 
dition that  a  depot  should  be  built  upon  the  premises  con- 
veyed. The  deed  contains  no  such  condition,  but  merely 
states  that  the  strip  conveyed  is  "for  the  uses  and  purposes 
of  the  railroad  company."  But  it  was  sought  to  show  that 
there  was  an  agreement  restricting  the  use  of  the  strip,  and 
a  condition  that  upon  failure  to  so  use  it  the  land  should 
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revert  to  the  grantor.  Now,  assuming  for  the  purposes  of 
the  case,  without  deciding  the  question,  that  it  was  compe- 
tent to  prove  by  parol  that  the  deed  was  given  upon  such 
a  condition,  still  we  find  nothing  in  the  proposed  evidence 
which  tends  to  show  there  was  such  a  condition  annexed 
to  the  grant,  and  that  Witlin  entered  into  the  possession  of 
the  strip  for  a  breach  of  the  condition.  To  prove  the  al- 
leged condition,  it  was  proposed  to  give  in  evidence  certain 
con vei'sat ions  which  the  witness  Huegin  had  with  persons 
connected  in  some  way  with  the  railroad  company,  after 
the  date  of  the  deed  executed  by  Witlin  to  it.  It  does  not 
appear  that  these  conversations  were  had  with  any  officer 
or  agent  of  the  company  who  had  authority  to  speak  for  it 
in  the  matter  or  to  bind  it  by  any  business  proposition. 
It  is  too  plain  for  argument  that  it  was  not  error  to  exclude 
such  idle  and  unauthorized  conversations  as  evidence  in  the 
case.  Exhibit  2  was  a  writing,  it  appears,  drawn  up  at  the 
instance  of  Witlin  a  few  days  after  the  date  of  his  deed  to 
the  company,  which  in  effect  stated  that  such  deed  was 
made  upon  the  condition,  and  that  the  strip  was  coifveyed 
for  the  only  use,  purpose,  and  occupation  as  a  station  for 
the  company,  and  for  no  other  use  or  occupation  whatever; 
and,  in  the  event  that  the  company  failed  to  so  use  and  oc- 
cupy the  land  for  a  railroad  station,  the  deed  should  be 
void,  and  the  grantor  should  have  the  right  to  re-enter  and 
take  possession  of  the  premises  conveyed.  This  writing 
was  never  signed  by  the  railroad  company,  or  by  any  one 
in  its  behalf,  and  there  iS  no  evidence  that  it  ever  admitted 
that  the  strip  was  conveyed  upon  any  such  condition.  It 
was  therefore  rightly  excluded  on  that  ground.  There 
surely  should  be  some  evidence  that  the  company  admitted, 
at  least,  that  the  writing  set  forth  the  facts  truly  as  to  the 
alleged  condition,  and  that  the  conveyance  would  have 
stated  such  condition  had  it  expressed  the  full  agreement 
of  the  parties.  But  no  such  admission  was  shown, —  not  a 
word  or  fact  proven  that  would  warrant  the  inference  that 
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the  company  ever  admitted  that  the  writing  set  forth  the 
real  facts  as  to  the  condition;  so  it  is  very  obvious  that  it 
was  not  error  to  reject  the  writing  as  evidence  for  any 
purpose. 

We  conclude  our  remarks  by  saying  that  we  find  nothing 
in  the  evidence  which  tends  to  prove  a  disseizin  of  the  com- 
pany, or  which  will  warrant  the  assumption  that  there  was 
any  possession  by  any  party,  adverse  and  hostile  to  its  title. 
In  order  to  show  an  ouster  of  the  company,  and  gain  title 
for  himself,  there  should  be  some  clear,  unequivocal  act  by 
some  one  deriving  title  under  the  junior  deed  from  Witlin, 
which  would  amount  to  an  open  denial  of  the  title  of  the 
company.  The  facts  proven  to  show  adverse  possession  are 
no  stronger  than  they  were  in  the  former  case,  when  it  was 
said  there  was  an  absence  in  the  record  of  any  evidence  of 
disseizin  of  the  company. 

There  was  no  error  in  taxing  as  costs  the  fees  for  draft- 
ing the  bill  of  exceptions  used  on  the  former  appeal.  Sec. 
2921,  R  S.,  authorizes  the  taxation  of  such  fees. 

It  follows  from  these  views  that  the  judgment  of  the  cir- 
cuit court  must  be  aflSrmed. 

By  Hie  Court —  Judgment  affirmed. 


Jaoobson,  Appellant,  vs.  Landolt,  Kespondent 

November  16  —  Deceniber  4,  1888, 

Partnership:  Dissolution:  Intervention  by  attachment  creditor:  Vacat- 
ing appointment  of  receiver. 

One  who  has  attached  partnership  property  in  the  hands  of  a  receiver 
appointed  in  an  action  for  dissolution  of  the  partnership  may  inter- 
vene in  such  action  for  the  purpose  of  asserting  his  claim  under 
the  attachment,  and  may  attack  the  validity  of  the  appointment  of 
the  receiver  by  a  petition  setting  forth  the  facts,  upon  which  an  issue 
may  be  made  and  determined.  He  cannot,  however,  attack  such 
appointment  in  a  summary  proceeding  by  motion. 
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APPEALS  from  the  Circuit  Court  for  Ozaukee  County. 

The  respondent,  WiUiaw.  H.  Landolt^  commenced  an 
action  against  one  James  W.  Yail,  on  January  16,  1888,  al- 
leging in  his  complaint  that  the  plaintiff  and  defendant 
were  copartners,  doing  business  as  bankers  at  the  city  of 
Port  Washington,  in  this  state,  under  the  firm  name  of 
James  W.  Vail  &  Co.;  that  they  both  desired  a  dissolution 
of  such  copartnership;  that  there  were  large  assets  belong- 
ing thereto,  and  a  large  number  of  creditors  of  the  firm ; 
and  that  the  interests  of  all  concerned  required  the  appoint- 
ment of  a  receiver  of  such  assets,  to  be  administered  under 
the  direction  of  the  court.  On  the  same  day  Vail  signed 
an  instrument  in  writing,  as  follows:  "I  hereby  appear  in 
the  above-entitled  action  and  consent  to  the  appointment 
of  a  receiver  therein."  Also  on  the  same  day  a  receiver  of 
the  partnership  assets  was  appointed  by  a  court  commis- 
sioner, and  qualified  as  such  by  giving  a  bond  as  directed 
by  the  commissioner. 

Subsequently  the  appellant,  Neils  Jacobson^  gave  notice 
of  a  motion  to  be  heard  March  6,  1888,  for  leave  to  inter- 
vene in  the  action,  and  to  vacate  the  order  appointing  a 
receiver  therein.  The  grounds  for  such  motion  were  that 
on  the  17th  day  of  January,  the  day  after  the  receiver  was 
appointed,  Jacobson^  who  was  a  creditor  of  the  alleged  part- 
ners, commenced  an  action  against  them,  and  sued  out  a 
writ  of  attachment  therein,  which  was  duly^  levied  upon 
certain  property  of  the  debtors  then  in  the  hands  of  the  re- 
ceiver; that  no  action  was  in  fact  commenced  by  Landolt 
against  Vail,  because  the  summons  had  not  been  served 
upon  him  and  he  had  made  no  effectual  appearance  in  the 
action;  that  Landolt  and  Vail  were  not  partners;  that  the 
action,  if  one  was  commenced,  was  collusive  and  fraudulent; 
that  the  commissioner  had  no  authority  to  appoint  a  re- 
ceiver; and  that  the  complaint  states  no  adequate  cause 
for  the  appointment  of  a  receiver.   The  motion  was  brought 
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to  a  hearing  at  the  time  appointed  therefor,  upon  affidavits 
and  certain  depositions  taken  under  Circuit  Court  Rule  XL 
Pending  the  hearing  of  the  motion,  and  on  March  7,  1888, 
the  circuit  court  made  an  order  «»  parte  in  the  partnership 
suit,  as  follows:  '^The  defendant  having  appeared  in  the 
above-entitled  action  on  the  16th  day  of  January,  1888,  and 
having  failed  to  answer  or  demur  to  the  plaintiff's  com- 
plaint, and  it  appearing  that  said  copartnership  is  insolvent, 
and  a  large  number  of  creditors  having  filed  claims  for  a 
pro  rata  distribution  of  the  assets  in  the  hands  of  the  re- 
ceiver, and  also  that  certain  creditors  claim  liens  upon  or 
special  rights  in  the  property  in  the  hands  of  the  receiver 
of  this  court,  on  motion  of  Jenkins,  Winkler  &  Smith,  plaint- 
iflPs  attorneys,  it  is  ordered  that  all  persons  who  have  filed, 
or  who  may  file,  claims  against  said  James  W.  Vail  &  Co., 
on  their  claiming  an  equal  distribution  of  the  assets  in  the 
hands  of  the  receiver,  be  admitted  as  parties  for  the  pur- 
poses of  their  respective  claims,  and  that  all  persons  who 
claim  to  have  any  liens  upon  or  special  rights  in  any  prop- 
erty in  the  hands  of  the  receiver,  and  may  desire  to  do  so, 
may  present  their  respective  claims  to  this  court  by  petition 
duly  verified,  serving  a  copy  of  the  petition  on  the  attor- 
neys for  the  receiver;  that  the  receiver  have  leave  within 
twenty  days  to  answer  the  same,  and  the  same  may  there- 
upon be  heard  in  this  court,  or  as  the  court  shall  direct. 
It  is  further  ordered  that  the  receiver  heretofore  appointed 
be  and  he  is  hereby  authorized  to  bring  suit  within  this 
state,  or  other  states,  for  the  purpose  of  recovering  any  de- 
mands due  or  assets  belonging  to  said  firm  of  James  W. 
Vail  &  Co."  The  court  afterwards  denied  the  motion  of 
Jacobsoii  for  leave  to  intervene  and  to  vacate  the  order  ap- 
pointing a  receiver.  This  order  is  dated  March  28,  1888. 
The  first  appeal  herein  is  by  Jacobson  from  such  order. 

On  May  4,  18S8,  Jacohson  made  a  motion  that  he  be  ad- 
mitted as  a  party  to  the  partnership  action,  and  that  the 
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order  of  March  7, 1888,  be  vacated  and  set  aside.  On  May  8, 
1888,  the  court  made  an  order  denying  such  motion.  From 
such  last-mentioned  order  Jacobson  also  appeals. 

W.  J,  Turner  and  W.  H,  Timlin,  for  the  appellant. 

For  the  respondent  there  were  briefs  by  Winkler.  Flan- 
ders, Smith,  Bottum  ds  Vilas,  and  oral  argument  by  IT.  O. 
Sloan. 

Lyon,  J.  The  rules  of  law  upon  which  these  appeals 
must  be  determined  are  not  diflBcult,  and  may  be  very 
briefly  stated.  The  appellant,  Jacobson,  who  claims  a  spe- 
cial lien  upon  a  portion  of  the  copartnership  property  in 
the  hands  of  the  receiver,  has  the  right  to  intervene  in  the 
partnership  action  for  the  purpose  of  asserting  such  lien. 
But  inasmuch  as  the  property  came  into  the  hands  of  the 
receiver  before  he  levied  his  attachment  upon  it,  in  order 
to  successfully  assert  his  claim  and  lien  thereupon  it  seems 
necessary  that  he  should  obtain  a  vacation  of  the  order 
appointing  the  receiver.  Hence  he  is  entitled  in  some  ap- 
propriate proceeding  to  attack  the  validity  of  such  appoint- 
ment. But  a  sunvmary  proceeding  by  motion  is  not  the 
appropriate  method  of  making  such  attack.  This  can  only 
properly  be  done  upon  the  petition  of  the  party  interested, 
setting  forth  the  facts  upon  which  he  relies  to  obtain  a  vaca- 
tion of  the  appointment.  To  such  a  petition  the  receiver, 
who  is  the  officer  of  the  court  and  represents  all  parties 
adversely  interested,  may  interpose  an  answer,  and  take 
issue  upon  any  of  the  facts  stated  in  the  petition.  The 
issue  thus  made  is  to  be  determined  in  the  regular  course 
of  judicial  procedure  by  a  trial  thereof  and  a  determina- 
tion of  the  material  facts  involved.  The  order  of  March 
7,  1888,  provides  that  "  all  persons  who  claim  to  have  any 
liens  upon  or  special  rights  in  any  property  in  the  hands  of 
the  receiver,  and  may  desire  to  do  so,  may  present  their 
respective  claims  to  this  court  by  petition  duly  verified, 
Vol-  73-10 
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serving  a  copy  of  the  petition  on  the  attorneys  for  the 
receiver;  that  the  receiver  have  leave  within  twenty  days 
to  answer  the  same,  and  the  same  may  thereupon  be  heard 
in  this  court,  or  as  the  court  shall  direct."  This  order  gives 
Jacohsony  as  well  as  all  others  similarly  situated,  the  right 
to  intervene  in  the  partnership  action,  and  to  litigate  therein 
any  and  all  questions  aflfecting  his  right  to  a  paramount 
lien  upon  the  property  attached  by  him.  It  is  scarcely 
necessary  to  add  that  nothing  in  the  orders  appealed  from 
is  res  adjiidicata  upon  any  of  the  questions  thus  put  in 
issue  by  the  petition  and  answer. 

Both  of  the  orders  appealed  from  were  made  after  the 
order  of  March  7,  1888,  and  they  deny  the  right  of  Jacob- 
son  to  intervene.  These  orders  while  in  force  may  be,  and 
probably  are,  a  modification  of  the  order  of  March  7th, 
operating  to  except  Jacobson  from  that  order  and  bar  his 
right  to  intervene  in  the  action.  For  this  reason  that  part 
of  each  of  those  orders  which  denies  leave  to  Jacobson  to 
intervene  in  the  partnership  action  is  erroneous. 

For  the  reasons  above  stated,  that  portion  of  the  order 
of  March  28,  1888,  first  appealed  from,  which  denies  the 
motion  to  vacate  the  order  appointing  a  receiver,  was  prop- 
erly denied.  That  portion  of  the  order  of  May  8th,  from 
which  the  second  appeal  was  taken,  which  denies  the  mo- 
tion to  vacate  the  order  of  March  7th,  must  also  be  aflBrmed, 
because  the  appellant  could  not  be  heard  to  make  the  mo- 
tion before  leave  was  granted  him  to  intervene  in  the  action, 
and  because,  in  the  condition  the  action  then  was,  the  order 
appears  to  have  been  a  proper  one  and  regularly  made. 

Our  conclusions  are  therefore  that  so  much  of  each  of 
the  orders  appealed  from  as  denies  to  Jacobson  the  right  to 
intervene  in  the  partnership  action  must  be  reversed,  and 
the  residue  of  each  of  such  orders  must  be  affirmed.  Each 
party  must  pay  his  own  costs. 

By  the  Court. —  Ordered  accordingly. 
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Stutz,  Respondent,  ve.   The  Chicago   &    Northwestern 
Railway  CoMPAinr,  Appellant. 

November  16  —  December  ^  1888, 

Damages:  RAn^ROADs:  EvroENCE.  (IJ  Personal  injuries:  Fright, 
(2)  Extent  of  injurHes:  Married  woman:  Inability  to  perform 
work.  fSJ  Future  suffering,  (4)  Excessive  damages:  AppeaL 
(5)  Cross-examination:  Immaterial  error. 

1.  The  car  in  which  the  plaintiff  was  riding  on  defendant's  railroad 
^  having  stopped,  in  the  night  time,  several  hundred  feet  distant 

from  the  platform  of  the  depot  at  her  destination,  she  was  di- 
rected by  the  conductor  to  leave  the  train  at  that  place,  and  was 
compelled  to  walk  up  along  a  side  track  in  which  there  was  an 
open  culvert  or  cattle-guard.  Not  knowing  of  such  culvert  she 
fell  into  it,  in  the  darkness,  and  was  injured.  While  she  was  try- 
ing to  extricate  herself,  those  in  charge  of  the  train  switched  some 
cars  towards  her  on  the  side  track,  greatly  frightening  her.  The 
conductor  knew  of  the  culvert  in  the  track  along  which  the  plaint- 
iff would  be  compelled  to  walk,  and  that  cars  would  be  switched 
upon  such  track.  Held,  that  in  assessing  the  plaintiff's  damages 
the  jury  might  consider  the  fright  to  which  she  was  subjected  by 
reason  of  the  wrongful  act  of  the  conductor. 

2.  In  an  action  by  a  married  woman  to  recover  for  personal  injuries, 

evidence  that  by  reason  thereof  she  was  unable  to  perform  her 
work  as  she  had  previously  done  is  admissible  to  show  the  extent 
of  her  injuries,  the  jury  being  instructed  that  she  could  not  re- 
cover for  loss  of  time. 
8.  Where  there  is  evidence  tending  to  show  that  the  plaintiff  had  not, 
at  the  time  of  the  trial,  fully  recovered  from  her  injuries,  it  is  not 
error  to  instruct  the  jury  that  **  she  is  entitled  to  recover  for  any 
further  physical  suffering  which  you  may  find  from  the  evidence 
is  reasonably  certain  to  result  from  the  injury  complained  of." 

4.  The  trial  court  having  refused  to  set  aside  a  verdict  for  the  reason 

that  the  damages  were  excessive,  this  court  will  not  interfere  on 
that  ground  unless  it  is  apparent  from  the  evidence  that  the  jury 
were  actuated  by  passion  or  prejudice. 

5.  An  error  in  permitting  a  witness  to  be  questioned  on  cross  examina- 

tion as  to  matters  not  inquired  of  on  the  direct  examination,  and 
to  be  contradicted  afterwards  as  to  such  matters  by  the  party  so 
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questioning  him,  will  not  work  a  reversal  where  the  matters  so 
inquired  about  were  merely  collateral  and  it  is  not  apparent  that 
the  error  could  have  had  any  influence  with  the  jury  upon  the  is- 
sues of  fact  found  by  them. 

APPEAL  from  the  County  Court  of  Dodge  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Tayloe  as  a  part  of  the  opinion : 

This  is  an  action  for  personal  injury  to  the  plaintiflf,  al- 
leged to  have  been  caused  by  the  negligence  of  the  railway 
company.  The  material  facts  in  the  case  are  as  follows: 
On  the  evening  of  the  4th  of  March,  1886,  the  respondent 
and  a  Mrs.  Kreuziger  took  passage,  in  the  caboose  of  a 
freight  train,  from  Juneau  to  Minnesota  Junction.  The 
junction  is  north  of  Juneau.  When  the  train  drew  near  to 
the  junction,  it  stopped  so  that  the  caboose  in  which  the 
plaintiflf  and  her  companion  were  riding  stopped  several 
hundred  feet  south  of  the  depot  platform.  The  night  was 
dark,  and  the  evidence  tended  tO/show,  and  the  jury  found, 
that  the  conductor  of  the  train  told  the  plaintiflf  and  her 
companion  that  the}^  must  leave  the  car  at  that  place;  and, 
by  leaving  the  car  at  that  place,  it  was  necessary  for  them 
to  alight  on  the  right-hand  side  of  the  car,  and  walk  up 
along  a  side  track  of  the  said  road  several  hundred  feet  to 
reach  the  highway  which  they  w^ould  take  in  going  to  their 
homes.  This  fact  was  well  known  to  the  conductor;  and 
it  was  also  well  known  to  him  that  where  the  side  track 
crossed  said  highway  there  was  an  open  culvert  across  the 
track.  Of  this  the  plaintiflf  had  no  knowledge.  The  side 
track  was  raised  above  the  surface  of  the  ground,  and  was 
the  only  way  for  reaching  the  highway  from  the  place 
where  they  left  the  car.  The  plaintiflf  had  some  bundles 
in  her  hands,  and  when  she  got  oflf  the  train  proceeded  up 
the  side  track,  and  fell  into  the  culvert  and  injured  her 
knee.    While  in  the  cattle-guard,  and  struggling  to  extri- 
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cate  herself,  the  men  in  charge  of  the  train  switched  some 
cars  on  the  side  track.  She  noticed  the  fact  that  cars  were 
being  placed  on  the  side  track,  and  became  greatly  excited 
and  frightened  by  their  approach.  The  cars,  however,  did 
not  come  nearer  than  100  feet  of  the  cattle-guard,  and  the 
plaintiff  extricated  herself  and  proceeded  on  her  way  home. 
For  the  injury  resulting  to  her  by  being  wrongfully  directed 
to  leave  the  car,  and  falling  into  the  culvert,  the  plaintiff 
claims  damages,  alleging  that  the  defendant  company  was 
negligent  in  directing  her  to  leave  the  cars  at  the  place 
mentioned. 

Upon  the  trial  in  the  county  court,  the  jury  found  the 
material  issues  in  favor  of  the  plaintiff,  and  assessed  her 
damages  at  $1,000.  From  the  judgment  entered  on  the 
verdict  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Winkler ^  Flan- 
ders^  Smithy  Botiutn  db  Vilas,  and  oral  argument  by  C.  H, 
Van  AUtine,  They  contended,  inter  alia,  that  mental  suf- 
fering disconnected  with  the  injury  to  the  person  is  not  an 
element  of  damage,  and  in  the  absence  of  malice,  insult, 
and  inhumanity,  the  mental  suffering  which  may  be  con- 
sidered is  that  only  which  is  connected  with,  that  is,  arises 
from  or  grows  out  of,  some  hurt,  wound,  bruise,  or  other 
like  bodily  injury.  Indianapolis  cfe  St.  L.  R.  Co,  v.  Stables, 
62  111.  313,  320;  Johnson  v.  Wells,  6  Nev.  224;  Qtiigley  v. 
C.  P.  li,  Co,  11  id.  350;  Canning  v.  WilliainMown,  1  Gush. 
452;  Salina  v.  Trosper,  27  Kan.  544,  564;  Wyma^i  v.  Lea- 
viit,  71  Me.  227;  Bovee  v,  Danville,  53  Vt.  183,  190;  Keyes 
V.  M.  (b  SL  Z.  B.  Co.  36  Minn.  290,  293;  Blakeney  v.  W. 
U.  Tel:  Co.  22  Cent.  L.  J.  147;  Vidcrrian  Railway  Comm'rs 
V.  Coultas,  L.  K.  13  App.  Cas.  222;  Goodno  v.  Os/tkosh,  28 
Wis.  304;  Stewart  v.  Ripon,  38  id.  587;  Shed  v,  Appleton, 
49  id.  129.  The  instruction  that  plaintiff  was  entitled  to 
recover  for  any  future  pain  she  might  suffer  was  erroneous 
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because,  at  the  most,  the  evidence  tended  to  show  that  she 
might  possibly  suffer  pain  in  her  knee  in  the  future.  White 
V.  If,  a  E.  Co.  61  Wis.  536,  541;  Strohm.  v,  N.  Z.,  Z.  E. 
c&  ir.  li.  Co.  96  N.  T.  305;  O/iio  <&  M.  R.  Co.  v.  Cosly,  22 
Reporter,  497. 

E.  P.  Smith  and  J.  E.  Malone^  for  the  respondent,  to  the 
point  that  the  plaintiflF's  mental  suffering  might  be  taken  into 
consideration  in  assessing  her  damages,  cited,  besides  cases 
cited  in  the  opinion,  McKinley  -y.  C.  dk  N.  W.  R.  Co.  44 
Iowa,  320;  Quigley  v.  C.  P.  R.  Co.  11  Nev.  369;  Shearm 
&  Redf.  on  Neg.  sec.  6065;  Masters  v,  Warren,  27  Conn 
293;  Sedgw.  on  Dam.  (3d  ed.),  632,  note;  Ransom  v.  iT.  Y. 
&  E.  R.  Co.  15  N.  Y.  418;  Blake  v.  Midland  R.  Co.  18  Q 
B.  93;  McGlinchy  v.  F.  d^  C  Co.  14  Atl.  Rep.  (Me.),  14 
CraJcer  v.  C.  c&  H.  W.  R.  Co.  36  Wis.  657;  Smith  v.  P.,  Ft 
W.  &  C  R.  Go.  23  Ohio  St.  19. 

Tayloe,  J.  Upon  the  facts  of  the  case  as  found  by  the 
jury  there  is  no  contention  on  the  part  of  the  learned  coun- 
sel for  the  appellant  that  the  plaintiff  was  not  entitled  to  a 
verdict  for  some  amount  of  damages.  The  errors  relied 
upon  for  a  reversal  of  the  judgment  are  exceptions  taken 
to  the  admission  of  evidence,  to  the  instructions  of  the 
court  to  the  jury,  and  a  refusal  to  give  an  instruction  re- 
quested by  the  appellant. 

It  is  insisted  that  it  was  error  to  permit  the  plaintiff  to 
give  the  following  evidence:  "How  long  were  you  in 
there?"  (meaning  the  culvert.)  "Oh,  I  could  not  tell, —  I 
was  so  full  of  fright;  at  last,  I  helped  myself  out."  "  What 
were  you  frightened  about?"  Objected  to;  overruled;  ex- 
ception. Answer.  "  I  was  afraid  the  cars  were  switching 
back  on  me."  "How  did  you  go  home?"  J..  "Full  of 
fright."  It  is  claimed  by  the  learned  counsel  for  the  ap- 
pellant that  the  plaintiff  is  not  entitled  to  recover  damages 
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on  account  of  the  fright  which  she  experienced  by  reason 
of  the  backing  of  the  cars  towards  her  upon  the  side  track, 
and  that  the  refusal  of  the  court  to  so  charge  was  error. 

Upon  the  subject  of  damages,  the  trial  judge  instructed 
the  jury  as  follows:  "She  is  entitled  to  such  amount  ot 
damages  as,  in  your  judgment,  will  compensate  her  for  all 
the  physical  injuries  directly  resulting  from  the  negligence 
complained  of,  as  well  as  the  mental  suffering  resultiiiy 
therefrom.  This  does  not  include  punitory  damages,  but 
does  include  such  pain  and  suffering  of  body  and  mind  as 
you  find  from  the  evidence  she  has  suffered  from  the  negli- 
gence of  the  defendant  and  without  her  fault,  and  which  is 
directly  the  result  of  such  negligence.  ...  If  you  find 
the  plaintiff  is  entitled  to  recover,  say,  from  all  the  evidence, 
how  much  will  compensate  her  for  all  the  injuries  sustained, 
the  pain  and  suffering  caused  by  the  negligence  complained 
of,  if  you  so  find;  if  you  find  it  was  the  direct  result 
thereof,"  etc.  "The  plaintiff,  if  she  is  entitled  to  recover, 
is  entitled  to  full  compensatory  damages  for  all  the  direct 
physical  injury^  as  tveU  as  the  mental  suffering  you  may 
jmdfrow^  tjie  evidence  resulted  from  the  injury  caused  hy  the 
negligence  complained  of^  "By  compensatory  damages 
we  mean  such  damages  as,  in  your  judgment,  will  be  a  rea- 
sonable compensation  to  the  plaintiff  for  all  the  pains  and 
suffering,  in  the  past,  resulting/rt>7/?  the  accident^  and,  also, 
any  future  suffering  therefrom,  which  from  the  evidence 
you  may  find  is  reasonably  certain  to  result  from  said  in- 
jury." These  instructions  were  separately  excepted  to  by 
the  appellant.  The  appellant  also  requested  the  judge  to 
instruct  the  jury  as  follows:  "The  plamtiflf  is  not  entitled 
to  recover  any  damages  on  account  of  any  fright  which 
she  experienced  on  account  of  the  cars  backing  down 
towards  her  upon  the  side  track."  This  instruction  was 
refused,  and  the  appellant  excepted. 

It  is  argued  by  the  learned  counsel  for  the  appellant  that 


Digitized  by  VjOOQIC 


152  SUPREME  COURT  OF  WISCONSIN, 

Stut£  VS.  The  Chicago  &  Northwestern  B.  Co. 

the  authorities  are  quite  uniform  in  holding  that  no  action 
can  be  maintained. for  mere  negligence  on  the  part  of  the 
defendant,  unaccompanied  by  insult,  oppression,  or  indig- 
nity, which  causes  fright  or  other  mental  emotion  only, 
and  which  does  not  result  in  injury  to  the  person  or  the 
health  of  the  plaintiff.  And  he  therefore  insists  that  it 
was  error  to  allow  the  plaintiff  to  testify  that  she  was 
frightened  by  the  approach  of  the  backing  cai*s  when  she 
was  in  the  culvert  and  struggling  to  extricate  herself  there- 
from ;  and  he  also  insists  that  the  perils  and  dangers  of  the 
situation  in  which  she  was  placed  by  the  negligent  act  of 
the  defendant  cannot  be  considered  in  awarding  her  dam- 
ages. We  agree  with  the  general  proposition  of  the  learned 
counsel  that  for  a  mere  negligent  act  only  compensatory 
damages  can  be  recovered,  and  that  such  compensatory 
damages  ordinarily  include  only  damages  for  such  mental 
suffering  as  arises  from  the  personal  injury  received;  and 
we  may  admit,  for  the  purposes  of  this  case,  that  when  the 
only  ground  of  action  against  the  defendant  is  fright  caused 
by  the  negligence  of  the  defendant,  which  is  not  followed 
by  any  injury  to  the  person  or  the  health  of  the  plaintiff 
and  in  no  other  way  affects  her  rights  of  person  or  prop- 
erty, no  action  can  bo  maintained.  We  are  of  the  opinion, 
however,  that  in  this  case  and  others  of  like  character, — 
where  the  cause  of  action  is  not  grounded  upon  mere  fright 
or  terror,  but  upon  the  wrongful  act  of  the  defendant  in 
putting  her  off  the  car  in  a  place  of  danger,  in  the  night- 
time,—  in  measuring  the  plaintiff's  injury  it  is  not  only 
competent,  but  it  becomes  essential,  to  determine  the  extent 
of  plaintiff's  injury,  that  all  the  surroundings  of  the  wrong- 
ful act  of  the  defendant  should  be  taken  into  considera- 
tion in  order  to  render  a  just  verdict.  Certainly,  it  cannot 
be  urged,  with  any  show  of  authority  or  reason,  that  the 
same  damages  should  be  awarded  to  a  plaintiff  who  is 
wrongfully  put  off  a  car  in  a  terrible  storm,  several  miles 
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from  any  place  of  shelter,  as  should  be  awarded  to  one  who 
is  wrongfully  put  oflF  at  a  station  in  a  town  or  city,  where 
he  can  readily  get  shelter  and  protection;  nor  that  the 
same  damages  should  be  awarded  to  the  person  who  is 
wrongfully  put  off  the  cars  in  the  middle  of  a  high  bridge, 
in  the  night-time,  where  trains  are  constantly  passing,  and 
the  person  who  is  so  put  off  at  a  pleasant  station  at  midday. 
In  all  cases  of  this  kind,  the  actual  surroundings  which  ac- 
company the  wrongful  acts  are,  and  should  always  be,  con- 
sidered in  estimating  damages.  This  case  does  not  present 
the  question  of  the  right  to  recover  for  mere  mental  suffer, 
ing,  independent  of  bodily  or  physipal  injury.  Under  the 
rule  contended  for  by  the  learned  counsel  for  the  appellant,  it 
would  be  equally  improper  to  show  that  it  was  a  dark  night 
when  she  was  directed  to  leave  the  car,  and  that  she  was 
compelled  to  walk  along  a  raised  side  track,  on  which  cars 
were  being  switched,  and  which  she  was  compelled  to  trav- 
erse in  order  to  reach  the  highway  leading  to  her  home,  as 
to  show  that  she  was  frightened  when  struggling  to  escape 
from  the  culvert  into  which  she  had  fallen,  for  fear  of  being 
ran  over  by  the  approaching  cars.  Without  stating  that 
fact,  the  jury  would  have  the  right,  in  estimating  her  dam- 
ages, to  consider  all  the  attendant  dangers  which  surrounded 
and  threatened  her. 

It  is  not  pretended  but  that  the  agent  of  the  company 
bad  full  knowledge  of  all  the  dangers  which  surrounded 
the  plaintiff,  when  he  directed  her  to  leave  the  cars.  The 
company  cannot,  therefore,  say  that  these  dangei's  were  too 
remote,  and  that  the  terrorizing  effect  which  they  might 
have  was  one  which  could  not  have  been  anticipated 
by  it.  As  before  said,  the  conductor,  who  directed  the 
plaintiff  to  leave  the  car  when  and  where  she  did,  knew 
that  cars  would  be  backed  upon  the  side  track  which  he 
compelled  her  to  travel  upon;  he  knew  the  night  was  dark, 
and  might  rea^onabW  be  held  to  have  known  that  the  back- 
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ing  of  cars  upon  that  track  while  plaintiff  was  on  it  would 
be  a  cause  of  alarm  to  her,  whether  she  had  fallen  into  the 
cattle-guard  or  not.  The  backing  of  the  cars  on  the  track 
was  intimately  connected  with  the  wrongful  act  of  the  con- 
ductor; in  a  certain  sense,  it  was  a  part  of  the  7*es  gestae, — 
as  much  so  as  the  darkness,  the  raised  side  track,  and  the 
open  culvert  into  which  she  fell.  That  the  evidence  was 
admissible,  and  proper  to  be  considered  by  the  jury,  is,  we 
think,  supported  by  principle  and  authority.  Chicago  & 
A.  H,  Co.  V,  Flagg,  43  111.  304,  367.  In  this  case  the  plaint- 
iff was  expelled  from  the  car  in  the  night-time,  but  on  the 
trial  gave  evidence  of  no  actual  personal  injur3^  On  af- 
firming the  judgment,  the  court  say :  "  It  is  also  urged  that, 
as  the  conductor  acted  in  good  faith  and  without  violence 
or  insult,  and  there  is  no  proof  of  actual  damage  to  the 
plaintiff,  the  verdict  should  have  been  for  only  nominal 
damages.  The  verdict  was  for  $100.  It  was  dark  when 
this  affair  occurred;  and  the  plaintiff  was  lame,  and  had 
two  bundles  that  seemed  to  be  heavy.  In  order  to  reach 
the  station  or  village  he  had  to  pass  over  a  covered  railway 
bridge,  which  spanned  a  stream,  and  which  had  to  be  crossed 
by  means  of  a  plank  or  foot-path  about  three  feet  wide,  laid 
down  upon  the  timbers.  The  only  light  came  from  below 
and  from  the  ends  of  the  bridge.  For  a  stranger,  laden  with 
bundles,  to  be  compelled  to  walk  through  a  dark  railway 
bridge  on  a  narrow  path,  uncertain  as  to  when  a  train  may- 
come,  and  liable  to  be  crushed  if  one  does  come,  is  certainly 
not  a  desirable  experience.  The  jury  had  a  right  to  take 
these  things  into  consideration,"  etc. 

In  Seger  v.  Barkhamsted^  22  Conn.  290,  which  was  an 
action  against  tiie  town  to  recover  damages  for  maintain- 
ing a  defective  bridge,  the  trial  judge  instructed  the  jury 
that,  if  they  found  for  the  plaintiff,  they  had  a  right  to  con- 
sider all  the  circumstances  of  danger  and  peril  attending 
the  accident.     To  this  instruction  exception  was  taken ;  and 
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on  appeal  the  supreme  court  held  the  instruction  right,  and 
made  the  following  remarks  in  regard  to  it:  "That  the 
plaintiff  is  entitled  to  be  compensated  for  his  personal  in- 
jury there  is,  of  course,  no  question;  and  that  principle  is 
sufficient  to  vindicate  the  charge  on  this  point.  Such  actual 
injury  is  not  confined  to  wounds  and  bruises  upon  his  body, 
but  extends  to  his  mental  suffering.  His  mind  is  no  less  a 
part  of  his  person  than  his  body ;  and  the  sufferings  of  the 
former  are  oftentimes  more  acute,  and  also  more  lasting, 
than  those  of  the  latter.  .  .  .  The  dismay  and  consequent 
shock  to  the  feelings  which  is  produced  by  the  danger  attend- 
ing a  personal  injury,  not  only  aggravate  it  but  are  frequently 
so  appalling  as  to  suspend  the  reason  and  disable  a  person 
from  warding  it  off;  and  to  say  that  it  does  not  enter  into 
the  character  and  extent  of  the  actual  injury  and  form  a 
part  of  it,  would  be  'an  affront  to  common  sense.' "  See, 
also,  Woolery  v.  Z.,  N.  A,  c6  C.  Ji.  Co.  107  Ind.  381 ;  Meagher 
V.  DriscoU,  99  Mass.  281 ;  Canni7ig  v.  Williamstown^  1  Cush. 
451. 

It  must  be  remembered  that  in  this  case  and  in  all  others 
of  a  similar  character  the  ground  upon  which  the  defend- 
ant is  held  liable  for  any  damages  is  the  wrongful  act  of 
the  agent  of  the  company  in  directing  the  plaintiff  to  leave 
the  cars  at  the  time  and  place  designated,  and  not  the  fact 
that  after  leaving  the  cars  the  plaintiff  fell  into  the  cattle- 
guard  and  was  injured.  Thaty  fact  was  only  an  aggravation 
of  her  damages  she  would  have  been  entitled  to  recover 
had  she  received  no  personal  injury;  and  in  fixing  the 
amount  of  the  damages  the  plaintiff  ought  to  recover  it  seems 
but  reasonable  and  just  that  all  the  circumstances  of  peril 
and  danger  which  surrounded  her  at  the  time  she  was  un- 
lawfully directed  to  leave  the  cars  must  be  considered,  and 
that  it  was  not  error  to  direct  the  jury  that  in  assessing  the 
damages  they  might  consider  the  fright  which  the  plaintiff 
was  subjected  to  by  the  unlawful  act  of  the  conductor.     This 
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case  does  not  fall  within  the  rule,  if  there  be  such  a  rule, 
that  no  recovery  can  be  had  for  merely  putting  a  person 
in  peril,  when  no  personal  injury  results  therefrom.  The 
cases  in  which  that  rule  has  been  laid  down  were  all  cases 
in  which  it  was  held  that  the  defendant  had  not  done  any 
act  which  constituted  a  cause  of  action;  and  it  does  not 
apply  to  a  case  when  the  defendant  has  done  that  which 
constitutes  a  cause  of  action  in  favor  of  the  plaintiff,  and 
when  the  peril  and  fright  are  circumstances  surrounding 
and  attending  the  wrongful  act  of  the  defendant.  We 
think  the  evidence  objected  to  was  properly  admitted,  and 
that  there  was  no  error  in  the  instructions  of  the  trial  judge 
upon  that  question.  The  exceptions  taken  to  the  instruc- 
tions given  to  the  jury  upon  the  question  of  damages  were 
not  insisted  upon,  on  the  argument,  or  assigned  as  error. 

The  fourth  and  fifth  errors  alleged  relate  to  the  cross- 
examination  of  the  witness  Askew,  who  was  called  for  the 
defendant.  While  we  think  the  court  should  not  have  per- 
mitted the  witness  to  be  questioned  on  his  cross-examina- 
tion as  to  any  matter  not  inquired  of  by  the  defendant  on 
the  direct,  or,  if  permitted  to  do  so,  the  court  should  not 
have  allowed  the  plaintiff  to  contradict  his  answers,  we 
are  of  the  opinion  that  this  examination,  upon  a  collateral 
matter,  was  not  so  material  to  the  real  questions  at  issue  as 
to  justify  this  court  in  reversing  the  judgment  for  such 
error  on  the  part  of  the  tj*ial  judge.  It  is  not  apparent 
that  such  error  could  have  had  any  influence  with  the  jury 
upon  the  issues  of  fact  found  by  them  on  the  trial. 

The  sixth  alleged  error  is  clearly  not  an  error.  It  was 
clearly  competent  for  the  plaintiff  to  show  by  her  evidence 
that  the  injury  to  her  person  was  of  such  a  character  as  to 
render  her  unable  to  perform  her  work  after  the  injury  as 
she  had  been  able  to  do  before.  Although  such  evidence 
would  be  proper  and  competent  in  an  action  by  the  hus- 
band to  recover  for  loss  of  service,  it  was  also  competent 
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in  this  case  as  tending  to  show  the  extent  of  her  injuries. 
The  jury  were  instructed  that  she  could  not  recover  in  this 
action  "  for  loss  of  time." 

It  is  also  alleged  that  it  was  error  to  instruct  the  jury  as 
follows:  "She  is  entitled  to  recover  for  any  further  phys- 
ical suffering  which  you  may  find  from  the  evidence  is  rea- 
sonably certain  to  result  from  the  injury  complained  of." 
It  is  said  there  was  no  evidence  upon  which  to  found  an 
instruction  of  this  kind.  We  think  the  record  shows  that 
there  was  evidence  tending  to  show  that  the  plaintiff  had 
not,  at  the  time  of  the  trial,  fully  recovered  from  her  inju- 
ries. There  was  sufficient  evidence  upon  which  to  base  the 
instruction. 

The  eighth  error  alleged  as  to  the  instruction  given  by 
the  court  becomes  immaterial,  as  the  jury  found,  in  effect, 
that  the  conductor  directed  her  to  leave  the  cars  at  the 
place  where  she  did  leave  them. 

It  is  urged  that  the  verdict  is  excessive  and  should  have 
been  set  aside  for  that  reason.  The  trial  court  having  re- 
fused to  interfere  on  that  ground,  this  court  will  not  set 
aside  the  verdict  for  that  reason,  unless  it  is  clearly  appar- 
ent from  the  evidence  that  the  jury  was  actuated  by  passion 
or  prejudice.  We  do  not  think  the  evidence  discloses  any 
such  reason  for  reversing  the  judgment  in  the  case. 

By  the  Court —  The  judgment  of  the  county  court  is 
affirmed. 
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Kbeuzioeb,  Eespondent,  vs.  The  Chicago  &  Northwesteen 
Railway  Company,  Appellant. 

November  17  —  December  4,  1888. 

Practice  :  Evidence.  (IJ  Medical  books :  Waiver  of  objection :  Reverml 
of  judgment.  (2 J  Personal  injuries:  Condition  of  plainUjSTs  f am- 
ily-  C^J  Opinion  of  expert  based  on  conflicting  evidence,  C4J  ^^9' 
ligence:  Proximate  cause:  Special  verdict. 

1.  Evidence  as  to  the  statemeDts  of  medical  books  or  authors  is  inad- 

missible, but  its  admission  may  not  work  a  reversal  where  both 
parties  introduced  and  had  the  benefit  of  it  and  the  question  of  its 
competency  was  not  raised  in  the  trial  court  by  proper  and  specific 
objections. 

2.  In  an  action  to  recover  for  personal  injuries,  evidence  that  the 

plaintiff  has  a  child  of  tender  years  is  inadmissible. 

3.  An  expert  witness  should  not  be  permitted  to  give  an  opinion  based 

upon  contradictory  testimony  of  other  witnesses. 

4.  In  an  action  to  recover  for  personal  injuries,  it  being  a  disputed 

question  whether  the  injuries  were  the  proximate  result  of  the 
negligence  complained  of  or  of  some  independent  and  intervening 
cause  for  which  the  defendant  was  not  responsible,  it  was  error  to 
refuse  to  submit  that  question  to  the  jury  for  a  special  finding, 

APPEAL  from  the  County  Court  of  Dodge  County. 

Action  to  recover  damages  for  injuries  to  the  person  of 
the  plaintiff,  alleged  to  have  been  caused  by  the  wrongful 
acts  and  negligence  of  the  defendant's  servants.  The  facts 
will  sufficiently  appear  from  the  opinion.  There  was  a 
special  verdict  finding  the  facts  in  favor  of  the  plaintiff  and 
assessing  her  damages  at  $1,700.  From  the  judgment  en- 
tered thereon  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  b}^  WhiJchr^  Flanders^ 
Smithy  Bottum  i&  Vilas^  of  counsel,  and  oral  argument  by 
C.  n.  Y<^n  Alistine. 

E.  P.  Smith  and  J.  E.  Malone^  for  the  respondent. 

Orton,  J.  The  facts  of  this  case  are  mainly  the  same  as 
in  the  previous  case  of  Sttitz  v.  C.  c&  N.  W.  E.  Co.y  ante, 
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p.  147,  and  they  will  be  more  fully  stated  in  that  case,  and 
the  errors  assigned  which  are  common  to  both  cases  will 
be  there  considered.  The  facts  are  in  short  as  follows: 
The  plaintiff  and  a  lady  friend,  Mrs.  Stutz,  entered  the  ca- 
boose of  one  of  the  company's  fk*eight  trains,  at  Juneau,  in 
this  state,  to  ride  to  Minnesota  Junction,  about  three  miles 
north.  The  train  stopped  a  considerable  distance  south  of 
the  depot  at  the  junction,  and  they  were  informed  by  the 
conductor  that  they  must  get  out.  At  that  place  there 
was  a  side  track  extending  north,  to  a  point  opposite  the 
depot,  and  under  it,  at  the  highway  on  which  the  plaintiff 
lived  and  to  which  she  must  go  to  reach  her  home,  was  a 
culvert  or  cattle-guard,  with  open  spaces  between  the  ties. 
The  plaintiff  and  her  friend,  who  were  the  only  passengers, 
got  out  of  the  caboose  as  ordered,  and  walked  north  on  the 
side  track  with  the  intention  of  reaching  the  highway  and 
proceeding  to  their  homes  thereon.  About  the  time  they 
started  the  side  track  was  unoccupied,  and  a  part  of  the 
train  was  uncoupled  and  proceeded  north,  past  the  station, 
and  then  backed  down  south  on  the  side  track  towards 
them  as  they  were  so  walking  thereon,  but  stopped  300 
feet  north  of  the  culvert.  The  plaintiff  and  her  friend, 
however,  discovered  that  the  cars  were  approaching  to- 
wards them,  and  walked  fast,^so  as  to  reach  the  highway 
in  advance  of  them,  and  while  so  walking  they  both  fell 
into  the  culvert,  which  was  not  observed  in  the  dark.  They 
were  both  much  injui'ed,  and  the  plaintiff  suffered  epileptic 
fits  as  the  result  of  the  fright  caused  by  the  apprehension 
of  the  cars  coming  upon  them  before  they  could  get  out. 

1.  It  is  assigned  as  error  that  Dr.  Halleck,  as  a  medical 
witness  for  the  plaintiff,  was  asked :  "  Do  not  all  the  au- 
thors, so  far  as  you  have  read,  and  those  of  standing  in  the 
profession,  lay  it  down  among  other  causes  of  epilepsy,  lay 
down  fright  and  mental  excitement  as  predisposing  causes 
of  epilepsy  ? "    This  was  objected  to  on  the  ground  of  its 
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being  leading  and  incompetent,  by  the  counsel  for  the  de- 
fendant, and  said  objection  was  overruled  by  the  court,  and 
exception  taken.  Dr.  Shimonick,  another  witness  for  the 
plaintiff,  was  asked,  "What  are  the  causes  of  epilepsy?" 
and  he  answered:  "Well,  there  are  a  great  many  causes. 
Among  the  great  many  causes  laid  down  by  the  authors, 
is  mental  shock,  excitement,  mental  overwork,  fright,  ter- 
ror, shocks  of  all  descriptions."  The  defendant's  counsel 
moved  to  strike  out  that  answer,  and  the  motion  was  de- 
nied, and  exception  taken.  The  witness  was  then  asked: 
"Now,  will  you  give  me  the  names,  doctor,  of  some  of  the 
professional  authors  who  treat  on  this  subject  of  epilepsy, 
recognized  by  the  profession,  with  which  you  are  ac- 
quainted?" To  this  question  the  defendant's  counsel  ob- 
jected generally,  and  the  objection  was  overruled,  and 
exception  taken,  and  the  witness  answered:  "Hamilton  is 
one  of  the  recognized  authors  in  this  country,  Naegel  of  Ger- 
many, and  Hammond  of  New  York."  The  witness  was  then 
asked :  "  These  authors  that  you  have  mentioned, —  what 
do  they  say  with  regard  to  this  disease  being  produced  by 
fright  or  terror  or  shock? "  The  witness  answered :  "  They 
place  mental  excitement  from  grief  or  agony  or  terror  as 
one  of  the  causes  of  epilepsy." 

These  questions  and  answers  relating  to  medical  books 
and  authors  were  clearly  improper,  and  the  ruling  errone- 
ous. Stilling  v.  Thorp^  54  Wis.  528 ;  Boyle  v.  State,  57  Wis. 
472;  Soquet  v.  State^  72  Wis.  659.  There  was  very  much  of 
this  kind  of  testimony  of  these  and  other  medical  witnesses 
admitted  after  general  objection.  But  we  are  disposed  to 
hold  that  this  error,  so  often  repeated,  is  not  sufficient 
ground  for  reversal  of  the  judgment,  for  two  reasons: 
(1)  The  objection  to  this  evidence  was  waived  by  the  de- 
fendant, by  having  first  introduced  it,  and  by  having  had 
the  benefit  of  the  same  kind  of  evidence,  obtained  on  cross- 
examination  of  the  plaintiffs  witnesses.     (2)  The  attention 
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of  the  court,  or  of  the  opposite  counsel,  does  not  seem  to 
have  been  called  to  this  particular  ground  of  its  incom- 
petency. On  the  first  cross-examination  of  the  first  med- 
ical witness,  Dr.  Halleck,  the  counsel  of  the  appellant  called 
out  the  testimony  that  "  he  had  to  go  a  good  deal  by  aw- 
thorities;  the  hooks  claim  that  it  will; "  and  again,  "  I  think 
some  authorities  claim  that  about  forty  per  cent,  of  patients 
utter  a  cry."  The  learned  counsel  asked :  "  Tell  me  what 
books  you  are  speaking  of.  Let  us  have  the  authorities.^^ 
The  instances  are  numerous  where  this  kind  of  testimony 
was  obtained  by  the  defendant  without  objection,  before 
the  question  was  raised,  if  raised  at  all,  by  objection.  The 
counsel  of  the  plaintiff  first  introduced  this  kind  of  evi- 
dence without  objection,  such  as  VI  think  the  authorities 
give  hereditary  causes  oftener  than  any  other."  "  Authors 
claim  as  a  rule,"  etc.  Then,  after  such  cross-examination, 
when  the  witness  is  being  re-examined  by  the  plaintiflPs 
counsel,  the  counsel  of  the  defendant  made  his  first  and 
only  objection  as  to  its  competency;  and  that  was  clearly 
proper,  for  it  was  cross-examination  as  to  matter  called 
out  by  the  defendant.  In  all  other  instances,  the  objection 
was  only  general.  When  Dr.  Senn,  a  witness  of  the  de- 
fendant, was  cross-examined,  he  testified:  *'lt  would  be 
an  exciting  cause,  and  as  such  it  would  be  enumerated  in 
the  hooks ;^^  and  yet  this  was  not  objected  to.  When  he 
was  examined  in  chief  he  testified  that  "  he  had  made  no 
special  study  of  epilepsy,"  but  said:  "I  think  ih^^t modern 
science  recognizes  two  distinct  causes."  This  would  seem  to 
be  suflBcient  to  justify  holding  that  the  defendant  v/aived 
all  objection  to  this  kind  of  testimony.  The  principal  part 
of  the  medical  evidence  to  this  real  point  in  controversy,  on 
both  sides,  appears  to  have  been  obtained  from  the  hooks  and 
authorities.  It  would  be  invidious  and  unfair  to  hold  that 
the  plaintiflPs  part  of  this  common  error  ought  to  reverse 
her  judgment.  The  only  time,  as  we  have  seen,  that  the 
Vol.  73—11 
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objection  was  made  on  the  ground  of  incompetency^  was 
when  the  evidence  was  strictly  proper  on  cross-examina- 
tion. The  error  is  such  a  bold  and  flagrant  one,  by  very 
late  decisions  of  this  court,  it  would  seem  as  if  the  court 
would  not  have  allowed  it,  and  the  plaintiflTs  counsel  would 
not  have  asked  or  permitted  it,  if  their  attention  had  been 
called  to  the  very  point  of  medical  hooks,  or  it  might  have 
been  understood  that  objection  to  it  had  been  waived  by 
the  defendant.  The  probability  is  now,  since  special  atten- 
tion is  called  to  it,  that  this  error  will  not  occur  again  in 
this  case. 

2.  The  plaintiflF,  as  a  witness,  was  asked  by  her  counsel, 
"Have  you  a  family?"  and  she  answered:  "One  living, 
and  one  dead."  "  How  old  is  the  child  that  you  now  have 
living?"  and  she  answered:  "He  is  seven  j^ears,  will  be 
eight  in  July."  Exception  was  taken  by  the  defendant's 
counsel  to  overruling  objection  to  these  questions.  This  was 
error.  Upon  the  question  of  damages  for  the  negligent 
killing  or  injuring  a  child,  evidence  as  to  the  family  and 
condition  of  its  parents  is  admissible.  Johnson  v.  C.  cfc  xY.  IF. 
a.  Co,  64:  Wis.  425.  From  the  admission  of  such  evidence 
in  this  case,  it  might  very  naturally  occur  to  the  jury  that 
the  plaintiff  w^ould  be  entitled  to  greater  damages  on  ac- 
count of  the  support  and  dependence  of  her  child.  But  in 
such  a  case  the  admission  of  such  evidence  was  highly  im- 
proper, and  we  cannot  say  that  it  did  not  affect  the  amount 
of  the  verdict.  Pennsijloanla  Co,  v.  Roy^  102  U.  S.  451; 
Chicago  v,  0'Bnn?ia?i,  ()5  111.  160;  PlUshurg,  Ft,  W,  <J&  C 
R,  Co,  V,  Powers,  74  111.  343. 

3.  Dr.  Ilalleck  testified  that  he  heard  the  testimony  ol 
the  plaintiff,  and  the  other  evidence  in  the  case,  and  he  was 
then  asked  by  the  plaintiff's  counsel:  "  From  said  evnlenrA-, 
and  that  of  the  plaintiff,  and.  your  examination  of  her  as 
her  physician,  were  the  subsequent  attacks  of  the  same 
nature  as  the  attack  described  by  the  plaintiff? "  and  he  an- 
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swered:  *'Tes,  sir."  Dr.  Shimonick  testified  that  "he 
made  examination  of  the  plaintiff  ten  days  or  two  weeks 
ago,  and  heard  the  witnesses  [evidence]  relative  to  her 
condition  after  the  accident,  which  was  given  yesterday, 
and  of  Dr.  Ilalleck."  He  was  asked:  "From  that  evi- 
dence and  that  knowledge,  and  your  own  personal  exami- 
nation, what  in  your  opinion  was  the  diflSculty  w^hich 
followed  the  accident?"  and  he  answered:-  "Epilepsy,  I 
think."  He  was  asked :  "  From  the  testimony  upon  this  sub- 
ject given  in  the  case,  in  your  opinion,  is  there  reasonable 
cause  for  believing  that  she  will  not  recover  from  this  dis- 
order?" These  questions  were  all  severally  objected  to  by 
the  defendant's  counsel,  and  the  objection  overruled,  and 
exception  taken.  On  cross-examination.  Dr.  Shimonick 
testified  that  he  examined  the  plaintiff  about  ten  days  or 
two  weeks  ago  (about  one  }^ear  and  a  half  after  the  acci- 
dent); that  he  questioned  her  with  regard  to  her  condition; 
that  he  understood  the  trial  was  to  take  place;  that  he 
made  no  personal  examination  of  her,  so  when  he  speaks  of 
pertain  opinions  resulting  from  the  examination  he  is  speak- 
ing simply  from  what  she  tells  him  and  what  her  mother 
told  him.  The  defendant's  counsel  thereupon  moved  that 
the  above  testimony  given  by  Dr.  Shimonick  be  stricken 
out.     The  motion  was  denied,  and  exception  taken. 

The  above  questions  and  testimony  were  clearly  im- 
proper. The  other  evidence  besides  that  of  the  plaintiff, 
upon  which  an  opinion  was  asked,  was  in  relation  to  her 
symptoms  and  appearance  at  different  times,  testified  to  by 
several  different  witnesses,  in  which  the^''  did  not  agree  in  all 
particulars.  This  was  sufficient  as  to  the  opinion  asked  of 
Dr.  Halleck.  And  as  to  the  questions  put  to  Dr.  Shimonick, 
and  his  evidence  \yhich  the  court  was  asked  to  strike  out, 
they  were  not  only  based  upon  the  testimony  of  other  wit- 
nesses which  was  to  some  extent  contradictory,  but  upon 
what  the  plaintiff  and  her  mother  told  him  one  year  and  a 
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half  after  the  accident.  Such  testimony  is  grossly  incom- 
petent and  unsafe  by  all  authorities  and  by  common  reason. 
It  is  singular  that  in  such  a  case  the  only  proper  method  of 
examination  by  hj^pothetical  questions  was  most  studiously 
avoided.  These  several  rulings  were  erroneous.  Bennett 
V.  State,  57  Wis.  81;  Quinnv.  Higgine,  63  Wis.  669;  Gates  v. 
Fleischer,  67  Wis.  508;  Heald  v.  Thing,  45  Me.  392. 

4.  The  defendant's  counsel  asked  the  court  to  submit  to 
the  jury,  as  d  special  finding,  the  following  question:  "Did 
the  plaintiff  fall  into  the  cattle-guard  in  and  during  an  at- 
tempt to  extricate  Mrs.  Stutz  therefrom?"  The  court  re- 
fused, and  exception  was  taken.  We  think  the  court  erred 
by  such  refusal.  There  was  some  evidence  tending  to  show 
that  the  plaintiff  fell  into  the  cattle-guard  by  trying  to  help 
Mrs.  Stutz  out  of  it.  Mrs.  Stutz  testified  that,  as  she  took 
a  scream,  the  plaintiff  tried  to  help,  and  then  she  tumbled 
in.  W.  H.  Askew  testified  that  the  plaintiff  told  him  that 
"  Mrs.  Stutz  slipped  into  the  culvert,  and  that  she  assisted 
her  to  get  out;  that  she  slipped  down  in  doing  so,  and 
bruised  her  side  slightly."  This  evidence  makes  a  disputed 
or  litigated  question  of  the  manner  in  which  the  plaintiff 
fell  into  the  culvert,  and  whether  the  plaintiff  fell  in  and 
received  her  injury  as  the  direct  and  proximate  result  of  the 
negligence  complained  of,  or  of  some  independent  and  in- 
tervening cause  for  which  the  company  was  not  responsible. 
Lewis  V.  F.  <&  P,  IF,  li.  Co,  54  Mich.  55.  It  is  true  the 
plaintiff  denied  that  she  ever  said  so  to  the  witness  Askew; 
and  Mrs.  Stutz  testified  afterwards  that  she  did  not  know 
how  the  plaintiff  fell  into  the  cattle-guard,  but  still  there 
was  evidence  enough  to  make  a  disputed  fact,  and  a  very 
important  one. 

For  these  errors  the  judgment  will  have  to  be  reversed, 
and  a  new  trial  had. 

By  the  Court, —  The  judgment  of  the  county  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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Allatcd  and  another,  Kespondents,  vs.  The  Chicago  & 
Northwestern  Railway  Company,  Appellant. 

November  X7  —  December  4, 1888. 

BaUroads:  Negligence:  Fire  set  by  engine:  Evidence  of  other  fires  set 
by  other  engines. 

In  an  action  for  the  negligent  burning  of  a  building  alleged  to  have 
been  fired  by  sparks  from  a  locomotive,  the  testimony  of  defend- 
ant's inspector  that  the  screen  on  the  engine  was  the  same  as  on 
the  defendant's  other  engines  does  not  entitle  the  plaintiff  to  show 
in  rebuttal  that  other  fires  had  been  set  by  the  other  engines. 

APPEAL  from  the  County  Court  of  Dodge  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday  : 

September  11, 1886,  the  plaintiflFs  owned  a  cheese  factory 
and  creamery  in  the  city  of  Juneau,  situated  on  the  east 
side  of  the  defendant's  track,  and  eighty-five  and  one-half 
feet  therefrom.  It  is  alleged  in  the  complaint  that  on  that 
day  the  defendant  ran  "a  locomotive  attached  to  a  freight 
train  of  the  defendant  on  the  said  line  of  railway,  .  .  . 
so  negligently  and  carelessly  .  .  .  that  sparks  from  the 
smoke-stack  of  said  locomotive  escaped,  communicated  to 
and  set  fire  to"  said  factory,  and  in  consequence  thereof 
the  same  was  burned  and  destroyed,  with  the  contents 
thereof;  that  said  locomotive  was  not  then  and  there 
equipped  with  a  suflBciont  spark-arrester,  screen,  or  device 
to  prevent  the  escape  of  fire  therefrom ;  that  such  imperfect 
construction  and  negligent  management  and  operation 
caused  such  burning  and  destruction,  to  the  damage  of  the 
plaintiffs.  The  answer  consisted  of  admissions,  denials,  and 
allegations. 

At  the  close  of  the  trial  the  jury  returned  a  special  ver- 
dict to  the  eflfect  (1)  that  the  engine  was  furnished  with  the 
usual  and  ordinary  appliances  to  prevent  the  escape  of 
sparks  from  the  smoke-stack  at  the  time  the  plaintiflTs  build- 
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ings  were  burned;  (2)  but  that  such  appliances  were  not 
in  good  condition  to  prevent  the  escape  of  sparks  from  the 
smoke-stack;  (3)  that  the  engine  in  question  at  that  time 
was  not  operated  in  the  usual  and  ordinary  manner;  (4) 
that  the  defendant  was  guilty  of  negligence  in  the  equip 
ment  of  the  engine  in  question  with  respect  to  the  escape 
of  sparks  from  the  smoke-stack  at  the  time  of  such  burning; 

(5)  that  the  defendant  was  guilty  of  negligence  with  re- 
spect to  the  operation  of  the  engine  at  the  time  in  question; 

(6)  that  said  building  was  set  on  lire  from  a  spark  escaping 
from  the  smoke-stack  of  the  engine  in  question;  (7)  that 
the  value  of  the  property  destroyed  was  §>3,000;  (8)  that 
they  found  for  the  plaintiflfs  and  assessed  their  damages  at 
$3,000.  From  the  judgment  entered  upon  said  special  ver- 
dict in  favor  of  the  plaintiffs  for  said  sum  as  damages,  and 
the  costs,  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Winkler,  J^ landers, 
Smithy  Bottum  cfe  Vilas,  of  counsel,  and  oral  argument  by 
C.  H.  Van  Alstine,  To  the  point  that  it  was  error  to  admit 
the  evidence  as  to  the  setting  of  other  fires  by  other  engines, 
they  cited  Gibbons  v,  W,  V.  R.  Co.  58  Wis.  335;  Bloor  i\ 
Delafield,  69  id.  273;  Phillips  v.  Willow,  70  id.  6;  Colliiib 
V.  iV.  r.  a  i&  H,  R.  R.  Co.  109  X.  Y.  243. 

J.  E.  Malone,  for  the  respondents,  contended,  inter  alia, 
that  in  Gibbons  v.  W.  V.  R.  Co,  58  Wis.  335,  it  was  held 
that  *' testimony  showing  that  some  of  the  company's  loco- 
motives had  previousl}'^  or  subsequently  scattered  lire  is  nrot 
admissible,  V7?Z^6'5  it  is  also  shown  that  the  locomotive  which 
caused  the  fire  was  one  of  them  or  was  similar  in  construction, 
state  of  repair,  or  manaijementr  In  Ross  v.  B.  d?  W.  R.  Co. 
6  Allen,  87,  it  is  held  that  such  evidence  "  w^as  rendered 
relevant  and  material  by  the  ground  taken  in  defense,"  and 
"on  the  same  ground  evidence  concerning  the  emission  of 
sparks  from  similar  engines  used  on  other  roads  was  admis- 
sible." 
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Cassoday,  J.  The  freight  train  in  question  reached  Ju- 
neau from  the  south,  September  11,  1886,  about  10.45  a.m., 
and  left  on  its  way  north  about  11  a.  m.  During  the  time 
it  remained  at  that  station  the  engine  was  engaged  in 
switching.  The  wind  at  the  time  was  blowing  very  strong 
from  the  west,  or,  rather,  a  little  south  of  west.  The  build- 
ings burned  were  situated  about  eighty-five  feet  east  of  the 
track.  The  machinery  in  the  buildings  was  propelled  by 
steam,  but  was  stopped  and  the  fire  allowed  to  die  down 
about  10  o'clock,  or  soon  after,  that  morning.  On  leaving 
the  building,  a  little  before  12  o'clock,  there  appears  to  have 
been  no  fire  inside.  The  fire  was  first  discovered  on  the 
outside  of  the  highest  part  of  the  westerly  side  of  the  roof 
a  few  minutes  after  12  o'clock, 'and  just  before  the  arrival 
of  another  train  from  the  north,  at  12.09. 

Prior  to  the  time  when  the  plaintiffs  rested,  the  only  evi- 
dence on  their  part  tending  to  prove  that  sparks  from  any 
of  the  defendant's  locomotives  set  the  fire  in  question  was 
circumstantial,  and  related  entirely  to  the  engine  of  the 
freight  train  as  charged  in  the  complaint.  That  engine  ap- 
pears to  have  been  inspected  on  the  9th,  and  again  on  the 
14th,  of  September,  1886;  and  the  netting,  which  had  been 
patched,  was  taken  out  and  replaced  by  a  new  netting,  Sep- 
tember 16,  1886.  The  defendant's  inspector  of  boilers  and 
smoke-stacks  was  allowed,  against  objections  by  the  plaint- 
iffs, to  testify  in  effect  that,  so  far  as  his  knowledge  ex- 
tended, the  screen  used  on  that  engine  was  the  same,  so  far 
as  the  netting  was  concerned,  as  on  all  the  engines  on  the 
road;  that  there  had  been  no  finer  screens  on  the  road  since 
he  had  been  such  inspector.  To  rebut  such  evidence,  the 
plaintiffs  were  allowed,  against  the  defendant's  objections, 
to  prove  in  effect  that  during  the  summer  of  1886  and  1887 
fires  were  frequently  seen  to  start  up  along  the  defendant's 
railway  between  Minnesota  and  Burnett  Junctions,  just 
after  the  passage  of  trains,  when  there  was  no  other  known 
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possible  cause  for  such  fires ;  and  particularly  by  two  freight 
trains, —  the  one  going  north,  and  the  other  south,  between 
11  and  12  o'clock  each  day ;  that  such  fires  would  burn  grass 
and  fences  along  such  railway;  and  that  the  defendant 
would  rebuild  such  fences  when  so  burned.  We  are  forced  to 
the  conclusion  that  the  admission  of  such  testimony  on  the 
part  of  the  plaintiffs  was  error,  and  prejudicial  to  the  defend- 
ant. The  reasons  for  such  ruling  have  been  so  recently  and  so 
fully  given  by  Mr.  Justice  Orton  as  to  require  no  repetition 
here.  Oihlons  v.  W.  V.  R,  Co.  58  Wis.  335.  The  mere 
proof  that  the  screen  or  netting  in  the  smoke-stack  of  the 
engine  in  question  was  the  same  as  on  other  engines  did  not 
open  the  door  for  the  admission  of  evidence  tending  to 
prove  that  other  engines,  on  other  occasions  and  under  other 
circumstances,  set  such  other  fires.  Especially  is  this  so 
since  the  defendant  did  not  prove  or  attempt  to  prove  that 
such  screens  or  netting  on  such  other  locomotives  did  not 
emit  sparks  sufficient  in  size  and  quantity  to  set  such  fires. 

Other  exceptions  are  urged  which  will  probably  be  ob- 
viated upon  a  retrial,  and  hence  need  not  be  considered 
here.  Particularly  is  this  so  in  regard  to  the  remarks  of 
counsel  to  which  objection  was  taken. 

By  the  Court. —  The  judgment  of  the  county  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 

See  note  to  this  case  in  40  N.  W.  Rep.  685.—  Rep. 
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WiGHTMAN,  Eespondent,  vs.  The  Chicago  &  Nobthwestebn 
Eailway  Company,  Appellant. 

November  17  —  December  4, 1888, 

(1)  Prdctice:  Special  verdict:  Inconsistent  findings:  Directing  Jury  to 
consult  further:  Polling  the  jury,  (2,  3)  Railroads:  Round-trip 
tickets:  Accidental  separation  ofpg,rts:  Wrongful  Rectum  of  pas- 
senger: Damages, 

1.  Where  the  findings  of  a  special  verdict  upon  the* subject  of  damages 

are  inconsistent  and  manifestly  made  under  a  misapprehension  of 
the  instructions,  the  court  may  decline  to  receive  the  verdict  and, 
after  explaining  the  instructions  previously  given,  direct  the  jury 
to  retire  for  further  consultation ;  and  a  request  that  the  jury  be 
polled  before  they  so  retire  may  be  denied. 

2.  A  round -trip  railroad  ticket,  punctured  for  separation  into  two  parts, 

and  having  on  the  ** going"  part  the  words  **Not  good  for  pas- 
sage," and,  on  aline  therewith,  on  the  "returning"  part  the 
words  *•  if  detached,"  is  nevertheless  good  for  passage  where  the 
parts  have  become  separated  by  accident,  if  both  parts  are  in  good 
faith  presented  to  the  conductor  on  the  outward  trip. 
8.  A  verdict  for  $299.54  damages  for  injury  to  the  feelings  of  a  pas- 
senger wrongfully  ejected  from  a  railroad  train  and  called  a  liar 
by  the  conductor,  is  held  not  excessive. 

APPEAL  from  the  Circuit  Court  for  Juneau  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday  : 

It  appears  from  the  pleadings,  and  is  admitted,  that  April 
15,  1886,  the  plaintifif  purchased  of  the  defendant  at  its 
depot  in  Elroy,  and  paid  for,  what  is  known  as  a  "  round- 
trip  ticket"  from  Elroy  to  Wonewoc  and  return;  that  one 
half  of  said  ticket  was  white,  and  upon  that  half  were  the 
words  and  figures:  ''E.  T. —  Going.  Elroy  to  Wonewoc, 
9-8-86,  2563.  Not  good  for  passage;"  and  the  other  half 
of  the  ticket  was  red,  and  upon  that  were  the  words  and 
figures:  '*  2563,  C.  &  K  W.  E'y.  E.  T.— Eeturning.  Wone- 
woc to  Elroy.  W.  A.  Thrall,  Gen'l  Ticket  Agt.  if  detached." 
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The  words  "  Not' good  for  passage '^  were  on  a  line  with 
the  words  "  if  detached."  It  is  also  conceded  that  July  26, 
1886,  the  plaintiflF,  at  Elroy,  boarded  one  of  the  defendant's 
way  freight  trains  with  a  caboose  attached  for  passengers 
to  ride  in,  then  on  its  way  southerly  through  Wonewoc; 
that,  after  said,  train  started  from  Elroy  with  the  plaintiff 
on  board,  the  conductor  in  charge  demanded  fare  of  the 
plaintiflF,  who  thereupon  tendered  the  conductor  the  ticket 
mentioned,  which  the  conductor  refused  to  receive;  that 
upon  the  plaintiff's  refusal  to  pay  fare  the  conductor 
stopped  the  train  and  caused  the  same  to  be  run  back  to  Elroy 
station,  where  the  plaintiff  was  compelled  to  leave  the 
train.  This  action  is  for  damages  by  reason  of  such  expul- 
sion. The  following  rules  of  the  defendant,  in  force  at  the 
time  of  the  occurrence,  are  in  evidence:  "Rule  46.  Pas- 
sengers must  not  be  ejected  from  the  cars  for  any  cause 
except  at  a  station.  Use  no  unnecessary  force.  Kule  47. 
Wood  or  construction  trains  must  in  no  case  carry  passen- 
gers. FreigJit  trains  must  not  carry  passengers  without 
tichetsP  The  evidence  is  in  conflict  as  to  <\'hether  the 
plaintiff  presented  to  the  conductor  the  red  half  of  the 
ticket,  as  well  as  the  white  half,  when  he  first  demanded 
fare,  or  not  until  after  the  train  w^as  stopped;  and  also  as 
to  some  of  the  facts  and  circumstances  attending  such  re- 
fusal of  the  conductor  to  receive  the  ticket,  the  refusal  of 
the  plaintiff  to  pay  fare,  and  the  -ejecting  of  the  plaintiff 
from  the  train. 

At  the  close  of  the  trial  the  jury  returned  a  special  ver- 
dict, to  the  effect  (1)  that  the  plaintiff  had  "  the  round-trip 
ticket  from  Elro}'  to  Wonewoc  and  return  given  in  evidence, 
No.  2563,"  on  July  26,  1886,  and  above  described;  (2)  that 
the  plaintiff  on  that  day  entered  the  caboose  of  the  defend- 
ant's freight  train,  which  carried  passengers,  at  Elroy,  for 
the  purpose  of  being  carried  therein  from  Elroy  to  Wone- 
woc on  said  ticket;  (3,  4)  that  said  ticket  was  broken  apart 
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and  separated  at  the  place  where  punctured  for  the  purpose 
of  separation,  before  it  was  offered  to  the  conductor  for 
passage,  (5,  6)  but  not  by  or  with  any  carelessness  or  neg- 
ligence of  or  on  the  part  of  the  plaintiflf ;  (7)  that  when  the 
conductor  first  came  to  the  plaintiflf  to  collect  his  fare  the 
plaintiflf  produced  and  exhibited  to  him  both  the  going  and 
returning  part  of  said  ticket,  (8)  and  not  the  going  part 
only;  (9)  that  the  plaintiflf  did  not  omit  to  produce  and  ex- 
hibit to  the  conductor  both  parts  of  said  ticket  until  after 
the  conductor  had  stopped  the  train  to  back  up  to  Elroy ; 
(10)  that  the  plaintiflf  left  the  train  by  order  of  the  con- 
ductor; (11)  that  the  conductor  refused  to  carry  the  plaint- 
iflf on  said  ticket,  bacause  it  was  not  a  good  and  valid  ticket, 
(12)  through  an  unintentional  mistake  on  his  part  as  to  its 
validity ;  (13)  that  the  plaintiflf  still  holds  said  ticket,  and 
both  parts  thereof,  without  having  oflfered  to  return  them 
to* the  defendant;  (14)  that  the  conductor  called  the  plaint- 
iflf a  liar  before  the  plaintiflf  called  him  a  liar;  (15)  that  the 
plaintiflf's  damages  are  assessed  at  $300;  j[16)  that  in  esti- 
mating such  damages  they  gave  him  §299.51:  for  injury  to 
his  feelings.  Thereupon  the  court  ordered  judgment  for 
the  plaintiflf  upon  said  special  verdict  for  the  sum  of  $299.60, 
being  the  amount  of  damages  assessed  b}^  the  jury,  less  the 
sum  of  forty  cents  paid  for  the  ticket,  for  which  the  court 
held  that  the  plaintiflf  was  not  entitled  to  recover  in  this 
action.  From  the  judgment  entered  thereupon  accordingly 
the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Winkler^  Flanders^ 
Smithy  Bottum  <&  Vilas,  and  oral  argument  by  C.  H,  Van 
Alstine,  They  contended,  inter  alia,  that  the  company  had 
the  right  to  make  proper  rules  and  regulations  respecting 
the  use  of  the  round-trip  tickets  which  the  statute  required 
it  to  sell  at  a  lower  rate  than  that  which  it  might  charge 
for  one-way  tickets.  The  rule  of  which  plain  notice  was 
given  in  the  words  "Not  good  for  passage  if  detached," 
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wa£{  a  reasonable  one,  and  was  essential  to  preveiit  the  abuse 
of  such  tickets.  The  ticket  could  be  kept  intact  without 
inconvenience.  Rules  which  frequently  occasion  much  an- 
noyance and  inconvenience  have  been  declared  reasonable: 
Requiring  passengers  to  pay  a  greater  sum  for  fare  if  paid 
on  the  cars  than  when  paid  at  the  depot  Toledo^  IF.  cfe  W. 
H.  Co,  V.  Wright,  C8  Tnd.  586;  Railroad  Co.  v.  Skillman,  39 
Ohio  St.  444;  Swan  v.  M.  cfe  Z.  R.  Co.  132  Mass.  116.  Re- 
quiring all  passengers  on  freight  trains  to  provide  them- 
selves with  freight-train  tickets  containing  a  stipulation 
whereby  they  waived  all  damages  for  injuries  occurring 
through  ordinary  negligence.  Arnold  v.  I.  C.  R.  Co.  83  HI. 
273,  276-7.  Prohibiting  conductors  of  freight  trains  from 
carrying  passengers  who  have  not  previously  procured  a 
specified  kind  of  ticket.  Falkner  v.  0.  <&  M.  R.  Co.  55 
Ind.  369.  Requiring  conductors  to  eject  passengers  who 
are  without  tickets,  although  they  tender  the  fare.  Lane 
V.  E.  r.,  F.  d&  O.  R.  Co.  5  'Lea  (Tenn.),  124.  Requiring 
passengers  to  procure  from  the  conductor  stop-over  tickets 
if  they  desire  to  stop  over  at  intermediate  stations  and  then 
resume  their  journey.  Torton  v.  i/.,  L.  S.  cfe  W.  R.  Co.  54 
Wis.  234.  Providing  that  through  trains  shall  not  stop  at 
certain  stations.  Plott  v.  C.  cfe  iT.  IF.  R.  Co.  63  Wis.  511. 
But  the  question  of  reasonableness  of  regulation  does  not 
arise  here,  because  the  words  '•  Not  good  for.  passage  if  de- 
tached "  were  a  part  of  the  contract  between  the  parties. 
Rawitzky  v.  Z.  cfe  JV.  R.  Co.  31  Am.  &  Eng.  R.  Cas.  131, 132 ; 
J^orfolk  cfe  W.  R.  Co.  v.  Wysor,  26  id.  234;  Boston  cfe  3f.  R. 
Co.  V.  Chipman,  146  Mass.  107;  De  Lucas  v.  N.  0.  cfe  C.  R. 
tCo.  38  La.  Ann.  930. 

The  refusal  to  permit  the  defendant  to  poll  the  jury  was 
error  for  which  the  verdict  should  be  set  aside.  Smith  v. 
State,  51  Wis.  620;  Webster  v.  McEinster,  1  Pin.  644;  State 
V.  Austin,  6  Wis.  205 ;  Rathlauer  v.  State,  22  id.  468 ;  Lobar 
V.  Eoplin,  4  K  Y.  547.    The  request  that  the  jury  be  polled 
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was  made  at  the  proper  time.  Fox  v.  Smith,  3  Cow.  24; 
Crotty  V.  Wyatt,  3  Bradw.  388;  Warner  v.  N.  T.  G.  R.  Co. 
52  K  Y.  440. 

Assuming  that  the  ticket  presented  was  valid,  there  was 
reasonable  ground  for  dispute  as  to  its  validity,  and  the 
respondent,  though  able  to  purchase  tickets,  absolutely 
refused  to  do  so.  Under  these  circumstances  he  was  not 
entitled  to  damages  for  wounded  feelings.  Gibson  v.  K  T., 
F.  cfe  G.  R.  Co,  30  Fed.  Eep.  904;  RaU  v.  M.  (&  C  R.  Co. 
15  id.  57.  If  he  was  entitled  to  such  damages,  the  amount 
awarded  was  clearly  excessive.  Hughes  v.  Western  R.  Co. 
61  6a.  131;  Pearson  v,  Duane,  4  Wall.  605;  Quigley  v.  C. 
P.  R.  Co,  5  Savvy.  107;  TarheU  v.  C.  P,  R.  Co,  34  Cal.  616. 

For  the  respondent  there  was  a  brief  by  F.  S,  Yeeder^ 
Duane  Mowry,  and  B.  C.  Smithy  and  oral  argument  by  Mr. 
Veeder. 

Cassodat,  J.  When  the  jury  first  announced  their  ver- 
dict, the  answer  to  the  fifteenth  question  was  $300,  and 
the  answer  to  the  sixteenth  question  was,  in  effect,  nothing, 
instead  of  the  amounts  above  stated.  The  court  thereupon 
intimated  to  the  jury  that  such  findings  were  inconsistent 
with  themselves;  that  the  jury  had  failed  to  observe  the 
instructions  of  the  court;  that  by  reason  thereof  they  were 
at  liberty  to  go  to  their  room  for  further  consultation; 
that  if  they  meant  to  answer  as  they  had  indicated,  then, 
when  they  came  in,  they  should  say  so.  Thereupon  the 
counsel  for  the  defendant  asked  to  have  the  jury  polled,  to 
see  if  that  was  in  fact  their  verdict;  but  the  court  declined, 
for  the  time  being,  to  receive  such  verdict,  until  the  jury 
should  go  to  their  room  for  consultation.  The  court 
thereupon, indicated  the  nature  of  some  of  the  instructions 
which  had  previously  been  given  to  them;  that  no  opinion 
had  been  intimated  to  them  as  to  whether  they  should  find 
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anything  for  injury  to  feelings  or  not;  that  that  question 
was  left  entirely  to  them.  The  defendant's  counsel  there- 
upon requested  the  court  to  receive  and  record  such  verdict, 
which  was  refused,  and  the  jury  thereupon  retired  for  fur- 
ther consultation.  Upon  returning  into  court  they  an- 
swered the  fifteenth  question,  forty  six  cents,  and  the  six- 
teenth, §300;  and  thereupon  the  court,  for  the  same  reasons, 
again  refused  to  receive  said  verdict,  and  ordered  the  jury 
to  again  retire  for  further  consultation,  which  they  did; 
and  thereupon  they  again  returned  into  court  with  the  ver- 
dict complete  and  substantially  as  found  in  the  above  state- 
ment of  facts;  and  the  same  was  thereupon  received  by  the 
court  and  entered  of  record.  The  jury  had  been  told  in 
the  general  charge,  in  effect,  that  if  they  found  for  the 
plaintiff  and  that  he  was  entitled  to  damages  for  injury  to 
his  feelings,  then  in  answering  the  fifteenth  question  they 
should  state  the  total  amount  of  damages  allowed, —  as  for 
loss  of  time,  which  should  be  "simply  nominal, —  six 
cents,"  and  damages  for  injury  to  his  feelings,  and  the 
amount  he  paid  for  the  ticket,  in  one  general  sum;  and 
then,  in  answer  to  the  sixteenth  question,  that  they  should 
"state  what  damages,"  if  any,  "he  suffered  for  injury  to 
his  feelings."  It  is  manifest  that  the  jury  misapprehended 
these  instructions  until  their  last  consultation.  The  learned 
trial  judge  scrupulously  avoided  anything  like  dictation  as 
to  whether  the  jury  should  find  in  favor  of  the  one  party 
or  the  other  upon  any  of  those  items,  but  merely  insisted 
upon  having  the  questions  submitted  determined  by  the 
jury  with  a  correct  understanding  of  the  instructions  which 
had  been  given  to  them  on  that  subject.  Such  action  was 
manifestly  within  the  province  of  the  court.  J^lcJc  i\  Mul- 
holla }id J  4iS  Wis.  419;  State  ex  rel.  White  Oak  Spriiujs  v, 
Clemeiitson^  69  Wis.  628;  McMahan  v.  McMahan^  53  Am. 
Dec.  482;  State  v,  Overton,  61  Am.  Dec.  671;  The  Work  of 
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the  Advocate,  676,  and  eases  there  cited.  The  request  to 
poll  the  jur}'  was  before  the  verdict  was  thus  perfected,  and 
hence,  as  a  peremptory  right,  was  prennature. 

The  several  findings  of  the  jury  are  all  supported  by  the 
evidence.  A  railway  company  may,  undoubtedly,  make 
reasonable  regulations  for  the  safe  and  orderly  conduct  of 
its  business,  and  to  protect  itself  against  impositions.  Plott 
V,  a  c&  N.  W.  R,  Co,  63  Wis.  511;  Mosher  v.  St,  Z.,  /.  31. 
iib  S  E.  Co.  127  U.  S.  390;  2  Am.  &  Eng.  Ency.  Law,  759. 
But  this  does  not  authorize  such  company,  under  the  guise 
of  regulations,  to  abridge  or  impair  a  passenger's  statutor}^ 
or  legal  rights.  The  statute  required  the  defendant,  upon 
application  "at  its  ticket  station  "  in  EIroy,  and  payment 
of  the  price,  to  sell  to  the  plaintiff  "  round-trip  tickets,  good 
for  first-class  passengers'' from  that  station  to  AVonewoc 
and  return.  Sec.  1803,  R.  S.  It  stands  confessed  that  the 
defendantdid  so  sell  and  deliver  to  the  plaintiff  the  ticket  in 
question  upon  such  application,  payment,  and  purchase.  It 
is,  moreover,  confessed  that  sych  ticket,  in  the  condition  it 
was  at  the  time  of  purchase,  entitled  the  plaintiff  ac  the 
time  and  place  he  did  to  board  the  train  in  question  and 
ride  thereon  to  Wonewoc,  and  thereafter  to  return  there- 
from to  Elroy  by  any  train  stopping  at  those  stations  and 
carrying  such  first-class  passengers.  The  only  defense  to  this 
action  for  expelling  the  plaintiff  from  the  train  is  the  fact, 
as  found  by  the  jury,  that  the  white  portion  of  the  ticket 
was  broken  apart  and  separated  from  the  red  portion,  with- 
out any  carelessness  or  negligence  of  or  on  the  part  of 
the  plaintiff,  at  the  place  where  punctured  for  that  purpose, 
before  it  was  offered  to  the  conductor  for  passage.  But  the 
respective  parts  of  the  ticket  were  numbered  alike,  and 
each  contained  the  letters  "  R  T.,"—  the  one  having  thereon, 
"  Going.  Elroy  to  Wonewoc ; "  and  the  other,  '*  Returning. 
Wonewoc  to  Elroy."  The  jury,  moreover,  found  that  both 
parts  of  the  ticket  were  produced  b}'  the  plaintiff  and  ex- 
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hibited  to  the  conductor  when  he  first  came  to  the  plaintiff 
to  collect  his  fare,  and  that  the  plaintiff  still  held  both 
parts  of  the  ticket.  Manifestly  the  two  parts  of  the  ticket 
belonged  together  and  had  formerly  been  attached  to  each 
other.  The  plaintiff  appears  to  have  been  unable  to  ac- 
count for  their  separation,  except  that  he  had  carried  the 
ticket  in  his  pocket  for  some  months.  The  ticket  was 
**  punctured  for  the  purpose  of  separation ; "  and,  of  course, 
with  the  expectation  that  it  would  be  separated  when  first 
used.  It  is  claimed,  however,  that  the  words  "  Not  good  for 
passage,'*  on  the  going  part  of  the  ticket,  and  the  words  "  if 
detached,"  on  the  returning  part  of  the  ticket,  were,  together, 
in  effect,  a  stipulation  that  the  ticket  should  be  deemed 
forfeited  if  such  parts  should  be  separated  by  any  other 
person  than  the  conductor.  But  such  are  not  the  words  of 
the  contract,  and  if  such  is  to  be  deemed  its  legal  effect 
then  it  is  because  such  stipulation  is  to  be  implied  from  the 
words  employed.  Had  the  going  part  of  the  ticket  alone 
been  presented  to  the  conductor,  there  might  have  been 
some  force  in  the  argument;  for  to  allow  that  part  alone  to 
be  used,  unaccompanied  by  the  other  part,  would  have  the 
effect  to  convert  this  "round-trip  ticket"  into  two  separate 
single-trip  tickets,  to  be  used  promiscuously.  That  would 
permit  the  returning  part  to  be  used  before  the  going  part, 
and  hence  give  to  the  holder  a  right  not  secured  by  the 
statute.  The  words  "  Not  good  for  passage  —  if  detached" 
would  seem  to  have  been  so  placed  upon  the  ticket  to  pre- 
vent imposition  by  a  separation  of  the  parts  and  the  use  of 
each  as  a  single-trip,  ticket.  But  where  such  parts  of  the 
ticket  become  separated  by  such  inadvertence,  and  are  then 
in  good  faith  both  presented  together  and  at  the  same  time 
to  the  same  conducter  on  the  going  trip,  the  purpose  of 
such  words  would  seem  to  be  as  fully  attained  as  though 
the  two  parts  of  the  ticket  had  not  previously  been  sepa- 
rated.    In  other  words,  the  y)resentation  to  the  conductor 
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of  the  two  parts  of  the  ticket,  under  the  cii 
found,  is  the  same,  in  legal  effect,  as  though  sue 
not  been  detached  when  so  presented. 

It  is  to  be  remembered  that  the  ticket  was  tl 
dence  of  the  contract  of  carriage,  and  that  su( 
consisted  of  two  parts  designed  for  separation, 
such  forfeiture  of  the  contract  from  such  mere 
separation,  under  the  circumstances  found,  whe 
letter,  or  figure  on  either  part  of  the  ticket  \ 
obliterated,  and  when  no  perceivable  injury  to 
ant  could  result  therefrom,  would  be  to  destroy 
right  upon  the  merest  technicality  and  in  the  a 
clearly  expressed  stipulation  to  that  effect.  E^ 
literalism  is  not  to  be  so  rigidly  enforced  as  tc 
manifest  purpose  of  a  contract  under  a  statute 
a  different  rule  should  prevail  where  the  passen^ 
and  against  the  protest  of  the  conductor,  separa 
pons  or  parts  of  a  ticket,  as  in  some  of  the  cases 
not  be  here  considered. 

It  follows  that,  upon  the  facts  found,  we  mu 
defendant  liable.  Upon  the  whole  record,  and  t 
rulings  of  this  court,  we  cannot  say  that  the  c 
excessive. 

Bi/  the  Court. —  The  judgment  of  the  circi 
affirmed. 

See  note  to  this  case  in  40  N.  W.  Rep.  69a—  Rep. 
Vol.  78  —  13 
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EoENies,  Respondent,  vs.  Jung  and  another,  Appellants. 

November  8  -^  December  f 5, 1888. 

(1)  Boundaries:  Line  of  street :  Evidence:  Actual  locaiion,  fSj  Ease- 
ment: Prescriptive  right  to  maintain  vault:  Ownership  of  surf  ace, 
(S)  Appeal:  Bill  of  exceptions,    (4J  Trespass:  Damages, 

1.  A  finding  of  the  jury  fixing  the  line  of  a  street  is  held  to  be  sus- 

tained by  evidence  that  the  street  was  originally  located  on  such 
line  more  than  thirty  years  ago  and  has  been  maintained  thereon 
ever  since,  although  a  recent  survey  tends  to  show  that  another 
line  is  the  true  one. 

2.  One  who  by  prescription  acquires  the  right  to  maintain  a  vault  or 

cellar  under  another's  land  does  not  thereby  acquire  any  right  to 
the  surface  over  such  vault 

8.  The  refusal  of  the  trial  court  to  submit  certain  questions  or  give 
certain  instructions  to  the  jury  will  not  be  reviewed  on  appeal  un- 
less such  questions  and  instructions,  the  rulings  thereon,  and  the 
exceptions  to  such  rulings  are  made  part  of  the  record  by  the  bill 
of  exceptions.    Merely  filing  them  with  the  clerk  is  insufficient. 

4  Defendants  having  committed  a  wanton  and  oppressive  trespass  by 
entering  plaintiff's  close  early  on  a  Sunday  morning,  with  a  large 
force  of  men,  and  pushing  their  work  of  digging  up  the  soil  with 
offensive  haste,  against  the  plaintiff's  protest,  a  verdict  for  $250 
damages  is  held  not  excessive. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  facts  will  suflBciently  appear  from  the  opinion. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  J,  C,  Lndwtg^  and  for  the  respondent  on  that  of  Stark 
<&  Sutherlarid, 

To  the  point  that  defendants'  prescriptive  right  to  main- 
tain a  vault  under  plaintiff's  lot  gave  them  no  right  to 
claim  the  lot  above  it  or  to  exclude  plaintiff  from  its  pos- 
session, counsel  for  the  respondent  cited  1  Washb.  Real 
Prop.  (3d  ed.),  12;  3  id.  338-40;  Caldwell  v.  FuUo7i,  31  Pa. 
St.  475,  72  Am.  Dec.  760,  and  note;  HariweU  v.  Camman^ 
10  N.  J.  Eq.  128,  64  Am.  Dec.  448,  and  note;  McClintock 
V,  Bryden,  63  Am.  Dec.  100;  Hiddle  v.  Brown,  56  id.  202; 
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Mott  V.  Palmer,  1  N.  T.  570;  United  States  v.  Castillero,  2 
Black,  168;  Thorn  v.  Wilson,  110  Ind.  325;  Tiedeman  on 
Eeal  Prop.  sec.  621. 

Cole,  0.  J.  This  is  an  action  for  a  trespass  on  real  es- 
tate. The  plaintiff  claims  to  own  and  to  be  in  possession 
of  the  east  122  feet  of  the  south  half  of  lot  1,  in  block  131, 
of  the  First  ward  of  the  city  of  Milwaukee.  The  lot  is 
claimed  to  have  an  east  frontage  of  SO  feet  on  Milwaukee 
street,  and  to  extend  west  at  a  uniform  width  from  the 
west  line  of  said  street,  122  feet.  The  gravamen  of  the 
complaint  is  that  the  defendants  —  who  own  premises  on 
the  north  and  west  —  wrongfully  entered  upon  the  west 
end  of  the  plaintiffs  lot,  took  down  fences  and  improve- 
ments, dug  up  the  soil,  and  proceeded  to  erect  a  building 
which  extended  upon  and  covered  a  narrow  strip  of  about 
2i  feet  wide  of  the  plaintiff's  lot.  There  was  much  testi- 
mony' given  on  both  sides  as  to  the  ownership  and  posses- 
sion of  the  disputed  strip.  The  jury  found,  in  answer  to 
questions  submitted  by  the  trial  court,  that  the  plaintiflf 
owned  by  deed  of  conveyance  and  had  been  in  the  continu- 
ous possession  of  this  disputed  strip  for  more  than  thirty 
'  years,  except  as  to  a  cellar  which  had  been  dug  into  the 
west  end  of  the  lot,  which  was  some  twelve  feet  under  the 
surface  and  had  been  in  possession  or  occupation  of  the  de- 
fondants  fop  twenty  yearsi. 

The  first  error  assigned  is  that  there  was  no  testimony 
to  support  this  finding  of  the  jury.  We  think  there  is 
abundant  evidence  in  the  case  to  sustain  it.  The  contro- 
versy doubtless  had  its  origin  in  a  disagreement  as  to  the 
actaal  line  of  Milwaukee  street  on  the  east  of  the  premises. 
To  support  the  plaintiff's  claim  as  to  its  true  line,  it  was 
proven,  or  testimony  was  given  tending  to  show,  that  there 
was  an  actual  location  of  the  block,  lots,  and  adjacent 
streets  by  the  official  engineers  of  the  city  in  1854,  and  the 
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actual  grading  and  improvement  of  Milwaukee  street  at 
that  time;  its  maintenance  by  the  city  ever  since,  which 
would  be  most  cogent  and  satisfactory  evidence  that  the 
actual  location  of  the  street,  as  then  made,  was  the  correct 
one.  The  city  engineers  would  be  less  likely  to  make  a 
mistake  as  to  lines  and  boundaries  of  a  public  street,  when 
original  stakes  and  monuments  could  be  found,  than  any 
survey  made  more  than  thirty  years  afterwards.  Besides, 
evidence  of  the  continued  use  and  occupation  or  recognition 
of  the  limits  of  the  street  by  the  public  and  city  authorities 
would  be  almost  conclusive  in  determining  the  true  hne 
thereof.  The  observations  made  by  Mr.  Justice  Orton  in 
Racine  v.  J,  L  Case  Plow  Co.  56  Wis.  539,  are  very  perti- 
nent and  applicable  to  the  testimony  in  this  case.  He  says: 
''  The  early  settlers  who  first  buy  and  build  upon  the  lots 
[in  a  city]  do  not  attempt  to  ascertain  their  lines  by  a  com- 
putation of  measurements  of  all  the  other  lots  and  blocks 
by  the  figures  on  the  plat,  or  stated  in  the  certificate  of 
survey,  or  the  courses  and  distances  marked  thereon,  or  b\^ 
a  resurvey  from  the  starting  point  of  the  first  one.  But 
they  consult  the  stakes  and  other  monuments  and  land- 
marks, either  natural  or  artificial,  fixed  and  placed  at  the 
time  of  the  original  survey,  if  any,  and  such  is  generally 
the  case,  and  such  is  the  method  adopted  by  those  who  buy 
and  build  afterwards  if  such  land-marks  still  exist;  and 
afterwards,  and  after  such  monuments  or  land-marks  have 
been  destroyed  or  removed,  such  lines  are  ascertained  by 
constructions  of  a  permanent  character,  which  were  built 
according  to  such  original  monuments;  and  finally,  as  time 
goes  on,  long  usage,  prescription,  antiquity,  and  reputation 
may  be  the  only  means  of  determining  the  true  lines  and 
boundaries;  and  these  methods,  in  this  order,  are  to  be  pre- 
ferred" to  any  other  evidence.  It  would  be  most  unrea- 
sonable to  assume  that  the  city  engineers  in  1854  did  not 
correctly  locate  Milwaukee  street  when  it  was  graded  and 
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improved.  It  has  been  used  and  recognized  by  the  city 
authorities  as  a  public  street  as  at  present  located,  and  has 
not  been  changed  since  that  time.  Expensive  and  perma- 
nent buildings  have  been  built  upon*  it  on  both  sides  from 
time  to  time.  From  these  and  other  facts  the  jury  were 
fully  warranted  in  finding  that  the  true  and  correct  bound- 
aries of  the  plaintiff's  lot  were  as  he  claimed  them  to  be, 
and  that  under  his  conveyance  he  owned  the  strip  in  ques- 
tion. This  inference  might  well  be  made  from  the  testi- 
mony, even  as  against  stronger  conflicting  evidence  than 
any  that  was  given  on  the  trial. 

The  next  error  assigned  is  that  the  answer  to  the  second 
and  third  questions  submitted  to  the  jury  is  not  full  and 
complete,  and  does  not  dispose  of  the  issues  of  fact  included 
in  said  questions,  arising  upon  the  evidence,  and  is  contrary 
to  the  law  and  evidence.  These  questions  were,  in  sub- 
stance, as  to  which  party,  plaintiff  or  defendants,  had  pos- 
session of  the  whole  or  part  of  the  disputed  strip  when 
the  alleged  trespass  was  committed;  and  if  there  had  been 
an  actual  separate  possession  of  different  parts  thereof  by 
the  plaintiff  and  defendants  and  their  respective  grantors, 
then  what  portions  had  been  so  possessed,  and  the  manner 
in  which  such  possession  was  respectively  taken  and  held. 
The  jury  found  that  the  plaintiff  had  been  in  possession  of 
the  whole  of  his  lot  under  his  deed  for  a  period  of  thirty 
years  or  more ;  that  the  defendants  had  been  in  possession 
of  the  lower  cellar  for  the  same  period,  which  cellar  was 
some  twelve  feet  under  the  surface  of  the  strip.  It  appears 
that  there  was  quite  a  sharp  slope  on  the  west  end  of  the 
plaintiff's  lot;  that  a  vault  or  cellar  had  been  constructed 
by  the  defendants  and  their  grantors  into  the  slope,  ex- 
tending beneath  the  disputed  strip.  This  cellar,  though 
originally  built  without  the  knowledge  or  consent  of  the 
plaintiff,  yet,  as  it  did  not  interfere  with  the  use  and  enjoy- 
ment of  his  lot,  he  took  no  steps  to  have  removed.     The 
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question  arising  upon  these  facts  is,  How  were  the  plaint- 
iffs rights  in  the  strip  affected  by  the  construction  and  use 
of  the  vault  or  cellar  upon  it?  Did  it  operate  to  divest 
him  of  the  right  to  the  soil  or  surface  in  any  way?  The 
plaintiff's  counsel  claims  that  it  did  not;  that,  at  most,  the 
defendants,  as  occupants  of  the  vault  or  cellar,  acquired  by 
prescription  only  an  easement  in  the  land  analogous  to  the 
right  to  maintain  a  conduit  for  water  or  a  sewer  under  the 
surface  of  another's  land.  The  defendants'  occupation  of  this 
vault  was  not  inconsistent  and  did  not  interfere  with  plaint- 
iff's use  or  enjoyment  of  his  lot  over  the  vault,  and  their  pre- 
scriptive right  to  maintain  such  vault  gave  them  no  right 
to  the  lot  above  it,  or  to  exclude  the  plaintiff  from  its  pos- 
session. It  is  quite  plain  that  one  person  may  have  an 
easement  in  another's  land,  and  that  a  double  ownership  or 
possession  may  exist,  as  where  one  pereon  owns  land,  and 
another  has  a  right  of  way  over  it,  or  the  right  to  maintain 
a  pipe  for  conducting  water  through  it,  or  the  right  to  mine 
under  the  soil  and  the  like.  In  such  cases,  one  person 
owns  and  enjoys  the  surface,  while  another  enjoys  the  ease- 
ment, or  works  the  mine  under  the  soil,  and  these  interests 
maybe  distinct  and  not  conflict  with  each  other.  So  it 
ma}^  be  true,  as  the  jury  found,  that  the  defendants  had  ac- 
quired the  right  to  maintain  their  cellar  or  vault  on  the 
plaintiff's  lot,  but  this  would  not  give  them  the  right  to 
interfere  with  the  surface  over  the  vault,  or  to  disturb  him 
in  the  use  of  the  soil  above.  They  have  no  general  prop- 
erty in  the  lot,  nor  the  proprietary  interest  in  the  real  estate 
itself.  Their  right  is  limited  to  the  use  and  enjoyment  of 
the  easement  which  they  have  acquired.  The  authorities 
cited  by  the  plaintiff's  counsel  clearly  sustain  these  views, 
ij  such  elementary  law  needs  authority  to  support  it.  The 
second  and  third  questions,  therefore,  submitted  the  testi- 
mony as  to  this  double  ownership  and  possession  of  this 
disputed  strip.    The  jury  fairly  answered  the  issues  in  re- 
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gard  to  them.  The  verdict  is  full  and  complete,  and  is 
based  upon  suflBcient  evidence.  There  is  no  inconsistency 
in  the  verdict,  nor  anything  strange  or  anomalous  in  the 
legal  relation  of  the  parties.  The  plaintiff  owns  the  whole 
strip,  but  the  defendants,  by  adverse  possession,  have  ac- 
quired the  right  to  maintain  the  lower  cellar  upon  it  as 
they  have  occupied  it  for  twenty  years,  but  nothing  further 
than  this. 

The  third  and  fourth  errors  assigned  are  the  refusal  of 
the  court  to  submit  certain  questions  asked  by  the  defend- 
ants, and  to  give  certain  instructions  asked  on  their  part. 
As  to  these  alleged  errors,  it  is  suflBcient  to  say  they  are  not 
before  us  for  review.  The  bill  of  exceptions  does  not  con- 
tain the  questions  nor  the  instructions  asked  b}^  the  defend- 
ants. They  should  have  been  incorporated  in  the  bill  of 
exceptions  in  order  that  this  court  might  consider  them. 
Filing  these  questions  and  instructions  with  the  clerk  did 
not  make  them  a  part  of  tbe  record  so  that  this  court  could 
entertain  them.  They  should  have  been  embraced  in  the 
bill  of  exceptions,  together  with  the  rulings  of  the  court 
upon  them  and  the  exceptions  taken  to  such  rulings;  other- 
wise they  will  not  be  considered.  The  practice  on  this  sub- 
ject has  long  been  settled  (Reid  v.  Cme^  14  Wis.  429 ;  Cord 
V.  Southwell,  15  Wis.  211),  and  numerous  decisions  have 
aflSrmed  the  same  rule. 

There  is  the  further  point  that  the  damages  awarded 
were  excessive.  The  jury  gave  $250  damages,  which  doubt- 
less included  some  smart  money.  The  charge  of  the  learned 
circuit  court  upon  the  question  of  damages  is  quite  full,  and 
submits  the  case  fairly  upon  the  evidence.  Among  other 
things,  the  jury  were  told  that  they  could  only  award  the 
plaintiff  actual  compensatory  damages  unless  the  trespass 
was  a  wanton  and  wilful  one;  that,  in  determining  what 
the  actual  damages  were,  they  should  not  consider  the 
value  of  the  property,  but  were  limited  to  such  damages  as 
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from  the  evidence  they  should  find  would  compensate  the 
plaintiff  for  the  injury  sustained;  and,  if  he  had  sustained 
substantial  damages, —  that  is,  damages  more  than  nom- 
inal,—  exemplary  damages  might  be  given,  providing  the 
defendants  had  been  guilty  of  wanton  and  malicious  con- 
duct. This  is  the  tenor  of  the  charge,  which  is  too  lengthy 
to  be  quoted  entire.  There  was  certainly  proof  of  actual 
damages.  The  plaintiff's  counsel  justly  says  that  the  tres- 
pass was  a  most  wanton,  high-handed,  and  oppressive  one, 
and  this  language  is  not  too  strong  to  characterize  the  de- 
fendants' acts,  when  the  time,  manner,  and  circumstances 
attending  the  trespass  are  considered.  The  defendants  en- 
tered upon  the  plaintiff's  close  at  an  early  hour  of  a  Sunday 
morning,  with  a  large  force  of  men,  and  pushed  their  work 
of  digging  up  the  soil  with  offensive  haste,  against  the  pro- 
test of  the  plaintiff  and  in  wanton  disregard  of  his  rights. 
We  are  not  prepared  to  say  that  the  damages  are  excessive, 
in  view  of  their  wrongful  acts. 

By  the  Court — The  judgment  of   the  circuit  court  is 
affirmed. 


The  Eabsison  Machine  Works,  Respondent,  vs.   Hosio, 

Appellant. 

December  4—  December  22,  1888, 

Practicb:  Attachment:  Appeal.  (1)  Denial  of  motion:  Error  in 
copy  served  of  order  to  show  cause.  (2)  Dismissal  of  action:  As- 
sessment of  defendant's  damages:  Request,  (3)  Appealable  orders: 
Several  appeals:  Costs. 

1.  In  the  copy  served  of  an  order  to  **  show  cause  why  an  order  should 
not  be  entered  disDiissing  the  action,'*  etc.,  the  word  dismissing 
had  a  pen-mark  drawn  through  it.  Held,  that  the  motion  should 
not  have  been  denied  merely  for  thtt  reason. 
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2.  Where  an  action  in  which  the  defendant's  goods  have  been  attached 
is  dismissed,  he  is  entitled  upon  request  (under  secf.  2747,  R.  S.)  to 
have  a  jury  impaneled  to  assess  his  damages  by  reason  of  the  tak- 
ing of  his  property,  although  no  request  to  that  effect  was  con- 
tained in  his  motion  to  dismiss. 

8.  In  &n  action  in  which  the  defendants  goods  had  been  attached  the 
plaintiff  failed  to  file  security  for  costs  as  required.  The  court 
made  an  order  denying  defendant's  motion  to  dismiss  the  action 
and  for  judgment  for  his  damages,  etc.,  but  afterwards  made  a 
second  order  dismissing  the  action  but  denying  defendant's  motion 
for  judgment  for  his  damages,  etc.,  and  also  a  third  order  dismiss- 
ing the  action  and  denying  defendant's  motion  and  request  for 
judgment  in  his  favor  and  to  have  a  jury  impaneled  to  assess  his 
damages,  etc.  The  defendant  took  one  appeal  from  the  first  and 
third  orders,  and  a  separate  appeal  from  the  second  order.  Held, 
that  each  of  the  several  orders  was  appealable,  but,  as  all  might 
have  been  embraced  in  one  appeal,  costs  will  be  allowed  to  the  ap- 
pellant on  one  appeal  only. 

APPEALS  from  the  County  Court  of  Dodge  County, 
The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday  : 

This  action  was  commenced  in  the  county  court  of  Dodge 
county  by  the  service  of  summons  and  complaint,  and  per- 
sonal property  of  the  defendant  to  the  amount  of  $690  was 
attached,  August  23, 1887.  An  answer  was  served  October 
5,  1887.  Upon  an  affidavit  showing  that  the  plaintiff  was 
a  corporation  organized  under  the  laws  of  Illinois,  and  on 
October  25,  1887,  the  court  ordered  the  plaintiff  to  file  se- 
curity for  costs  in  the  sum  of  $500  within  twenty  daj'^s  after 
the  service  of  a  copy  of  that  order  on  the  plaintiff's  attor- 
ney, and  that  all  proceedings  on  the  part  of  the  plaintiff 
therein  be  stayed  until  such  security  be  filed.  Such  copy 
was  so  served  November  1,  1887.  November  17,  1887,  the 
plaintiff  obtained  an*  order  from  the  trial  court  extending 
its  time  to  file  such  security  twenty  days.  December  17, 
1887,  the  plaintiff  obtained  another  order  extending  such 
time  for  twenty  days  longer.  Upon  an  affidavit  showing 
such  facts, and  that  the  time  for  filing  such  security  had  ex- 
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pired,  the  trial  court  ordered  the  plaintiff  to  show  cause, 
January  30,  1888,  "  wh}'  an  order  should  not  be  entered 
diatnissinf/  said  action,  and  why  the  defendant  should  not 
have  judgment  for  his  damages,  costs,  and  disbursements." 
Upon  the  hearing  of  that  motion,  it  was  made  to  appear 
that  in  ihe  copy  served  of  such  order  to  show  cause  the  word 
''dismissing"  —  above  in  italics  —  had  a  pen  drawn  through 
it;  and  the  said  court  thereupon,  and  on  January  30, 1888, 
*'  ordered  that  said  motion  be,  and  the  same  hereby  is,  de- 
nied, with  ten  dollars  costs  of  this  motion."  This  is  one  of 
the  orders  appealed  from,  and  for  convenience  will  be  desig- 
nated as  '*  Order  No.  1." 

Upon  a  new  aflBdavit  showing  the  facts  above  stated,  the 
defendant  obtained  an  order  for  the  plaintiff  to  show  cause, 
Fel^uary  7,  1888,  "  why  an  order  should  not  be  entered 
herein  dismissing  said  action,  and  why  the  defendant  should 
not  have  judgment  for  his  damages,  costs,  and  disburse- 
ments." Upon  the  hearing  of  this  last  order  to  show  cause, 
an  afl9davit  was  read,  to  the  effect  that  order  No.  1  was 
entered  as  aforesaid  without  leave  to  renew  such  motion ; 
and  thereupon,  and  on  said  February  7,  1888,  the  said  trial 
court,  at  the  instance  of  the  defendant,  in  effect,  "  ordered 
that  said  action  be,  and  the  same  is  hereby,  dismissed,"  but 
therein  denied  the  defendant's  motion  and  request  to  have 
judgment  in  his  favor  and  to  have  a  jury  impaneled  to  as- 
sess the  damages  he  had  sustained  by  reason  of  such  taking 
and  detention  of  his  said  property  on  such  attachment. 
This  order,  so  made  February  7, 1888,  will,  for  convenience 
herein,  be  designated  as  "Order  No.  3." 

On  the  said  February  7,  1888,  and  upon  the  hearing  of 
the  said  last-named  order  to  show  cause,  the  said  trial  court 
also,  at  the  instance  of  the  plaintiff,  in  effect,  separately 
"  ordered  J:hat  the  said  motion  to  dismiss  said  action  be,  and 
the  same  hereby  is,  granted ;  and  that  said  motion  for  judg- 
ment for  defendant's  damages,  costs,  and  disbursement  be. 
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and  hereby  is,  denied ;  and  said  cause  is  hereby  dismissed 
without  damages,  costs,  or  disbursements."  This  last  order 
will  for  convenience  herein  be  designated  as  "  Order  No.  2." 

February  27,  1888,  the  defendant  appealed  from  the 
whole  of  said  order  No.  1 ;  and  also,  in  the  same  notice, 
from  that  part  of  said  order  No.  3  in  effect  refusing  to  enter 
judgment  for  said  defendant  and  in  effect  refusing  to  im- 
panel a  jury  at  his  request  to  assess  his  damages  by  reason 
of  such  taking  and  detention  of  his  said  goods  on  such  at- 
tachment. May  10,  1888,  the  defendant  separately  ap- 
pealed from  that  part  of  said  order  No.  2  in  effect  refusing 
the  defendant's  motion  for  damages,  costs,  and  disburse- 
ments, and  dismissing  said  action  without  damages,  costs, 
and  disbursements. 

Motions  to  dismiss  the  appeals  were  made  by  the  re- 
spondent and  argued  on  behalf  of  the  respective  parties, 
and  the  appeals  were  subsequently  argued  on  their  merits. 

For  the  appellant  tliere  was  a  brief  by  «/.  K  Malone,  at- 
torney, and  J.  J.  Dick  of  counsel,  and  oral  argument  by 
/.  J.  Dick. 

H,  W.  Sawyer,  for  the  respondent,  contended,  mter  alia, 
that  the  appeal  from  order  No.  2  should  be  dismissed  because, 
although  it  was  duly  entered  and  of  force  when  the  appeal 
was  taken  from  the  other  two  orders,  the  defendant  did  not 
embrace  it  in  that  appeal,  as  he  might  have  done  under  ch. 
49,  Laws  of  1883.  The  word  may  in  that  act  should  be 
construed  as  must.  Harrington  v.  Smith,  28  Wis.  59 ;  Bye- 
gate  V,  Wardshoro,  30  Vt.  746.  Otherwise  the  appellant 
may  take  separate  appeals  from  several  orders,  and  if  he 
succeeds  will  recover  costs  in  each  case,  and  the  court  has 
no  discretion  in  the  matter.  R.  S.  sec.  2949.  But  if  all 
are  included  in  one  appeal  the  costs  are  within  the  discre- 
tion of  the  court.  Sec.  2,  ch.  49,  Laws  of  1883.  Order  No. 
3  was  not  appealable  because  (1)  order  No.  2  dismissed  the 
action  and  disposed  of  all  questions  in  the  case.     (2)  It  was 
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entered  at  appellant's  request  and  purely  in  his  interests, 
without  plaintiff's  knowledge.  Volenti  non  jU  injuria, 
Rogers  v.  Hcenig^  46  Wis.  361.  (3)  The  appeal  from  this 
order  is  from  that  part  thereof  "  refusing  to  enter  judgment 
for  said  defendant,  and  refusing  to  impanel  a  jury  at  the 
request  of  the  defendant  after  said  action  had  been  dis- 
missed.^^ This  was  covered  by  the  appeal  from  order  No. 
2.  Where  two  appeals  are  taken  to  obtain  relief  which  can 
be  obtained  in  one,  one  will  be  dismissed.  Groner  v.  Hield^ 
22  Wis.  205;  Hop¥ins  v.  Hopkins,  39  id.  166;  Wis.  Biver 
L.  Go.  V.  Pktmer,  49  id.  668. 

Cassoday,  J.  The  plaintiff  is  a  corporation  organized 
under  the  laws  of  Illinois.  It  is  therefore  a  foreign  cor- 
poration, within  the  meaning  of  our  statute.  Sec.  2943, 
R.  S.  In  such  a  case,  the  defendant  may  require  such  plaint- 
iff to  file  security  for  costs.  Ibid.  The  defendant  did 
make  proof  by  aflBdavit  of  such  fact  entitling  him  to  such 
security,  and  the  trial  court  thereupon  ordered  the  same, 
as  required  by  statute.  Sec.  2945,  R.  S.  The  plaintiff 
failed  to  file  such  security  as  thus  required,  notwithstand- 
ing the  time  for  doing  so  had  twice  been  extended.  There 
was  no  appeal  from  that  order,  and  we  must  therefore  as- 
sume it  was  properly  made,  even  if  the  security  was  given 
as  required  on  the  attachment  proceedings.  Sec.  2932, 
R.  S.  The  plaintiff  having  failed  to  file  such  undertaking 
as  thus  required,  the  defendant  thereupon  became  entitled, 
upon  motion,  to  have  the  plaintiffs  action  dismissed  by  the 
court.  Sec.  2946,  R.  S.  January  30,  1888,  the  defendant 
moved  the  court,  upon  an  aflSdavit  showing  such  default, 
for  an  order  dismissing  the  action,  and  for  judgment  for 
damages,  costs,  and  disbursements.  That  motion  was 
wholly  denied,  with  costs,  by  order  No.  1,  appealed  from. 
It  is  said  that  that  motion  was  denied  by  reason  of  a  pen- 
mark  having  been  drawn  through  the  word  "  dismissing  " 
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in  the  copy  served  of  the  order  to  show  cause.  Such 
ground  for  refusal  would  seem  to  be  too  finical  for  the 
practical  proceedings  in  courts  of  justice,  where  special  re- 
gard is  supposed  to  be  had  to  the  substance  of  things  rather 
than  mere  verbal  expressions.  The  purpose  of  the  motion 
would  seem  to  have  been  sufficiently  manifest,  and  it 
should  have  been  granted,  at  least  to  the  extent  of  dismiss- 
ing the  action. 

To  that  extent  the  same  motion,  on  being  renewed  Feb- 
ruary 7,  1888,  was  in  effect  granted.  It  appears  that  on 
the  decision  of  that  motion  the  attorney  of  each  party 
drew  up  an  order  and  induced  the  court  to  sign  the  same. 
The  substance  of  each  of  those  orders  is  stated  above,  and 
there  respectively  designated  as  Order  No.  2  and  Order 
No.  3.  But  each  of  those  orders  granted  the  defendant's 
motion  so  far  as  to  dismiss  the  action ;  and  of  course  costs 
and  disbursements  would  naturally  follow  as  an  incident, 
but  were  not  allowed.  Upon  such  dismissal  of  the  action 
it  became  the  duty  of  the  court,  on  the  request  of  the  de- 
fendant, to  impanel  a  jury  to  assess  such  damages,  if  any, 
as  he  had  sustained  by  reason  of  the  taking  and  detention 
of  the  property  attached,  or  by  reason  of  any  injury 
thereto,  in  order  to  have  such  damages  included  in  the 
judgment  to  be  entered.  Sec.  2747,  R*  S.  It  would  seem 
that  the  defendant  had  no  other  remedy.  Ashland  Co.  v. 
Stahl^  48  Wis.  593.  Order  No.  3  recites  the  issuance  of  the 
attachment,  the  sheriffs  return  showing  the  seizure  and 
holding  of  the  property  attached,  the  defendant's  request 
to  have  such  jury  impaneled  to  assess  such  damages,  and 
his  motion  for  judgment.  There  seems  to  be  no  substan- 
tial reason  for  denying  such  request.  The  statute  cited 
secured  such  assessment  to  the  defendant  as  a  matter  of 
right  upon  the  showing  made.  So  the  defendant  was  en- 
titled to  his  motion  for  judgment  of  dismissal  with  costs 
and  disbursements,  and  for  such  damages,  if  any,  as  should 
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be  SO  assessed.  Such  judgment  would  be  entered  after  the 
assessment;  or  before,  leaving  a  blank  for  such  damages 
when  so  assessed.  It  is  true  such  order  to  show  cause  upon 
which  orders  Nos.  2  and  3  were  made  contains  no  request 
for  such  impaneling  of  a  jury,  but,  when  the  court  an- 
nounced its  decision  in  favor  of  dismissal,  the  defendant 
became  entitled  to  the  impaneling  of  such  jury  upon  simple 
request,  which  appears  to  have  been  made.  It  is  true  that 
in  each  of  the  orders  to  show  cause  the  defendant  moves 
for  "  judgment  for  his  damages  "  as  a  part  of  such  motion, 
and  the  same  was  denied  in  orders  Nos.  1  and  2,  respect- 
ively. The  defendant  was  not  entitled  to  judgment  for 
such  damages  as  a  part  of  §uch  motion,  but  only  upon 
their  being  assessed  by  such  jury  as  incident  to  such  dis- 
missal. 

The  defendant  has  taken  an  appeal  from  said  orders  Nos. 
1  and  3  in  one  notice  and  undertaking,  and  a  separate  ap- 
peal from  said  order  No.  2.  We  think  each  of  these  sev- 
eral orders  was  appealable.  Sec.  3069,  K  S.  Each  was 
made  in  an  action  and  aflfected  a  substantial  right,  within 
the  meaning  of  the  statute.  Ibid.  The  mere  taking  of 
the  one  did  not  waive  the  right  to  take  the  other.  But 
since  the  act  to  simplify  appeals  authorizes  a  party  to  era- 
brace  two  or  more  orders  in  one  notice  of  appeal  and  one 
undertaking,  it  is  obviouslj'  not  the  polic}^  of  the  statute  to 
allow  him  to  increase  his  costs  by  bringing  separate  ap- 
peals. Sec.  3052,  R.  S.J  ch.  49,  Laws  of  1883.  Especially 
is  this  so  where,  as  here,  all  the  orders  relate  substantially 
to  the  same  proceeding.  The  case  must  therefore  be  treated 
the  same  as  though  all  three  orders  were  embraced  in  the 
first  appeal. 

By  the  Court — The  motions  to  dismiss  the  appeals  are 
denied,  with  $10  costs.  Order  No.  1  is  wholly  reversed. 
Order  No.  2  is  reversed  in  so  far  as  it  denied  the  defend- 
ant's motion  for  judgment  with  costs  and  disbursements, 
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and  in  so  far  as  it  may  be  implied  therefrom  that  the  de- 
fendant is  to  have  no  damages  in  any  event.  Order  No.  3 
is  reversed  in  so  far  as  it  denied  the  defendant's  request  to 
have  a  jury  impaneled  to  assess  such  damages,  and  in  so 
far  as  it  refused  the  defendant's  motion  for  judgment  with 
costs  and  disbursements.  In  so  far  as  orders  Nos.  2  and  3, 
i^espectively,  dismiss  the  action,  the  same  are  affirmed.  The 
defendant  is  only  allowed  such  costs  in  this  action,  in  this 
court,  as  are  taxable  on  the  first  appeal.  Sec.  2,  ch.  49, 
Laws  of  1883.  The  cause  is  remanded  for  further  pro- 
ceedings according  to  law. 


Kelly,  Eespondent,  vs.  Smffh  and  wife.  Appellants. 

December  5  —  December  22,  1888, 

Equity:  Cancellation  of  deed:  Incapacity  of  grantor:  Fraud:  Inade- 
quate consideration, 

A  judgment  setting  aside  a  conveyance  of  land  from  the  plaintiff  to 
the  defendants  is  affirmed,  the  evidence  being  field  to  sustain  the 
findings  of  the  trial  court  that  the  plaintiff  was  a  woman  about 
seventy-five  years  old  and  unable,  by  reason  of  ignorance  and  men- 
tal weakness,  to  make  a  sale  of  her  land  or  to  comprehend  the  ef- 
fect of  such  a  sale,  and  that  the  defendants,  upon  whose  counsel 
and  advice  she  was  accustomed  to  depend,  took  advantage  of  her 
ignorance  and  weakness  of  mind  to  obtain  such  conveyance  for  a 
grossly  inadequate  consideration. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

Action  for  the  cancellation  of  a  conveyance  of  land. 
The  facts  are  stated  in  the  opinion. 

John  M,  Whitehead^  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Dunwiddie  cfe 
Ooidiuj  attorneys,  and  Johfi  Winana^  of  counsel,  and  the 
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cause  was  argued  orally  by  B.  F.  Dunwiddie  and  John 
Winana. 

Orton,  J.  The  plaintiff,  at  the  time  of  the  trial,  was 
about  seventy-five  years  old.  She  is  the  widow  of  James 
Kelly,  deceased,  who  died  where  she  now  lives,  in  Rock 
county,  about  eighteen  years  ago.  She  was  born  in  Ireland, 
and  married  when  about  eighteen  years  of  age,  and  had 
seven  children,  all  of  whom  died  there,  together  with  her 
husband;  and  she  then  came  to  Canada,  and  there  married 
the  said  James  Kelly,  and  lived  there  about  seven  years, 
and  then,  with  her  husband,  came  to  her  present  place  of 
residence  in  Eock  county,  where  the  father  of  the  defend- 
ant CoUin  Smith  built  for  them  a  house  on  his  own  land, 
about  three  fourths  of  a  mile  from  where  she  now  lives. 
In  a  short  time  James  purchased  the  twenty  acres  of  land 
in  question,  and  had  it  deeded  to  himself  and  the  plaintiff, 
and  the  house  they  occupied  on  the  land  of  Smith  was  by 
him  moved  on  the  same,  and  they  occupied  it  together 
until  James  died  as  aforesaid.  Since  then  the  plaintiff  has 
lived  in  the  same  alone,  and  managed  her  small  farm, 
mostly  by  renting  it  for  cash  and  in  shares  at  the  rate  of 
about  $75  per  year.  She  seems  to  have  been  a  woman  of 
rather  low  natural  capacity,  and  extremely  ignorant  and  un- 
cultivated. She  has  resided  where  she  now  lives  about 
thirty  years,  and  is  well  known  to  all  of  her  near  neighbors, 
many  of  whom  have  at  different  times  rendered  her  much 
assistance  in  the  management  of  her  business.  She  has  no 
relatives  in  this  country,  and  had  no  children  by  her  last 
husband.  Upon  the  death  of  her  husband  she  became  sole 
owner  of  the  land  and  property,  which  had  been  her  only 
means  of  support,  and  has  occupied  the  house  all  the  time 
since  her  husband's  death,  except  about  three  years  after 
his  death.  The  land  was  of  the  value  of  $800,  and  it  is  not 
known  by  others  whether  she  has  any  money  or  means  be- 
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yond  this  little  farm  and  her  household  goods.  On  the 
question  of  her  capacity  or  ability  to  do  her  own  business 
and  to  sell  her  property,  the  findings  of  the  circuit  court 
are  as  follows: 

"That  the  plaintiff  is  upwards  of  seventy-five  years  old, 
and  is  a  person  of  great  ignorance  and  mental  weakness, 
being  unable  to  read  or  write  or  count,  and  cannot  tell  the 
time  of  day  by  a  time-piece,  and  does  not  know  her  age. 
That  she  is  unable  to  count  money  of  any  kind,  and,  when- 
ever she  makes  sales  of  such  little  produce  as  her  land 
yields,  has  to  depend  entirely  on  others  to  compute  the 
amount  due  her,  and  to  tell  her  when  she  has  received  her 
full  due,  and  to  count  the  money  with  which  she  pays  for 
such  purchases  as  her  necessities  require.  That  she  is  en- 
tirely ignorant  of  all  business  forms  and  matters,  and  is  un- 
able to  tell  the  name  and  comprehend  the  legal  effect  or 
character  of  any  legal  paper  from  hearing  it  read,  and  is 
wholly  incompetent  to  do  or  understand  any  business  trans- 
actions beyond  the  purchase  of  a  few  necessaries  such  as 
she  is  accustomed  to  buy,  and  to  look  after  the  sale  and 
disposition  of  the  produce  of  her  little  farm,  and  even  in  these 
matters  she  has  to  depend  on  the  assistance  and  honesty  of 
those  with  whom  she  deals,  and  is  easily  imposed  upon  and 
cheated.  That  she  has  always  been  accustomed  to  advise 
with  her  friends  and  neighbors,  and  especially  with  the  de- 
fendants above  named,  about  all  her  small  matters,  and  to 
depend  upon  and  actentirel}'  upon  their  counsel  and  advice. 
That  she  is  and  was  at  the  time  of  the  execution  of  the 
conveyance  hereinafter  mentioned,  by  reason  of  her  igno- 
rance and  mental  weakness,  incompetent  to  make  a  sale  or 
disposition  of  her  real  estate,  or  to  understand  or  compre- 
hend the  effect  of  any  disposition  thereof  beyond  the  mere 
rental  to  which  she  had  been  accustomed." 

It  was  further  found,  in  substance,  that  the  defendants, 
husband  and  wife,  had  long  lived  near  the  plaintiff,  and 
Vol.  78—18 
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knew  well  her  mental  weakness,  ignorance,  and  incapacity, 
and  that  the  plaintiff  had  been  accustomed  to  rely  upon 
their  advice  and  counsel,  and  they  exercised  a  controlling 
influence  upon  her,  and  they  were  very  friendly  and  confi- 
dential in  their  relations. 

There  was  evidence  to  sustain  these  findings,  although, 
upon  the  question  of  the  plaintiflF's  incapacity  and  inability 
to  do  business  for  herself,  there  was  considerable  conflict  of 
the  evidence.  In  such  case  we  would  not  be  warranted  in 
disturbing  the  findings  of  the  court,  and,  although  they 
were  excepted  to  by  the  learned  counsel  of  the  appellants, 
we  shall  have  to  accept  the  facts  so  found  as  true,  in  dispos- 
ing of  the  case. 

It  was  further  found  that  on  the  12th  day  of  June,  1885, 
the  defendants,  Colli7i  Smith  and  Carrie  B.  Smithy  his  wife, 
procured  a  deed  of  the  said  premises  to  be  executed  to 
them;  that  the  only  consideration  of  said  conveyance  was 
an  agreement  on  the  part  of  the  defendants  to  pay  the 
plaintiff  annually,  during  her  life,  on  the  1st  day  of  Sep- 
tember of  each  year,  commencing  September  1,  1885,  the 
sum  of  $65,  and  to  furnish  her  fire-wood  in  sufficient  quan- 
tity for  her  use  during  her  life,  amounting  in  all  to  not 
more  than  $75  per  year,  which  was  the  value  of  the  rental 
of  said  premises;  that  no  provision  whatever  was  made  for 
the  plaintiff  in  case  of  sickness  or  in  case  the  $75  per  year 
was  not  suflBcient  for  her  necessities,  or  for  her  burial  after 
her  death,  or  for  any  care  or  attention  which  the  plaintiff 
might  need  by  reason  of  her  old  age,  sickness,  or  helpless- 
ness; that  the  plaintiff  had  no  advice  or  counsel  except  that 
of  the  defendants;  that  the  legal  effect  and  character  of 
the  conveyance  were  not  explained,  understood,  or  known 
to  her,  or  comprehended  by  her,  and  that  she  supposed  and 
understood  at  the  time,  and  until  some  time  afterwards, 
that  she  was  merely  renting  her  premises  to  the  defendants; 
that  the  defendants  took  advantage  of  the  plaintiff's  mis- 
understanding, ignorance,  and  weakness  of  mind  to  wrong- 
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fully  obtain  said  conveyance,  and  they  have  not  as  yet 
performed  their  agreement  or  paid  anything  thereon,  except 
to  deliver  a  small  quantity  of  wood,  which  the  plaintiflf  re- 
fused to  accept. 

This  is  a  suit  in  equity  to  have  said  conveyance  declared 
fraudulent  and  void,  and  canceled,  and  such  was  the  judg- 
ment from  which  this  appeal  is  taken. 

The  learned  counsel  of  the  appellants  contends  that  the 
findings  are  not  supported  by  the  evidence.  We  have  al- 
ready said  that  the  findings  in  respect  to  the  plaintiflPs  in- 
competency and  want  of  ability  to  make  the  contract  or 
conveyance  are  supported  by  evidence,  and  so  we  may  say 
of  all  the  other  material  findings.  This  is  all  there  is  of 
this  case.  The  testimony  of  some  of  the  plaintiflPs  neigh- 
bors supports  the  findings  literally  as  to  her  ignorance,  in- 
capacity, and  dependence.  It  would  be  useless  to  refer  to 
the  evidence  in  any  other  than  in  this  general  way.  The 
case  rests  solely  on  questions  of  fact,  and  neither  party  has 
cited  any  authorities,  and  none  are  necessary  in  the  case 
made  by  the  findings  of  the  court.  The  facts  found  make 
a  very  strong  case  for  the  relief  asked.  The  incapacity  of 
the  plaintiflf  to  make  a  disposition  of  her  property,  by  men- 
tal weakness  and  dense  ignorance,  is  intensified  by  her  age. 
To  her  the  consideration  of  this  sale  is  grossly  inadequate 
to  provide  for  her  future  wants,  through  helplessness,  sick- 
ness, and  death,  and  the  property  is  of  sufficient  value  for 
such  purposes.  The  defendants,  according  to  the  evidence, 
used  undue  influence  to  induce  her  to  dispose  of  her  prop- 
erty in  this  way,  or  did  not  make  her  understand  the  legal 
eflfect  of  the  paper  she  signed.  The  advice  of  their  brother, 
an  attorney  at  law,  to  give  the  property  back  to  her,  ought 
to  have  been  followed  by  the  defendants. 

By  the  Court — The  judgment  of  the  circuit  court  is 
affirmed. 

See  note  to  this  case  in  41  N.  W.  Rep.  69.— Rep. 
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The  Hobioon  Shootino  Club,  Appellant,  vs.  Goesline,  Re- 
spondent. 

December  6 — December  S2, 1888, 

Appeal.    (1)  Order  striking  cause  from  calendar,     (2)  Order  not 
shown  by  record, 

1.  An  order  striking  a  cause  from  the  calendar  because  prematurely 

noticed  for  trial,  amounts  merely  to  a  continuance  over  the  term, 
and  is  not  appealable. 

2.  An  appeal  will  not  lie  from  an  order  which  the  record  does  not  show 

was  actually  made. 

APPEAL  from  the  County  Court  of  J9o^^  County. 

Action  for  a  trespass  to  land.  The  facts  affecting  this 
appeal  will  sufficiently  appear  from  the  opinion. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  C.  S.  Matteson. 

For  the  respondent  there  was  a  brief  by  S.  J,  Morse^ 
attorney,  and  Jafnea  J.  Dich^  of  counsel,  and  oral  argument 
by  Mr,  Dick. 

By  the  Coukt.  This  appeal  is  from  two  alleged  orders, 
one  striking  the  cause  from  the  calendar  for  the  reason 
that  it  was  prematurely  noticed  for  trial;  and  the  other  re- 
fusing to  change  the  place  of  trial  on  affidavit  of  the  prej- 
udice of  the  judge.  The  defendant  moves  to  dismiss  the 
appeal.  We  think  the  motion  should  be  granted.  The 
first  order  amounts  only  to  a  continuance  of  the  cause 
over  the  term.  Such  an  order  does  not  affect  the  merits  of 
the  action,  but  is  a  mere  matter  of  practice  or  procedure, 
and  is  not  appealable.  McLeod  v,  Bertschy^  30  Wis.  324. 
As  to  the  alleged  order  refusing  to  change  the  place  of 
trial,  the  record  fails  to  show  that  any  such  order  was 
made.  The  printed  case  contains  what  purports  to  be  a  re- 
mark of  the  judge  to  the  effect  that  the  application  for 
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such  change  was  not  properly  made  for  want  of  notice 
thereof  to  the  opposite  party,  but  such  observation  was 
never  embodied  in  an  order.  Hence  there  is  nothing  to 
appeal  from. 

Appeal  dismissed. 


Bbkbt,  Appellant,  vs.  The  Chicago  &  Nobthwestebn  Rail- 
way Company,  Respondent. 

December  5  —  December  S2,  1888, 

(1)  Appeal:  Evidence:  Immaterial  error,  fiS,  SJ  Negligence:  Cause  oj 
accident:  Speed  of  railroad  train:  Instnictions  to  jury:  Degree 
of  proof,    (Jt)  New  trial:  Newly  discovered  evidence, 

1.  In  an  action  for  personal  injuries  alleged  to  have  been  caused  by 

negligence  the  trial  court  permitted  the  defendant  to  cross-exam- 
ine the  plaintiff  as  to  incumbrances  upon  his  property,  the  object 
being  to  show  that  he  was  pecuniarily  embarrassed  and  was  simu- 
lating or  aggravating  the  character  and  extent  of  his  injuries.  The 
jury  having  found  that  there  was  no  actionable  negligence,  it  is 
held  that  the  above  ruling,  even  if  erroneous,  could  not  have  preju- 
diced the  plaintiff. 

2.  An  accident  to  a  railroad  train  was  caused  by  the  breaking  of  the 

side-rods  of  the  engine.  The  speed  at  which  the  train  was  run- 
ning was  not  unlawful  or  unusual,  and  it  was  not  shown  that  it 
would  tend  to  contribute  to  such  breakage.  Held,  that  it  was 
not  error  to  instruct  the  jury  that  the  speed  of  the  train  had  no 
connection  with  the  accident  and  could  not  be  considered  on  the 
question  of  negligence. 

8.  An  instruction  that  the  jury  should  feel  '*  reasonably  certain  "  as  to 
what  they  should  find  to  be  tlie  cause  of  an  accident,  is  held  not 
erroneous. 

4.  To  support  a  motion  for  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence  that  the  breaking  of  the  side-rods  on  defendant's 
engine  was  the  result  of  negligence,  the  plaintiff  filed  affidavits  of 
two  section  men  that  on  the  day  after  the  accident  they  picked  up 
pieces  of  the  strap  or  iron  frame  which  held  the  brasses  of  the  side- 
rod  in  place,  and  now  have  such  pieces  in  their  possession.    The 
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plaintiff's  own  affidavit  stated  that  he  had  examined  such  pieces 
since  the  trial,  and  that  one  of  them  plainly  showed  that  it  had 
beeii  cracked  for  some  time  before  the  final  hreak.  Plaintitl's  de- 
scription of  this  piece  was  adopted  in  the  affidavits  of  the  section 
men,  but  in  none  of  the  affidavits  was  there  any  attempt  to  de- 
scribe the  appearance  of  the  piece  when  it  was. picked  up,  but 
only  its  appearance  after  it  had  been  lying  about  exposed  to  the  air 
and  dirt  for  several  months.  Hdd,  that  it  was  not  error  to  refuse 
to  grant  the  new  trial,  the  appearance  of  the  piece  after  such  ex- 
posure not  warranting  any  inference  that  there  was  an  old  crack 
therein  at  the  time  of  the  accident. 

APPEAL  from  the  Circuit  Court  for  Sauk  County. 

Action  to  recover  damages  for  personal  injuries,  alleged 
to  have  been  caused  by  defendant's  negligence.  The  facts 
will  sufficiently  appear  from  the  opinion.  The  jury  found 
a  special  verdict  to  the  effect  that  the  defendant  was  not 
guilty  of  any  negligence  with  respect  to  the  condition  of 
the  engine  in  question.  A  motion  for  a  new  trial  was  de- 
nied, and  from  the  judgment  entered  on  the  verdict  in  favor 
of  the  defendant  the  plaintiff  appeals. 

G.  Stevens,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Winkler,  Flan- 
ders, Smith,  Boitum  <&  Vilas,  and  oral  argument  by  £.  P. 
Vilas. 

Cole,  C.  J.  This  is  an  action  to  recover  damages  for  in- 
juries sustained  by  the  plaintiff  while  a  passenger  upon  r^ 
freight  train  on  the  defendant's  road.  While  riding  on  the 
freight  train  between  Eeedsburg  and  La  Valle  the  plaint- 
iff, who  was  in  the  caboose,  discovered  that  the  engine  was 
pounding  and  tearing  up  the  track,  and  saw  that  the  cars 
were  jumping  and  moving  in  an  unusual  manner,  saw  the 
conductor,  who  was  at  the  time  on  top  of  the  train,  get 
down  and  jump  off,  and,  judging  from  appearances  that 
there  would  be  a  general  wreck  of  the  train,  deemed  it  safe 
to  jump  from  the  train,  and  avoid  being  caught  in  the 
crash,  and  thereby  sustained  the  injury  of  w^hich  he  com- 
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plains.  It  appeared  that  the  side-rods  of  the  engine  broke, 
and  aside  from  the  fact  that  the  accident  happened,  and  the 
presumption  of  negligence  arising  therefrom,  the  only  evi- 
dence of  negligence  on  the  part  of  the  defendant  attempted 
to  be  shown  was  that  the  breaking  of  the  side-rods  was 
caused  by  some  defect  in  the  pins  or  fastenings  where  the 
connection  with  the  driving-wheels  was  made,  or  that  these 
parts  were  not  kept  properly  oiled. 

During  the  cross-examination  of  the  plaintiff  as  a  witness, 
after  he  had  testified  as  to  the  circumstances  of  the  acci- 
dent, his  injury,  etc.,  and  that  he  was  the  owner  of  a  flour- 
ing-mill,  he  was  asked  by  the  defendant's  counsel  what 
amount  of  mechanics'  liens  were  on  the  mill  in  August, 
1887.  This  was  objected  to,  but  the  court  overruled  the 
objection,  and  the  witness  answered.  The  first  error  as- 
signed is  this  ruling  of  the  court.  It  is  said  that  the  ques- 
tion had  no  bearing  whatever  upon  the  issue  of  negligence, 
which  was  the  issue  in  the  case.  This  is  true.  The  object 
of  the  question  doubtless  was  to  show  that  the  plaintiff  was 
pecuniarily  embarrassed,  and  was  simulating  or  aggravat- 
ing the  character  and  extent  of  his  injuries.  But  this  ruling 
could  not  have  prejudiced  the  plaintiff  in  any  way,  even 
if  erroneous,  because  the  jury  found  that  no  actionable  neg- 
ligence was  proven.  The  question  of  damages  was  not, 
therefore,  reached. 

Two  exceptions  taken  to  the  charge  of  the  court  are  re- 
lied on  as  error  here.  The  court  charged  that  the  speed  of 
the  train  was  not  unlawful,  and  had  no  connection  with  the 
accident,  and  could  not  be  considered  on  the  question  of 
negligence.  It  clearly  appeared  that  the  speed  of  the  train 
was  not  unusual,  and  we  fail  to  perceive  how  it  could  have 
contributed  to  the  breaking  of  the  fastenings  of  the  side- 
rods  of  the  engine.  It  is  said  such  speed  would  or  might 
have  much  to  do  with  the  heating  of  the  brasses  which 
constitute  a  part  of  the  side-rods,  if  these  brasses  were  not 


Digitized  by  VjOOQIC 


20a         SUPREME  COURT  OF  WISCONSIN, 

Beery  vs.  The  Chicago  &  Northwestern  R.  Co. 

kept  properly  oiled,  because  it  would  greatly  increase  the 
frictioa  of  those  parts.  It  was  not  shown  what  really 
caused  the  breakage  of  the  side-rods,  or  that  the  rate  at 
which  the  tmin  was  moving  would  tend  to  contribute  to 
such  breakage.  The  cause  of  the  breakage  of  the  side-rods 
rests  in  conjecture.  The  evidence  does  not  explain  it,  or 
connect  it  with  the  speed  of  the  train.  It  is  quite  as  rea- 
sonable to  assume  that  it  was  pure  accident,  against  which 
no  degree  of  care  or  vigilance  could  guard,  as  to  attribute 
it  to  any  other  cause.  It  is  more  probable  the  proximate 
cause  of  the  breaking  was  a  sudden  strain  upon  or  cramping 
of  these  parts  while  the  train  was  moving.  It  is  a  matter 
of  common  knowledge  that  at  best  the  heavy  and  compli- 
cated machinery  used  upon  railroads  is  liable  to  break  by 
inequalities  in  the  track,  or  a  sudden  strain,  or  from  some 
other  cause,  where  the  greatest  care  and  skill  have  been 
exorcised  in  its  construction  and  use.  The  learned  circuit 
court  left  it  to  the  jury  to  determine  whether  the  breakage 
was  an  accident  for  which  nobody  could  account  and  no 
one  was  responsible,  or  whether  it  was  produced  by  the 
negligence  of  the  engineer  in  not  taking  due  care  of  the 
engine.  But  upon  the  evidence  there  was  no  ground  for 
predicating  negligence  on  the  speed  of  the  train. 

The  other  exception  is  based  upon  the  language  of  the 
court  that  the  jury  must  feel  reasonably  certain^  not  only 
that  the  engine  or  the  part  in  question  had  not  been  prop- 
erly oiled  and  cared  for,  but  they  should  feel  reaaoruibly 
certain  that  it  affected  the  pins  that  broke  so  as  to  cause 
the  dropping  of  the  bars  in  question.  The  court  added 
that  in  civil  cases  the  jury  did  not  arrive  at  conclusions 
beyond  a  reasonable  doubt,  but  they  should  feel  reason- 
ably certain  that  what  they  find  is  true.  It  is  said  that 
this  charge  required  the  plaintiff  to  make  out  his  case  by 
something  more  than  the  mere  preponderance  of  proof,  and 
nearly  approached  the  rule  for  the  reformation  of  a  written 
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instrument,  where  the  proof  is  required  to  be  clear  and 
most  satisfactory.  We  do  not  think  this  is  the  meaning  of 
the  charge.  The  jury  were  merely  told  that  they  must  be 
satisfied  that  their  finding  was  in  accord  with  the  weight 
of  testimony ;  in  other  words,  that  the  preponderance  of 
the  evidence  must  convince  their  judgments  of  the  truth  of 
the  fact  found.  This  is  all  the  charge  means,  not  that  the 
evidence  to  establish  a  fact  must  be  clear  and  most  satis- 
factory. We  do  not  think  there  was  anything  misleading 
in  the  charge  upon  this  point. 

The  only  other  error  to  be  noticed  is  the  refusal  of  the 
court  to  grant  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence.  The  material  part  of  the  newly  discovered 
evidence  is  contained  in  the  affidavit  of  the  plaintiflF,  who 
states  that,  after  the  trial,  he  learned  from  Courtier  and 
Webster,  section  men  of  the  defendant,  that  "each  picked 
up  a  piece  of  the  strap  or  iron  frame  which  surrounds  the 
brasses  and  holds  them  in  place,  and  which  is  bolted  to  the 
side-rod,  and  then  had  them  in  their  possession;  that  the 
piece  so  picked  up  by  and  in  the  possession  of  Webster, 
which  the  plaintiff  had  seen  and  carefully  examined,  is 
broken  off  squarely  at  the  edge  of  the  square  hole  made  to 
receive  the  key  by  which  the  brasses  were  tightened  up 
and  held  firmly  in  place,  both  pieces  being  broken  in  the 
same  place;  that  the  piece  of  said  strap  or  frame  so  picked 
up  by  and  in  the  possession  of  the  said  Webster  plainly 
shows  that  the  iron  on  one  side  of  said  square  hole  had 
been  cracked  about  half  way  off,  and  the  other  side  also 
cracked,  but  not  quite  so  much,  for  some  time  before  the 
final  break.  It  also  shows  plainly  that  the  brasses  had 
been  loose,  so  as  to  play  back  and  forth,  for  a  long  time." 
The  plaintiff,  of  course,  is  speaking  of  the  appearance  of 
these  pieces  of  iron  at  the  time  he  examined  them.  The 
aflBdavits  of  both  Courtier  and  Webster  were  used  in  sup- 
port of  the  motion,  in  which  each  states  that  the  next  da.y 
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after  the  accident  he  was  present  where  it  occurred,  and 
then  "  picked  up  a  piece  of  the  strap  or  iron  frame  which 
holds  the  brasses  of  the  side-rod  of  the  locomotive  in  place, 
and  took  the  same  away  and  retained  it  in  his  possession, 
intending  to  have  it  made  into  an  iron  wedge;  that  said 
piece,  with  its  cracks,  marks  of  wear,  and  other  defects,  is 
correctly  described  in  the  aflSdavit  of  the"  plaintitf,  the 
language^  of  which  said  aflBdavit,  so  far  as  relates  to  a  de- 
scription of  said  piece  of  said  iron  strap  or  frame  and  its 
said  imperfections  and  defects,  is  hereby  adopted  and  made 
part  of  each  affidavit. 

Now  it  will  be  noticed  that  neither  of  these  persons  at- 
tempts to  describe,  or  does  describe,  the  appearance  of  the 
broken  piece  at  the  time  it  was  picked  up,  when  it  was  pos- 
sible to  see  whether  there  was  an  old  crack  in  the  piece  or 
not.  The  plaintiflf  did  not  see  the  pieces  until  several  months 
after  the  accident,  when  it  was  impossible  to  tell  from  ex- 
isting marks  whether  there  was  an  old  crack  in  them  when 
broken  or  not.  These  pieces  had  been  lying  about  exposed 
to  the  air  and  dirt,  and  would  naturally  present  the  same 
appearance  where  broken.  This  is  common  experience. 
No  safe  or  proper  inference  could  be  drawn  from  such  ap- 
pearance at  that  time  as  to  the  existence  of  an  old  crack  in 
them.  Courtier  and  Webster  say  they  adopt  the  language 
of  the  plaintiflf  so  far  as  relates  to  the  piece  of  strap,  but 
refrain  from  describing  the  appearance  of  the  piece  when 
found  and  when  an  old  crack  could  have  been  seen  if  it 
existed.  As  bearing  upon  the  question  of  negligence  it 
would  be  material  and  important  could  it  be  shown  that 
such  a  crack  in  the  iron  fastening  existed  at  the  tim^  of  the 
accident.  There  would  then  be  ground  for  holding  that 
the  agents  of  the  company  should  have  discovered  the  de- 
fect in  the  machinery,  and  repaired  it.  But  to  prove  the 
appearance  of  these  pieces  of  iron  and  of  the  marks  upon 
them  after  the  lapse  of  some  months,  when  the  pieces  had 
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been  exposed,  would  not  warrant  any  inference  that  there 
was  an  old  crack  to  be  seen  in  them  at  the  time  of  the  ac- 
cident. So  really  the  newly  discovered  evidence  does  not 
tend  to  prove  any  fact  material  to  the  issue  of  negligence. 
It  is  too  vague  and  uncertain  to  base  any  conclusion  upon. 
We  therefore  think  that  the  circuit  court  did  not  err  in 
refusing  to  grant  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence. 

By  the  Court — The  judgment  of  the  circuit  court  is 
affirmed. 


GiLLBTT,  Appellant,  vs.  The  Ltveepool  &  London  &  Olobe 
Insurance  Company,  Respondent. 

December  6  —  December  S2, 1888, 

Insurance  against  fire:  Estoppel:  Retention  of  policy  without  dbjeo- 
tion:  Avoidance  of  policy  by  other  insurance:  Mortgagor  and 
mortgagee. 

A  mortgage  provided  that  if  the  mortgagors  failed  to  insure  the  prop- 
erty the  mortgagee  might  insure  the  same,  the  expense  thereof 
being  added  to  the  mortgage  debt.  The  mortgagee  applied  to  the 
defendant  company  for  insurance  on  the  property  to  secure  his  in- 
terest therein.  The  defendant  issued  the  policy  in  suit,  insuring 
the  mortgagors  against  loss,  but  providing  that  the  loss,  if  any, 
should  be  payable  to  the  mortgagee  as  his  interest  should  appear. 
The  policy  also  provided  that  it  should  be  void  if  the  assured  ob- 
tained other  insurance  on  the  property  or  any  part  thereof  without 
consent,  etc  This  policy  was  delivered  to  the  mortgagee,  who 
paid  the  premium,  and  retained  the  policy  without  objection  fox 
nearly  a  year  before  the  property  was  burned.    Held: 

(1)  The  mortgagee  was  bound  by  the  stipulations  of  the  policy. 

(2)  Subsequent  insurance  upon  the  property,  obtained  by  and 
insifring  the  interest  of  one  of  the  mortgagors,  avoided  the  policy. 

APPEAL  from  the  Circuit  Court  for  Marathon  County. 
Action  on  a  policy  of  insurance. 
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Plaintiff  held  a  mortgage  on  certain  real  estate  of  M.  A. 
York  &  Co.,  a  firm  consisting  of  Mrs.  M.  A.  York  and  her 
husband,  Solomon.     The  mortgage  was  given  by  that  firm 
to  secure  an  indebtedness  of  $2,000,  which  still  remains  un- 
paid.   The  principal  value  of  the  mortgaged  premises  was 
in  a  saw-mill  situated  thereon,  and  certain  machinery  and 
fixtures  therein.    This  mortgage  contained  a  covenant  by 
the  mortgagors  to  keep  the  buildings  on  the  mortgaged 
premises  insured  for  at  least  $2,500,  and  to  assign  the  poli- 
cies to  the  plaintiff  as  collateral  security  for  the  mortgage 
debt,  and,  in  default  thereof,  the  plaintiff  was  authorized  to 
effect  such  insurance,  the  costs  and  expenses  of  which  to  be 
added  to  and  become  a  part  of  the  mortgage  debt.    The 
mortgagors  having  failed  to  obtain   such  insurance,  the 
plaintiff,  on  September  Y,  1883,  procured  from  the  defend- 
ant company  the  policy  in  suit.     This  policy  insures  M.  A. 
York  &  Co.  against  loss  of  the  insured  property  or  damage 
thereto  by  fire,  for  one  year,  in  the  sum  of  $1,000.     It  con- 
tains a  stipulation  that  the  same  shall  be  void  ^'\f  the  in- 
sured shall  have,  or  shall  hereafter  make,  any  other  insurance 
on  the  property  hereby  insured,  or  any  part  thereof,  with- 
out the  consent  of  this  company  written  hereon."     It  per- 
mits $2,000  total  concurrent  insurance,  and  provides  that 
"  loss,  if  any,  under  this  policy,  payable  to  J.  J).  GiUett^ 
Esq.^  as  his  interest  may  appear." 

In  March,  1884,  Mrs.  York,  without  the  consent  of  the 
defendant  company,  procured  further  insurance  on  sub- 
stantially the  same  property,  in  several  other  insurance 
companies,  amounting  in  the  aggregate  to  $4,000.  August 
16,  1884,  the  insured  property  was  destroyed  by  fire.  la 
November,  1884,  plaintiff  furnished  defendant  company 
with  proofs  of  loss,  in  which  such  insurance  of  $4,000,  ob- 
tained by  Mrs.  York,  is  stated.  The  defendant  refused  to 
pay  the  insurance  written  in  the  policy,  and  the  plaintiff 
brought  this  action  to  recover  it. 
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The  foregoing  facts  are  conclusively  established  by  the 
pleadings  and  the  testimonj^  on  the  trial,  to  which  further 
reference  is  made  in  the  opinion.  The  circuit  judge  directed 
the  jury  to  return  a  verdict  for  the  defendant,  which  they 
accordingly  did.  A  motion  for  a  new  trial  was  denied,  and 
judgment  entered  for  the  defendant  pursuant  to  the  verdict. 
The  plaintiflF  appeals  from  the  judgment. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Silverthorny  Hurley,  Ryan  cfe  Jones,  and  for  the  respond- 
ent on  that  of  Caie,  Jones  cfe  Sanhorn, 

For  the  appellant  it  was  contended,  inter  alia,  that  the 
policy  in  question  insured  only  the  mortgagee's  interest  in 
the  property.  On  the  face  of  the  policy  he  was  a  party 
to  the  contract,  and  having  applied  only  for  insurance  on 
his  own  interest,  and  having  paid  the  premium,  and  the 
policy  having  been  delivered  to  him  alone,  he  was  the 
owner  of  the  policy  and  the  real  party  in  interest.  The 
insertion  in  the  policy  of  the  names  of  the  mortgagors 
amounted  to  nothing  because  they  did  not  apply  for  the 
policy,  or  pay  for  it,  and  it  was  not  delivered  to  them. 
The  amount  of  the  insurance  was  less  than  the  mortgagee's 
interest,  and  so  could  not  cover  any  interest  of  the  mort- 
gagors. The  policy  is  to  be  distinguished  from  one  making 
the  loss,  if  any,  payable  to  a -third  party,  without  the 
words  "as  his  interest  may  appear."  Cases  cited  upon 
policies  not  containing  those  words  are  not  in  point.  See 
Pitney  v.  OlerCs  FaUd  Ins.  Cb.  65  N.  Y.  6 ;  Dakin  v.  Liver- 
pool, Z.  cfe  <?.  Lis.  Co.  77  id.  601;  Union  Trust  Co.  v. 
Whiton,  97  id.  178;  Richmond  v.  Niagara  F.  Ins.  Co.  79  id. 
237;  Westchester  F.  Ins.  Co.  v.  Foster,  90  III.  121;  Apple- 
ton  Iron  Co.  V.  British  Am.  Ass.  Co.  46  Wis.  23.  The 
mortgagee  being  the  assured  party,  the  provision  against 
other  insurance  being  taken  by  the  assured  could  be  vio- 
lated only  by  the  mortgagee  himself  taking  other  insurance 
in  excess  of  that  authorized  by  the  policy.     A  policy  con- 
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taining  a  provision  making  it  void  in  case  of  other  insur- 
ance is  not  avoided  unless  such  other  assurance  is  (1)  valid; 
(2)  upon  the  same  identical  property;  (3)  upon  the  same 
identical  interest  in  the  property ;  (4)  issued  to  the  same 
identical  person  or  for  his  benefit.  2  Wood  on  Ins.  ch.  11, 
sees.  372-377. 

Two  insurances  effected  on  the  same  property  are  held 
not  to  avoid  a  policy  prohibiting  other  insurance :  (1)  Where 
one  policy  is  taken  by  the  mortgagor  and  the  other  by  the 
mortgagee.  Acer  v.  Merchants^  Ins,  Co.  57  Barb.  68 ;  West- 
chester F,  Ins.  Co.  V.  Foster,  90  111.  121 ;  Nichols  v.  Fayette  Ins. 
Co.  1  Allen,  63;  Woodbuty,  S.  B.  i&  B.  A.  v.  Charter ^  Oak 
F.  cfe  M.  Ins.  Co.  31  Conn.  517;  Fox  v.  Fhenix  F.  Ins.  Co. 
52  Me.  333;  Norwich  F.  Ins.  Co.  v.  Boomer,  52  111.  442; 
Titus  V.  Glens  Falls  Ins.  Co.  81  N.  T.  410;  Doran  v.  Frank- 
lin F.  Ins.  Co.  86  id.  635;  Sauvey  v.  Isolated  Risk  (&  F.  F. 
Ins.  Co.  44  Up.  Can.  Q.  B.  523;  Guest  v.  New  Hampshire 
Ins.  Co.  33  N.  W.  Rep.  (Mich.),  31;  Carpenter  v.  Continental 
Ins.  Co.  61  Mich.  635;  City  F.  C.  8.  Bank  v.  Penn.  F.  Ins. 
Co.  122  Mass.  165.  (2)  Where  one  policy  is  taken  by  the 
vendee  of  land  under  a  contract  of  sale,  and  the  other  by 
the  vendor.  Burhank  v.  Rockingham  M.  F.  Ins.  Co.  24  N. 
H.  550;  jEtna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  385;  Acm^  v. 
Merchants^  Ins.  Co.  57  Barb.  68 ;  Mutxial  Safety  Ins.  Co.  v. 
Hone,  2  N.  Y.  235;  Sprague  v.  Holland  P.  Ins.  Co.  69  id. 
128.  (3)  When  one  of  the  policies  does  not  cover  all  of  the 
property  covered  by  the  other.  BoatmarHs  F.  cfe  M.  Ins. 
Co.  V.  Hocking,  8  Atl.  Rep.  (Pa.),  417;  Sloat  v.  Royal  Ins.  Co. 
49  Ta.  St.  14;  Baltimore  F.  lis.  Co.  v.  Zoney,  20  Md.  20; 
Sunderlin  v.  JEtna  Ins.  Co.  18  Hun,  522;  Parsons  v. 
Queen  Ins.  Co.  29  Up.  Can.  C.  P.  188;  Illinois  M.  F.  Ins. 
Co.  V.  Fix^  53  111.  151.  (4)  Insurances  eflfected  by  the  owner 
and  by  an  attaching  creditor  or  other  person  interested. 
Marigny  v.  Uo^ne  M.  Ins.  Co.  13  La.  Ann.  338;  Gilchrist 
V.  GoreDist.  M.  F.  Ins.  Co.  34  Up.  Can.  Q.  B.  15;  KeUy  v. 
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Liverpool  dsZ.c&G.  Ins.  Co.  2  Han.  (N.  B.),  266.  (5)  By  con- 
signor and  consignee  on  same  property.  Williams  v.  Ores- 
erU  M.  Ins.  Co.  15  La.  Ann.  651.  (6)  By  the  owner  and  his 
creditor.  National  Ins.  Co.  v.  Trudell^  Kamsay's  A  pp.  Cas. 
(Low.  Can.),  366.  (7)  Insurance  for  diflferent  parties  having 
interests  in  the  property.  Bates  v.  Commercial  Ins.  Co.  1 
Cin.  Sup.  Ct.  Kep.  523;  Boos  v.  Merchants^  M.  Ins.  Co.  27 
La.  Ann.  409. 

The  policy  in  suit  could  not  be  avoided  by  subsequent  in- 
surance on  the  interest  of  one  member  of  the  firm  of  M.  A. 
York  &  Co.  2  "Wood  on  Ins.  sec.  377 ;  Lowell  Mfg.  Co.  v. 
Safeguard  F.  Ins.  Co.  88  N.  Y.  591 ;  Irving  v.  ExceUior  F. 
Ins.  Co.  1  Bosw.  507 ;  Manhattan  Ins.  Co.  v.  Webster^  59  Pa. 
St.  227;  Converse  v.  Citizens'  M.  Ins.  Co.  10  Cush.  37;  PhxB- 
nix  Ins.  Co.  v.  Hamilton^  14  Wall.  504;  Warren  v.  Daven- 
port F.  Ins.  Co.  31  Iowa,  464;  Harris  v.  Ohio  Ins.  Co.  5 
Ohio,  467. 

Lyon,  J.  To  strengthen  his  security  for  the  mortgage 
debt  by  an  insurance  upon  the  mortgaged  property,  two 
methods  were  open  to  the  plaintiff.  He  might  have  taken 
a  policy  directly  to  himself,  insuring  his  mortgage  interest 
alone,  if  he  could  find  an  insurer  willing  to  issue  such  a 
policy;  or  he  could  obtain  a  policy  running  to  the  mortga- 
gors, stipulating  that  the  loss,  if  any,  should  be  paid  to  him 
as  his  interest  should  appear.  Perhaps  such  a  policy  would 
not  be  an  insurance  of  the  mortgage  interest,  as  such,  but 
probably  would  cover  such  interest.  Either  mode  would 
protect  the  plaintiflf's  security  under  his  mortgage,  but  with 
this  difference:  had  the  policy  run  to  himself  alone,  insur- 
ing only  his  mortgage  interest,  it  would  not  be  defeated  by 
an  unauthorized  insurance  upon  the  same  property,  obtained 
by  the  mortgagors,  while  a  policy  running  to  the  mortga- 
gors, insuring  the  property  generally  (as  in  the  present  case), 
would  be  defeated  by  such  unauthorized  insurance. 
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The  plaintiff  did  not  stipulate  with  the  agent  of  the  de- 
fendant company,  Mr.  Huntington,  for  a  policy  to  himself, 
insuring  only  his  mortgage  interest.  The  only  testimony 
on  the  subject  was  given  by  the  plaintiflf  himself,  and  is  as 
follows :  "  I  applied  to  Mr.  Huntington  for  the  insurance 
on  this  property  after  the  mortgage  was  executed.  I  re- 
ceived this  policy  upon  the  application."  In  answer  to  the 
question  by  his  own  counsel,  "At  the  time  when  you  ap- 
plied to  Mr.  Huntington  for  this  insurance  did  you  state  to 
him  what  interest  you  had  in  the  property?"  he  further 
testified:  " I  think  I  did  tell  him  that  I  had  a  mortgage  on 
the  property,  and  wanted  to  insure  my  interest  in  it."  He 
further  testified  that  he  paid  the  premium  for  such  in- 
surance. Thus,  it  is  undisputed  that  the  plaintiflf  applied 
for  an  insurance  upon  the  mortgaged  property  to  secure 
his  interest;  therein  under  his  mortgage,  without  any  agree- 
ment or  reservation  as  to  its  form  or  the  stipulations  it 
should  contain.  The  agent  issued  the  policy  in  suit  upon 
such  application,  which  gives  the  plaintiflf  the  security  he 
desired.  The  plaintiflf  accepted  it  as  a  compliance  with  his 
application,  and  held  it  nearly  a  year  before  the  property 
was  burned,  without  making  any  objection  that  it  did  not 
comply  with  the  original  parol  contract  for  the  insurance. 
We  think  it  too  late  for  the  plaintiflf  to  be  now  heard  to  al- 
lege that  the  policy  does  not  contain  the  terms  of  the  con- 
tract of  insurance  which  the  parties  made,  even  did  the 
testimony  tend  to  show  (which  it  does  not)  that  a  parol 
agreement  was  in  fact  made  to  the  eflfect  that  the  policy 
should  issue  to  the  plaintiff,  insuring  his  mortgage  interest 
alone. 

Much  weight  is  given  in  the  argument  of  counsel  for  the 
plaintiff  to  the  fact  that  the  plaintiff  paid  the  premium  for 
the  insurance.  But  this  fact  must  be  considered  in  connec- 
tion with  the  covenant  in  the  mortgage  that  the  mort- 
gagors should  insure  the  property,  and,  failing  to  do  so, 
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that  the  plaintiff  might  insure  the  same,  and  that  the  ex- 
pense thereof  should  be  added  to  and  constitute  a  part  of 
the  mortgage  debt.  So,  when  the  plaintiff  says  he  paid 
the  premium  for  the  insurance,  the  effect  of  his  testimony 
is  that  he  thereby  increased  the  mortgage  debt  by  the  sum 
so  paid.  Moreover,  the  above  covenant  clearly  contem- 
plates an  insurance  of  the  mortgagors'  interest  in  the  prop- 
erty, which  could  only  be  effected  by  a  policy  running  to 
them.  The  covenant  is  ample  authority  to  the  plaintiff  to 
insure  the  property  in  their  names. 

Having  thus  determined  that  the  plaintiff  is  bound  by 
the  stipulations  in  the  policy  in  suit,  it  necessarily  results 
that  the  obtaining  by  the  mortgagors  of  any  unauthor- 
ized insurance  on  the  same  property  invalidates  the  pol- 
icy, under  the  stipulation  therein  against  additional  insur- 
ance without  the  consent  of  the  defendant  company.  Has 
this  stipulation  been  violated?  Mrs.  York,  one  of  the  own- 
ers of  the  property,  obtained  policies  in  her  name  alone 
in  March,  1884,  on  substantially  the  same  property,  for 
$4,000,  without  the  consent  or  knowledge  of  the  defendant 
company.  Nothing  appears  adverse  to  the  validity  of  such 
additional  insurance.  The  policy  in  suit  permitted  concur- 
rent insurance  to  the  amount  of  $2,000  only.  Had  this 
insurance  been  effected  by  M.  A.  York  &  Co.,  it  would 
doubtless  have  defeated  the  policy.  It  may  be  conceded 
that  these  policies  for  $4,000  insure  only  the  interest  of 
Mrs.  York  in  the  insured  property,  which,  presumably,  is 
one  half  thereof. 

It  is  maintained  by  counsel  for  plaintiff  that,  because  the 
policies  were  obtained  by  and  issued  to  Mrs.  York  alone, 
the  $4,000  insurance  is  not  a  breach  of  the  stipulation 
against  other  insurance.  The  rule  invoked  to  support  this 
proposition  is  thus  laid  down  in  2  Wood  on  Ins.  sec.  377: 
**  In  order  to  amount  to  other  insurance,  the  interests  cov- 
ered by  the  policies  must  be  identical."  We  think  such 
Vol.  78—14 
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interests  are  identical  in  the  present  case.  The  policy  in 
suit  insures  the  interest  of  Mrs.  York  in  the  insured  prop- 
erty, and  the  additional  policies  issued  to  her  insure  the 
same  interest.  We  find  no  established  rule  that  because 
Solomon  York's  interest  in  the  property  was  insured  by  the 
policy  in  suit,  and  not  by  the  $4,000  policies,  the  latter  pol- 
icies do  not  constitute  double  insurance.  In  Continental 
Ins.  Co.  V,  Hulman^  92  111.  145,  it  was  held  that  an  unau- 
thorized insurance  by  the  wife  was  a  breach  of  a  stipulation 
against  other  insurance  in  a  former  policy  on  the  same 
property,  issued  to  her  and  her  husband.  Such  we  think 
the  law.  Several  distinctions  between  the  Illinois  case  and 
the  one  under  consideration  are  noted  by  counsel,  some  of 
which  are  real  and  some  are  not,  but  we  think  these  do  not 
affect  the  applicability  of  the  rule  there  laid  down,  to  this 
case. 

The  case  of  Westchest&r  F.  Ins.  Co.  v.  Foster^  90  111.  121, 
is  relied  upon  as  holding  a  different  rule.  The  case  is  this: 
Foster  held  a  mortgage  on  certain  property,  executed  by 
B.     He  obtained  an  insurance  upon  the  property,  paid  the  .^ 

premium,  and,  without  the  knowledge  or  authority  of  B.,  i 

took  a  policy  in  their  joint  names;  the  polic}'^  containing 
the  usual  stipulation  as  regards  other  insurance.  B.  had 
obtained  another  insurance  in  violation  of  the  stipulation. 
The  court  held  that,  under  the  circumstances,  the  insurance 
was  solely  for  F.'s  benefit,  and  that  the  policy  was  not  in- 
validated by  such  act  of  B.  The  difference  between  the 
two  cases  is,  the  policy  in  the  Illinois  case  ran  to  Foster,  the 
mortgagee,  and  in  legal  effect,  as  the  court  held,  to  him  rn 

alone,  while  here  the  policy  runs  to  the  mortgagors  alone. 
This  difference  is  radical  and  controlling,  and  calls  for  the 
application  in  this  case  of  a  different  rule  of  law. 

Another  case  much  relied  upon  by  counsel  for  the  plaint- 
iff may  properly  be  noticed  in  this  connection.  It  is  that 
of  Pitney  v.  Olenh  Falls  Ins.  Co.  68  N.  Y.  6.    Norman  and 
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George  K  Pitney  were  joint  owners  of  the  insured 
erty,  which  was  a  quantity  of  wool.  Norman  obtair 
policy  in  his  own  name.  Afterwards  he  told  the  agent 
he  had  forgotten  to  mention  the  interest  of  George  an 
intention  to  have  that  interest  insured.  The  agent  atten 
to  accomplish  that  purpose  by  inserting  in  the  policy 
words :  "  In  case  of  loss,  if  any,  one  half  payable  to  G( 
N".  Pitney,  as  his  interest  may  appear."  Under  thes< 
cumstances,  it  was  held  that  the  interest  of  George 
the  wool  was  covered  by  the  policy.  That  case  doei 
bold  that  a  breach  of  a  covenant  against  further  insui 
would  not  have  resulted,  had  either  of  the  owners  o 
wool  insured  his  interest  therein  in  his  own  name  wi 
the  consent  of  the  company.  Hence  the  case  is  not  in 
here.  That  case  was  decided  by  a  bare  majority  o 
commission  of  appeals;  Lott,  C.  C,  and  Eael,  C,  dii 
ing.  We  should  hesitate  to  indorse  all  the  doctrines 
asserted  without  further  examination. 

We  conclude  that  the  policy  in  suit  was  invalidate 
the  unauthorized  insurance  obtained  by  Mrs.  York 
hence  that  the  court  properly  directed  a  verdict  for  tl 
fendant. 

By  the  Court. —  The  judgment  of  the  circuit  coi 
affirmed. 


The  State  bx  rel.  Burnett  County  vs.  Harshaw, 

Treasurer. 

December  6  —  December  IS£,  1888, 

Counties:  Division:  Apportionment  of  debt:  Subrogation, 

By  ch.  155,  Laws  of  1878,  and  ch.  Id7,  Laws  of  1879,  Burnett  < 
was  authorized  to  borrow  from  the  trust  funds  of  the  state,  $ 
to  be  used  in  aiding  the  construction  of  a  railroad,  and  to 
paid,  with  interest,  in  fifteen  annual  instalments.  Until  the 
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paid  by  the  railway  company.   The  railroad  is  wholly  witnin 
Burnett  county,  and  no  part  of  it  in  Washburn. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Z.  JK,  Zusey  Assistant  Attorney  General. 

Cole,  C.  J.  The  motion  to  quash  the  alternative  writ, 
and  the  demurrer  to  the  return  made  by  Washhuim  county, 
involve  substantially  the  same  questions  of  law,  and  were 
argued  together.  Both  the  motion  and  the  demurrer  can 
therefore  be  conveniently  disposed  of  in  one  opinion.  The 
facts  upon  which  the  questions  of  law  arise  are  these,  in 
brief: 

By  ch.  155,  Laws  of  1878,  and  ch.  197,  Laws  of  1879,  the 
commissioners  of  the  school  and  university  lands  were  au- 
thorized to  loan,  and  the  board  of  supervisors  of  Burnett 
county  was  authorized  to  borrow,  from  the  trust  funds  of  the 
state,  $20,000,  to  be  used  in  aiding  the  construction  of  a  cer- 
tain railroad.  The  county  executed  to  the  state  certificates 
of  indebtedness  bearing  interest  at  the  rate  of  seven  per 
cent,  the  interest  and  one  fifteenth  of  the  principal  to  be 
paid  annually  until  the  whole  loan  was  paid.  In  consid- 
eration of  the  use  of  this  money  for  the  purpose  named, 
the  railroad  company  was  required  to  make  report  of  its 
gross  earnings  for  each  preceding  year,  and  to  pay  into 
the  state  treasury,  at  the  time  named,  for  fifteen  j^ears,  a 
sum  equal  to  five  per  cent,  of  such  gross  earnings,  which 
was  in  lieu  of  all  license  fees;  and  it  was  made  the  duty  of 
the  state  treasurer,  upon  the  receipt  of  said  five  per  cent, 
each  year,  to  at  once  indorse  the  amount  upon  the  certifi- 
cates of  the  county,  so  long  as  any  certificate  should  remain 
unpaid.  When  the  loan  made  by  the  commissioners  was 
fully  paid  and  discharged,  the  railroad  company  was  re- 
quired to  pay  to  the  state  the  amount  exacted  from  other 
railroad  companies  for  license  fees. 

By  ch.  172,  Laws  of  1883,  the  legislature  divided  the 
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county  of  Burnett^  and  organized  the  county  of  Washbui^n 
from  territory  theretofore  embraced  in  the  former  county. 
By  the  ninth  section  of  the  act  it  was  provided  that  each 
county  should  be  the  absolute  owner  of  all  county  prop- 
erty situated  within  its  boundaries.  The  indebtedness  of 
Burnett  county  was  to  be  apportioned  between  the  two 
counties  according  to  the  assessed  valuation  of  property  at 
the  last  assessment.  Provision  was  made  for  the  col- 
lection and  return  of  the  taxes  of  1883.  The  law  author- 
ized the  new  county  of  Washburji  and  Burnett^  after  the 
former  indebtedness  of  Burnett  had  been  apportioned,  to 
borrow  from  the  trust  funds  of  the  state,  on  terms  satis- 
factory to  the  commissioners,  sufficient  money  to  take  up 
and  cancel  the  indebtedness  of  Burnett  county  to  the  state, 
and  each  county  gave  the  state  its  certificate  of  indebted- 
ness for  the  amount  thus  borrowed. 

It  appears  that  on  the  settlement  and  adjustment  of  the 
indebtedness  of  Burnett  county  by  the  officers  of  the  two 
counties  the  sum  of  84,139.45  was  apportioned  to  Bur- 
nett county,  and  $10,774.01  was  apportioned  to  Washburn 
county  on  the  basis  of  settlement.  There  has  been  paid 
into  the  state  treasury  by  the  railroad  company,  pursuant 
to  the  acts  above  referred  to,  the  sum  of  $1,061.02.  The 
point  in  controversy  is,  Should  Burnett  county  be  credited 
that  entire  sum  on  its  indebtedness  to  the  state,  or  should 
it  be  applied  on  the  certificates  of  each  county  ratably,  ac- 
cording to  its  indebtedness?  Washburn  county  insists  and 
claims  that  upon  the  facts  it  is  entitled  to  its  proportionate 
share  of  the  amount,  and  the  question  is.  Is  this  contention 
right? 

It  would  certainly  seem  but  just  and  equitable  to  appor- 
tion the  amount  between  the  two  counties  according  to  the 
portion  of  the  debt  which  each  assumed  and  became  liable 
to  pay  on  the  settlement  between  them.  This  five  per  cent, 
of  the  gross  earnings  paid  by  the  railroad  company  into 
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the  State  treasury  was  manifestly  intended  to  aid  Burnett 
county  in  paying  its  debt  to  the  state.  This  fund  was  in 
the  nature  of  a  security  provided  for  the  benefit  of  that 
county.  There  can  be  no  doubt,  we  think,  of  the  correct- 
ness of  this  proposition,  in  view  of  the  legislation  upon  the 
subject.  The  county  had  originally  made  the  loan  from 
the  state,  presumably  for  the  benefit  of  the  railroad  com- 
pany, and  by  the  arrangement  the  company  was  to  aid  in 
discharging  this  debt.  Now,  on  the  division,  both  counties 
have  become  liable  for  the  payment  of  the  debt  to  the 
state,  or  of  certain  portions  of  it.  Why,  then,  should  not 
each  have  the  benefit  of  this  railroad  fund  in  the  proportion 
which  each  has  assumed  to  pa}"^?  It  is  a  familiar  doctrine 
in  equity  that  a  person  secondarily  liable  for  a  debt  whicji 
he  has  paid  is  substituted  to  the  place  of  the  creditor,  and 
is  entitled  to  the  benefit  of  all  the  securities  possessed  b}' 
the  creditor,  and  may  make  use  of  all  remedies  to  enforce 
them  as  the  creditor  himself  could  do.  This  is  subrogation, 
or  the  substitution  of  one  person  in  place  of  another  as 
creditor.  The  principle  may  well  be  applied  here  for  the 
benefit  of  Washburn  county.^  To  make  the  matter  still 
more  plain,  suppose  the  railroad  company  had  given  a 
mortgage  for  the  benefit  of  Burnett  county  and  to  aid  that 
county  in  paying  its  debt  to  the  state.  Can  there  be  a 
doubt  that  on  the  division  of  the  debt  between  the  two 
counties  the  security  would  pass  so  that  each  county  .would 
be  entitled  to  its  proportionate  share  of  it?  It  seems  to  us 
perfectly  clear  that  a  court  would  give  each  county  the 
benefit  of  the  security  in  the  case  supposed;  and  if  we  re- 
gard the  railroad  fund  in  the  nature  of  a  security,  as  we 
must  do,  the  case  stands  upon  the  same  footing  precisely  as 
though  a  mortgage  had  been  originally  given  by  the  rail- 
road company. 

The  learned  counsel  for  the  relator  says:  "The  law  is 
well  settled  that  on  the  organization  of  a  new  county  out 
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of  the  territory  of  the  old  one,  in  the  absence  of  a  provision 
apportioning  the  existing  debts  between  the  two,  the  old 
county  remains  liable  for  all  the  debts  at  the  time  of  the 
division."  This  is  doubtless  a  correct  statement  of  the  law 
as  to  the  division  of  towns  and  counties.  The  legislature, 
however,  in  the  present  case,  saw  fit  to  apportion  the  exist- 
ing debt  of  Burnett  county  between  it  and  the  new  county, 
and  determined  the  portion  which  each  should  pay.  The 
indebtedness  was  to  be  apportioned  between  the  two  coun- 
ties according  to  the  assessed  valuation  of  property  at  the 
assessment  of  1882.  There  can  be  no  doubt  but  Washburn 
county  was  bound  and  became  liable  on  the  division  to  pay 
its  share  of  the  debt  which  Burnett  county  owed  the  state. 
It  has  assumed  the  obligation,  and  now  seeks  to  have  its 
equitable  share  of  a  common  fund  which  is  in  the  nature  of 
a  security  for  that  debt.  Its  claim  rests  upon  reasonable 
and  equitable  grounds.  It  is  true,  the  legislature  did  not 
expressly  provide  that  the  new  county  should  have  the  ben- 
efit of  this  five  percent,  fund  paid  by  the  railroad  company 
into  the  state  treasury,  but  it  is  a  fair  and  legitimate  infer- 
ence, from  the  legislation  considered  together,  that  such 
was  the  intention;  for  the  railroad  company  is  required  to 
make  payment  of  five  percent,  of  its  gross  earnings  for  the 
preceding  year,  so  long  as  any  bond  or  certificate  of  indebt- 
edness remains  unpaid.  The  substituted  bonds  or  certifi- 
cates given  by  the  two  counties  under  the  law  of  1883,  take 
the  place  of  the  certificates  originally  given  by  Burnett 
county.  Now,  it  is  apparent,  if  the  contention  of  the  re- 
lator's counsel  is  sound,  that  the  portion  of  the  debt  to  the 
state  assumed  by  Burnett  county  may  be  paid  long  before 
the  new  county  has  discharged  its  portion  of  the  debt.  So, 
according  to  this  view,  the  railroad  company  would  be  re- 
lieved from  paying  this  five  per  cent,  of  its  gross  earnings, 
though  a  considerable  portion  of  the  debt  assumed  by 
Washburn  county  had  not  been  discharged.     We  are  con- 
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fident  the  legislature  did  not  contemplate  such  a  result, 
and  that  to  so  hold  would  be  doing  violence  to  the  intent 
and  spirit  of  the  various  acts  passed  upon  this  subject.  It 
is  perfectly  plain  the  legislature  intended  the  railroad  com- 
pany should  pay  five  per  cent,  of  its  gross  earnings  into  the 
state  tre(isury  each  year,  so  long  as  any  certificate  or  bond 
executed  to  the  state  by  either  Burnett  or  Wa^liburn  county 
remained  unpaid;  and  it  is  the  duty  of  the  state  treasurer, 
under  these  laws,  to  apply  this  fund  ratably,  and  in  propor- 
tion to  the  amount  each  county  has  assumed,  and  become 
liable  to  pay  upon  its  certificate  or  bond,  until  the  entire 
debt  of  the  state  is  paid. 

It  follows  from  these  views  that  the  motion  to  quash  the 
alternative  writ  is  granted,  and  the  demurrer  to  the  return 
of  Washhurn  county  is  overruled. 

By  the  Court. —  Ordered  accordingly. 


Heath  and  another,  Respondents,  vs.  Solles  and  another, 

Appellants. 

December  6 — December  22 ^  1888, 

Liens:  Materials  furnished  to  one  for  improvements  on  land  of  an- 

other. 

Under  sec.  8314,  R.  S.,  as  amended  by  ch.  849,  Laws  of  1885,  one  who 
furnishes  materials  for  a  house  which  a  husband  is  building  on  his 
wife's  land  with  her  knowledge  and  consent,  may  have  a  lien 
therefor  upon  such  land  although  it  was  understood  that  the  hus- 
band should  pay  the  entire  cost  of  the  house. 

APPEAL  from  the  Circuit  Court  for  Juneau  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 
For  the  appellants  there  was  a  brief  by  Turner  cfe  Bar- 
ncy^  and   oral  argument   by  //.  IF.  Barney,     They  cited 
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Lauer  v.  Bandow,  43  Wis.  556,  561 ;  Engfer  v.  Itoemer,  71 
id.  11;  Smith  v.  Gill,  37  Minn.  455;  Joiiea  v.  Walker,  63 
N.  T.  612;  Fullerton  Lumber  Co.  v.  Oslomy  72  Iowa,  472; 
Planner y  v.  Rohrmuyery  46  Conn.  558;  Oilman  v.  Dislrow^ 
45  id.  563. 

For  the  resix)ndents  there  was  a  brief  by  Du^ne  Mowry, 
attorney,  and  Winmr  cfe  Winsor^  of  counsel,  and  oral  argu- 
ment by  F.  Winsor. 

Taylob,  J.  This  action  was  brought  against  Edgar  Solles 
and  Sicsan  Solles,  by  the  respondents,  to  obtain  judgment 
against  the  appellant  Edgar  Sollies  for  the  value  of  a  bill  of 
lumber  claimed  to  have  been  sold  to  him  by  the  respond- 
ents, to  be  used,  and  which  was  in  fact  used,  by  him  in  con- 
structing a  dwelling-house  upon  the  lands  of  the  appellant 
Susan  Solles,  and  to  have  the  amount  found  due  the  re- 
spondents declared  a  lien  upon  the  building  and  lands  of 
said  Susan  Solles,  Susati  Solles  was  the  wife  of  Edgar  Solles. 
On  the  trial  in  the  circuit  court  the  respondents  obtained  a 
personal  judgment  against  Edgar  Solles  for  the  amount  of 
their  claim,  and  the  court  adjudged  the  same  a  lien  upon 
the  lands  of  said  Susan  Solles,  and  directed  the  same  to  be 
sold  for  the  payment  of  the  judgment.  Both  the  defend- 
ants appealed  to  this  court.  Since  the  appeal  was  taken  the 
said  Susan  Solles  died,  and  her  administrator  has  been  sub- 
stituted as  appellant  in  her  place. 

On  the  part  of  the  appellants  it  is  alleged  as  error  that 
the  judgment  in  favor  of  the  respondents  against  the  ap- 
pellant Edgar  Solles  is  not  supported  by  the  evidence.  The 
controversy  on  this  point  is  that  the  appellants  claim  that 
the  materials  sold  by  the  respondents,  and  which  were  used 
in  the  construction  of  the  dwelling-house  in  question,  were 
sold  to  one  Benz,  and  not  to  said  Solles.  The  evidence 
clearly  shows  that  as  between  Edgar  Solles  and  Benz,  the 
latter  was  bound  to  furnish  and  pay  for  all  the  materials 
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and  perform  all  the  labor  in  the  construction  of  said  dwell- 
ing-house ;  and  it  is  claimed  that  the  evidence  establishes 
the  fact  that  the  respondents  knew  that  fact  and  sold  the 
lumber  and  materials  to  the  said  Benz  and  not  to  the  said 
Edgar  Solles.  An  examination  of  the  record  shows  that 
this  claim  on  the  part  of  the  appellants  was  controverted 
on  the  trial  by  the  respondents,  and  evidence  was  given  on 
their  part  showing  that  tlie  lumber  and  materials  were  sold 
to  said  Ed^ar  Solids  and  not  to  said  Benz,  and  that  the 
credit  was  given  by  the  respondents  to  said  Edgar  SoUes 
and  not  to  said  Benz.  This  issue  was  fairly  presented  to 
the  jury,  and  they  found  against  the  appellants  and  in  favor 
of  the  respondents.  We  are  satisfied  that  the  evidence  sus- 
tains the  verdict  upon  that  question,  and  the  verdict  and 
judgment  ought  not  to  be  reversed  because  not  sustained 
by  evidence. 

The  appellants  also  allege  as  error  that  the  court  ad- 
judged that  the  respondents  were  entitled  to  a  lien  upon 
the  dwelling-house  and  the  forty  acres  of  land  upon  which 
it  was  erected,  for  the  sum  so  found  due  to  them  from  the 
appellant  Edgar  Solles.  It  is  admitted  that  Susan  SoUes^ 
the  wife  of  Edgar  Solles,  owned  the  land  on  which  the 
house  was  built;  that  she  knew  that  it  was  being  built  by 
her  husband  on  her  land,  at  the  time  of  its  construction, 
and  that  she  consented  that  it  should  be  built  on  her  land. 
She  alleges  that  she  consented  that  it  should  be  built  on 
her  land  under  the  following  circumstances:  Her  husband, 
Edgar  Solles^  had  received  as  pension  money  about  $900, 
and  he  proposed  to  use  that  money  in  building  a  house  on 
her  land.  He  made  a  contract  with  one  Benz,  by  which  the 
said  Benz  was  to  furnish  all  the  materials  and  do  all  the 
work  in  the  construction  of  said  dwelling-bouse  on  her  land, 
the  husband  to  furnish  all  the  money  to  pay  said  Benz  the 
amount  to  become  due  on  his  contract.  And  they  claim 
that  Edgar  SoUes  has  paid  said  Benz  the  full  amount  due  on 
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his  said  contract.  The  said  Susan  SoUes  claims  and  oflFered 
to  show  that  she  would  not  have  consented  to  the  building 
of  the  house  on  her  land  had  not  her  husband  agreed  to 
pay  all  the  bills.  All  offers  on  the  part  of  the  appellants 
to  show  that  Susan  SoUes  did  not  authorize  any  lumber  or 
materials  to  be  purchased  on  her  account,  or  on  the  credit 
of  her  husband,  and  that  she  was  ignorant  of  the  fact  that 
the  lumber  was  so  purchased,  were  excluded  as  immaterial. 
The  circuit  court  held  that  the  only  material  questions  in 
the  case  were:  J^irst,  whether  in  fact  Edgar  Solles  pur- 
chased the  lumber  in  question  of  the  respondents  and  was 
indebted  to  them  therefor  ;'*^<?^>nrf,  whether  such  lumber 
and  materials  were  used  in  the  construction  of  said  dwell- 
ing-house on  the  premises  of  the  said  Susan  Solles;  thirds 
whether  said  building  was  erected  with  the  knowledge  and 
consent  of  said  Susan;  fourth^  the  amount  of  the  indebted- 
ness; and,  fifths  whether  the  respondents  had  filed  a  peti- 
tion for  a  lien  as  required  by  statute.  These  were  the  only 
questions  submitted  to  the  jury,  and  they  found  in  favor 
of  the  respondents  upon  all  of  them. 

In  view  of  the  statutes  upon  the  subject,  we  think  the 
learned  circuit  judge  was  right  in  his  view  of  the  case. 
Previous  to  the  enactment  of  ch.  349,  Laws  of  1885,  this 
court  had  decided  that  under  the  statutes  of  this  state  re- 
lating to  mechanics'  and  other  liens,  the  interest  of  a  person 
in  real  estate,  not  acquired  after  the  lien  attached,  upon 
which  a  building  or  other  improvement  was  erected  or 
made,  could  not  be  sold  to  satisfy  such  lien  unless  the  per- 
son so  interested  and  owning  the  same  was  personally  liable 
for  the  payment  of  the  debt  which  was  claimed  to  be  a  lien. 
This  rule,  however,  did  not  apply  to  the  lien  of  a  subcon- 
tractor. See  Wheeler  v,  llally  41  Wis.  447;  Lauer  v.  Ban- 
dow,  43  Wis.  556;  Dewey  v.  Fifield,  2  Wis.  82;  Bees  v. 
Ludington^  13  Wis.  277.  281.  It  had  also  been  held  by  this 
court  that  a  person  having  a  lien  under  the  statute  upon  a 
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building  which  was  so  constructed  as  to  become  a  part  of 
the  realty,  could  not  enforce  his  lien  against  the  building 
alone,  and  his  lien  failed  entirely  unless  the  person  contract- 
ing the  debt  for  the  materials  or  work  in  the  construction 
of  the  building  had  some  interest  in  the  lands  upon  which 
it  was  constructed  which  could  be  sold  on  execution  against 
him.  Bees  v.  Ludington^  13  Wis.  280;  Schmidt  v.  GUsoUy 
14  Wis.  514;  McCoy  v.  QuicJc^  30  Wis.  521,  529;  Ricsv. 
HaU,  41  Wis.  453;  Edleman  v.  Kidd,  65  Wis.  18.  In  the 
statutes  of  1878  a  lien  was  given  to  a  pereon  furnishing 
machinery  against  the  machinery  itself,  although  the  per- 
son to  whom  the  machinery  was  sold  had  no  interest  in  the 
realty  to  which  it  was  attached,  and  authorized  the  lien 
claimant  to  remove  the  machinery  from  the  premises  to 
which  it  had  been  attached.  See  latter  part  of  sec.  3314, 
R.  S.;  Paige  V.  Peters^  70  Wis.  178;  Wilkiiisonv.  Iloffman^ 
61  Wis.  637,  638;    Wilson  v.  Rudd,  70  Wis.  98. 

In  1885  the  legislature  amended  the  lien  law  b}^  adding 
to  said  sec.  3314  the  following:  "And  shall  also  attach  to 
and  be  a  lien  upon  t&e  real  property  of  any  person  on 
"whose  premises  such  improvements  are  made,  such  owner 
having  knowledge  thereof  and  consenting  thereto."  So 
that  the  section  reads,  after  stating  the  kinds  of  buildings, 
structures,  and  improvements  made  upon  real  property, 
upon  which,  for  the  materials  furnished  or  labor  performed 
in  the  construction  thereof,  the  persons  so  furnishing  the 
materials  or  doing  the  work  may  have  a  lien,  as  follows: 
"  Such  lien  shall  be  prior  to  any  other  lien  which  originates 
subsequent  to  the  commencement  of  the  construction,  re- 
pair, removal,  or  work  aforesaid,  or  upon  such  dwelling- 
house,  building,  machinery,  bridge,  wharf,  or  erection 
thereon,  well,  fountain,  fence,  water,  lot,  or  land,  and  shaU 
also  attach  to  and  be  a  lie^i  upon  the  real  property  of  any  per- 
son on  whose  premises  such  improvements  are  made^  such 
owner  having  knowledge  thereof  and  consenting  thereto^  and 
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may  he  enforced  as  provided  in  this  chapter ^  Ch.  349,  Laws 
of  1885,  was  amended  by  ch.  466,  Laws  of  1887,  which  de- 
clares that  ch.  349,  Laws  of  1885,  "shall  not  be  construed 
as  giving  a  lien  where  the  relation  of  landlord  and  tenant 
exists,  and  shall  be  a  lien  only  upon  the  piece  or  parcel  of 
land  not  exceeding  forty  acres  or  one  acre  respectively  as 
specified  in  section  3314  of  the  Revised  Statutes  and  all  the 
acts  amendatory  thereof." 

It  is  very  evident  that  this  statute  of  1885  was  intended 
to  change  Ihe  law  as  theretofore  existing  in  this  state,  as  in- 
terpreted by  the  decisions  of  this  court,  by  extending  the 
lien  of  the  mechanics  and  others  so  as  to  extend  to  and 
cover  the  interest  of  persons  in  the  real  estate  upon  which 
the  kind  of  improvements  designated  in  said  sec.  3314, 
R.  S.,  were  made,  other  than  the  person  or  persons  incurring 
debts  for  making  such  improvements.  Of  the  right  of  the 
legislature  to  extend  the  lien  as  contemplated  by  said 
amendment  there  can  be  no  reasonable  doubt.  Nor  can 
there  be  any  just  cause  of  complaint  by  the  owner  of  the 
real  estate  upon  which  the  improvement  is  made.  He  has 
the  whole  benefit  of  the  improvement  made,  and  it  is  in 
furtherance  of  justice  and  equity  that  his  property,  which 
is  presumed  to  have  been  enhanced  in  value  by  the  labor  or 
materials  furnished,  should  pay  for  them.  The  amendment 
is  supported  on  the  same  grounds  that  all  other  liens  for 
work  or  materials  are  supported. 

The  statute  seems  to  us  to  admit  of  but  one  construction, 
and  that  is  the  construction  put  upon  it  by  the  learned  circuit 
judge.  If  the  owner  permits  a  husband  or  wife,  child,  par- 
ent, or  a  stranger  to  erect  a  building  on  his  or  her  land,  with 
his  or  her  knowledge  and  consent,  under  the  clear  meaning 
of  the  statute  his  or  her  interest  in  the  real  estate  is  charged 
with  a  lien  for  the  unpaid  work  or  materials.  We  cannot 
amend  the  statute  or  qualify  its  language  by  saying  that 
his  or  her  interest  in  the  land  shall  not  be  chargeable  with 
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the  lien  when  it  was  understood  that  the  person  making  the 
improvement  was  to  pajr  the  entire  cost  thereof.  Such  a 
construction  would  destroy  the  object  of  the  amendment, 
and  embarrass,  rather  than  aid,  the  mechanic's  material- 
man and  laborer.  Under  the  statute,  the  only  thing  the 
lien  claimant  has  to  establish  on  the  trial,  when  he  claims 
a  lien  upon  the  real  estate  upon  which  a  building  is  erected 
by  some  person  other  than  the  owner  of  the  realty,  is  the 
fact  that  the  owner  knew  that  the  building  was  being  con- 
structed on  his  or  her  premises,  and  that  he  or  she  con- 
sented to  such  construction. 

There  was  no  dispute  as  to  these  facts  on  the  trial  in  the 
court  below,  and  the  other  material  issue,  viz.,  whether  the 
lumber  was  sold  to  Edgar  Solles  and  not  to  Benz,  was  found 
against  the  appellants  upon  sufficient  evidence. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


McDonough,  Kespondent,  vs.  The  Milwaukee  &  Northern 
Kailroad  Company,  Appellant. 

December  6—Decembei*  22,  1888, 

Railroads:  Fences:  Killing  of  stock:  Depot  grounds:  Court  and  jury. 

At  a  certain  point  on  defendant's  railroad  there  was  a  station  building, 
but  for  several  years  no  agent  had  been  kept  there,  and  the  build- 
ing had  been  closed  up  and  had  gone  to  decay.  Freight,  if  taken 
on  at  that  place,  was  not  biJIed  until  it  arrived  at  the  first  station 
beyond.  There  was  a  side  track  there,  where  trains  sometimes 
passed  each  other,  and  where  the  company  received  charcoal  to  be 
traiisported,  but  there  were  no  grounds  for  a  depot  outside  of  the 
usual  right  of  way.  A  cattle-guard  had  been  put  in  about  850  feet 
south  of  the  station  building,  and  another  about  731  feet  north  of 
it  and  about  850  feet  north  of  the  north  end  of  the  side  track.  Be- 
yond these  points  the  road  was  fenced.  In  an  action  for  the  kill- 
ing of  horses  which,  as  the  jury  found,  got  upon  the  track  near 
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the  north  cattle-guard  where  the  track  was  not  fenced,  the  court, 
assuming  that  there  were  depot  grounds  where  the  station  build- 
ing was  located,  submitted  to  the  jury  the  question  whether  the 
point  at  which  the  horses  got  upon  the  track  was  within  the  limits 
of  such  depot  grounds,  and  the  jury  found  that  it  was  not.  HeJdL 
that  there  was  no  error  in  thus  submitting  to  the  jury  the  question 
of  the  extent  of  the  depot  grounds,  and  that  the  evidence  showing 
the  foregoing  facts,  among  others,  justified  the  finding. 


APPEAL  from  the  Circuit  Court  for  Brown  County. 

The  case  is  sufficiently  stated  in  the  opinion.  The  de- 
fendant appeals  from  a  judgment  in  favor  of  the  plaintiff. 

Alfred  E,  Bright^  for  the  appellant,  to  the  point  that  it 
is  for  the  court  and  not  for  the  jury  to  say  whether,  under 
the  evidence,  a  particular  locality  is  depot  grounds  or  not, 
cited  Pierce  on  Kailroads,  30;  Illinois  Cent  R,  Co,  v.  Wha- 
len,  42  111.  396;  Chicago  <&  Q.  T.  B.  Co.  v.  CampheU,  47 
Mich.  265;  Flint  <&  P.  M  B.  Co.  v.  LuU,  28  id.  611; 
McOrath  v.  D.  M,  cfe  J/".  B,  Co.  57  Mich.  555. 

For  the  respondent  there  was  a  brief  by  Ilxiniington  <jfc 
Cady^  and  oral  argument  by  H.  J.  Huntington. 

Taylor,  J.  This  action  was  brought  by  the  respondent 
to  recover  the  value  of  a  span  of  horses  which  had  escaped 
from  his  inclosure  and  was  killed  upon  the  track  of  said  ap- 
pellant by  a  passing  train.  On  the  trial  there  was  no  dis- 
pute that  the  plaintiflfs  horses  were  killed  by  a  ti*ain  on  the 
track  of  said  company,  as  alleged  in  the  complaint.  There 
was  no  contention  that  the  horses  escaped  from  the  plaint- 
iff's inclosure  by  his  negligence,  nor  as  to  the  value  of  the 
horses.  The  plaintiff  based  his  claim  for  damages  against 
the  company  on  the  ground  that  the  company  had  neglected 
to  fence  its  line  of  road  at  the  point  where  the  horses  got 
upon  the  tracks  of  said  company,  and  that  by  reason  of  its 
failure  so  to  fence  its  track  as  required  by  sec.  1810,  R  S.,  as 
amended  by  ch.  193,  Laws  of  1881,  the  horses  got  upon  the 
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track,  and  in  a  short  time  thereafter  were  killed  by  a  pass- 
ing train  of  the  company. 

The  only  material  controversy  on  the  trial  was  whether 
the  company  was  bound  under  the  statute  to  fence  its  track 
at  the  place  where  the  horses  of  the  plaintiff  got  upon  the 
line  of  defendant's  road.  The  company  contended  that  the 
place  where  they  came  upon  the  line  of  its  road  was  a  part 
of  its  "depot  grounds,"  within  the  meaning  of  these  words 
as  used  in  the  statute;  and  the  plaintiff  contended  there 
were  no  "  depot  grounds  "  in  the  vicinity  of  the  place  where 
they  got  upon  the  track,  and,  if  there  were  "  depot  grounds  " 
in  fact  in  that  vicinity,  the  place  where  the  horses  went 
upon  the  track  was  not  a  part  of  such  grounds,  and  was  un- 
fenced.  On  the  part  of  the  company  it  was  contended  that 
the  horses  got  upon  the  line  of  its  road  very  near  where 
there  was  a  flag  station,  and  where  its  trains  stopped  to 
take  on  passengers  when  flagged  or  to  let  them  off  when 
desired.  The  evidence  showed  that  there  had  at  one  time 
been  a  station-house  at  that  point,  and  an  agent  of  the  com- 
pany had  been  kept  there,  but  for  several  years  before  the 
time  in  question  the  company  kept  no  agent  there,  the  sta- 
tion building  had  been  closed  up  and  had  gone  to  decay; 
that  no  freight  was  shipped  or  delivered  at  that  place  in  the 
ordinary  way ;  that  if  freight  was  taken  on  the  trains  at 
that  place  it  was  not  billed  until  it  arrived  at  the  first  sta- 
tion beyond ;  that  there  was  a  side  track  there,  where  trains 
sometimes  passed  each  other,  and  where  the  company  re- 
ceived charcoal  and  transported  it.  The  evidence  also 
showed  that  there  were  no  grounds  for  a  depot  at  that  place 
outside  of  the  usual  right  of  way,  and  that  the  company  had 
put  in  cattle-guards  south  of  the  station  building  about  350 
feet,  and  north  of  the  building  about  721  feet,  and  beyond 
these  points  north  and  south  the  road  was  fenced.  The 
evidence  also  showed  that  at  the  time  in  question  the  cattle- 
guard  south  had  been  permitted  to  go  to  decay. 
Vol.73  — 15 
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The  company  contended  that  the  evidence  showed  there 
were  "  depot  grounds  "  there  within  the  meaning  of  the 
statute,  and  that  the  horses  came  upon  the. track  in  the 
immediate  vicinity  of  the  old  station-house,  and  so  came  upon 
its  track  at  a  point  where  it  was  not  required  to  fence  by 
the  statute.  On  the  other  hand,  the  plaintiflf  contended 
that  the  horses  got  on  the  track  at  a  point  more  than  700 
feet  north  of  the  station-house,  and  more  than  350  feet 
north  of  the  north  end  of  the  side  track  at  that  place;  and 
he  further  claimed  that  the  evidence  did  not  show  that 
there  were  any  "  depot  grounds,"  within  the  meaning  of 
the  statute,  at  the  place  where  the  station-house  stood. 

The  learned  circuit  judge  seems  to  have  come  to  the  con- 
clusion that  the  company  had  "depot  grounds"  at  the 
place  where  the  station-house  was  located,  and  he  did  not 
submit  that  question  to  the  jury.  He  submitted  the  fol- 
lowing questions:  "^'(l)  Did  the  plaintiflTs  horses,  on  the 
night  they  were  killed,  go  upon  defendant's  railroad  track 
at  a  point  near  the  north  cattle-guard?  (2)  If  your  an- 
swer to  the  first  question  be  '  Yes,'  then  did  said  horses 
remain  on  said  track  until  they  were  killed?  (3)  If  you 
answer  the  first  question,  *  No,'  then  did  the  horses  go  upon 
defendant's  track  at  or  near  the  wagon  track  across  the 
railroad  track  south  of  the  depot  building?  (4)  Was  the 
point  where  the  plaintiflTs  horses  went  onto  the  defendant's 
track  last  before  they  were  killed,  within  the  lynits  of  de- 
fendant's depot  grounds?  (5)  Did  the  engineer  in  charge 
of  defendant's  train  which  killed  these  horses,  intentionally 
or  w^antonly  run  over  and  kill  the  horses?  (6)  What  was 
the  value  of  the  horses  when  killed?"  The  jury  answered 
the  first  and  second  questions,  "  Yes ; "  the  third,  fourth,  and 
fifth  questions,  "  No;  "  and  fixed  the  value  of  the  horses  at 
$300.  The  jury  found  that  the  horses  entered  upon  the 
track  at  the  north  cattle-guard,  which  was  354  feet  north 
of  the  north  end  of  the  company's  side  track,  and  721  feet 
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north  of  the  station  building;  and  they  have  also  found 
that  the  place  where  the  horses  got  upon  the  track  last  be- 
fore they  were  killed  was  not  within  the  limits  of  the  de- 
fendant's depot  grounds. 

It  is  clainied  by  the  counsel  for  the  appellants  that  if 
there  were  "  depot  grounds,"  within  the  meaning  of  the 
statutes,  at  the  place  mentioned,  as  the  learned  circuit 
judge  seems  to  have  held,  then  it  was  error  to  submit  the 
question  to  the  jury  as  to  the  extent  of  such  grounds;  and 
that  the  court  should  have  held,  as  a  question  of  law,  that 
such  grounds  extended  from  the  south  to  the  north  cattle- 
guard;  claiming  that  the  limits  of  the  depot  grounds  had 
been  designated  by  the  company  as  the  ground  between 
such  cattle-guards. 

Upon  all  the  other  material  questions  in  the  case  the 
court  charged  the  jury  favorably  to  the  company.  He 
charged  the  jury  that  if  the  horses  went  upon  the  track 
near  the  station-house,  as  claimed  by  the  company,  then 
the  plaintiflf  could  not  recover,  unless  they  found  that  they 
were  wilfully  and  wantonly  killed.  An  examination  of  the 
instructions  of  the  learned  circuit  judge  will  show  that  upon 
every  point  he  charged  the  jury  most  favorably  to  the  de- 
fendant. He  stated  to  them  that  if  the  horses  got  upon 
the  track  at  one  point,  and  then  left  the  track  and  returned 
to  it  again,  that  the  last  entry  upon  the  track  was  the  only 
one  they  could  consider;  and,  in  effect,  if  they  found  that 
the  horses  first  entered  on  the  track  at  the  north  cattle- 
guard,  and  then  went  outside  of  the  right  of  way,  and 
came  upon  the  track  again  at  or  near  the  station-house,  the 
plaintiflf  could  not  recover, —  a  proposition  which  perhaps 
admits  of  some  doubt.  Under  the  instructions  of  the  court 
and  upon  the  evidence,  the  jury  have  expressly  found  that 
the  horses  got  upon  the  track  at  the  north  cattle-guard,  and 
continued  along  dovvn  the  track,  without  departing  there- 
from, to  the  place  where  they  were  killed. 
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The  only  possible  error  that  the  defendant  can  complain 
of  is  that  the  jury  were  not  justified  in  finding  that  the 
place  near  the  north  cattle-guard  was  not  a  part  of  the 
company's  depot  grounds  at  that  point.  Taking  the  view 
of  the  case  that  the  trial  court  did,  we  think  he  was  right 
in  submitting,  as  a  question  of  fact,  to  the  jury  the  extent 
of  the  supposed  depot  grounds.  See  the  following  cases  in 
this  court :  Fowler  v.  Farmen!  L,  &T.  Co.  21  Wis.  77;  Blair 
V,  J/,  cfe  P.  du  a  E.  Co.  20  Wis.  254;  Dimooodie  v.  C,  M. 
(&  St.  P.  E.  Co.  70  Wis.  160,  164-5. 

The  jury  having  found,  upon  sufficient  evidence,  that  the 
place  where  the  horses  entered  upon  the  track  was  not  a 
part  of  the  depot  grounds,  and  that  the  track  was  not  fenced 
at  that  place,  the  legal  liability  of  the  company  was  estab- 
lished. Betmett  v.  C  db  iV^.  W.  E.  Co.  19  Wis.  145,  149, 
150;  McCall  v.  Chamherlain^  13  Wis.  637;  Brown  v.  M.  <& 
P.  du  C  E.  Co.  21  Wis.  39;  Anthdel  v.  C.  db  K.  W.  E.  Co. 
26  Wis.  145;  Pritchard  v.  L.  C  cfe  M.  E.  Co.  7  Wis.  232; 
Lawrence  v.  Jf.,  Z.  S.  <&  W,  E.  Co.  42  Wis.  322.  The  jury 
having  found  that  the  horses  entered  upon  the  track  at  a 
place  where  the  company  was  by  law  bound  to  build  and 
maintain  a  fence,  that  it  had  neglected  its  duty  in  that  re- 
spect, and  that  the  horses,  after  entering  upon  the  track  at 
such  point,  remained  on  said  track  and  were  shortly  there- 
after killed  by  a  passing  train,  a  complete  case  is  established 
against  the  corapan^^  These  facts  show  with  sufficient  cer- 
tainty that  the  want  of  a  fence  caused  the  injury.  See 
cases  above  cited. 

Upon  the  questions  of  law  arising  on  the  trial,  we  think 
the  rulings  and  instructions  of  the  trial  judge  were  suffi- 
ciently favorable  to  the  appellant,  and,  as  said  above,  upon 
the  questions  of  fact  submitted  to  the  jury  their  findings 
and  verdict  are  sustained  by  the  evidence. 

Bi/  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Beiokneb  Woolen  Mills  Company,  Eespondent,  vs.  ] 
and  others.  Appellants. 

December  6  —  December  ;ftf ,  1888. 

Heading:  Joinder  of  causes  of  action:  Law  or  equity  f  Prayer 
lief:  Mills  and  mill  dams. 

A  complaint  alleges  that  the  defendants  wrongfully,  by  m 
their  dam  and  works  on  a  river,  prevent  the  water  from 
to  plaintiff's  two  mills  in  sach  quantities  and  at  such  time 
successfully  run  such  mills.  The  facts  as  to  each  mill  are 
in  a  separate  count,  and  it  appears  that  the  plaintiff's  righ 
water  as  to  one  of  his  mills  is  as  a  riparian  proprietor,  and  a 
other  is  under  a  grant,  from  the  grantor  of  one  of  the  defe 
of  water  from  said  defendant's  dam.  There  is  but  one  pre 
relief  which  is,  first,  for  damages;  second,  that  "defendan 
and  works  and  their  operation  thereof  be  declared  a  priva 
sance"  as  to  one  of  plaintiff's  mills,  and  that  ''the  same,  < 
parts  thereof  as  cause  such  injury,  be  abated,  and  that  sucl 
be  granted  by  perpetual  injunction  or  otherwise,"  as  sha 
proper :  and  third,  that  plaintiff's  rights  to  water  from  defe 
dam  and  also  its  rights  to  the  water  of  the^  river,  as  ripari; 
prietor,  be  determined  and  protected,  and  the  defendants  ei 
from  interference  therewith.  Held,  that  the  complaint  d* 
improperly  join  two  causes  of  action.  The  prayer  does  not 
legal  relief  by  the  destruction  or  discontinuance  of  any  pari 
dam  or  works,  but  merely  that  the  defendants'  acts  to  the 
iff's  injury  shall  cease. 

APPEAL  from  the  Circuit  Court  for  Sheboygan  C< 

The  case  is  stated  in  the  opinion. 

For  the  appellants  there  was  a  brief  signed  by  Q^ 
Spence  <&  Dyer^  of  counsel,  and  oral  argument  by  C 
Quarlea.  They  contended,  inter  alia^  that  the  court  w 
termine  in  limine  what  the  specific  cause  of  action 
upon  in  each  count  is,  and  in  doing  so  will  and  mus 
not  only  to  the  averments  of  the  count  but  also  t 
prayer  for  relief  and  to  the  general  frame-work  < 
pleading.     Kewaunee  Co,  v.  Decker^  30  Wis.  624-630 
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fett  V.  Treganzay  13  id.  472;  Hammond  v.  Mich.  Slate  Bank^ 
Walker  Ch.  214.  Applying  the  tests  indicated,  the  com- 
plaint sets  up  two  causes  of  action  entirely  diverse  in  scope 
and  object,  The  first  count  is  for  a  private  nuisance,  under 
sec.  3180,  R.  S.;  the  second  is  an  action  for  partition  of 
water  power  under  sec.  3149,  E.  S.,  as  amended  by  ch.  203, 
Laws  of  1881.  These  actions  are  so  different  in  their  pro- 
cedure and  methods  of  trial  that  they  cannot  be  joined  in 
one  complaint. 

For  the  respondent  there  was  a  brief  by  Seaman  dk  Will- 
iamsy  and  oral  argument  by  W.  H,  Seaman. 

Ortox,  J.  The  defendants  demurred  to  the  complaint 
on  the  ground  that  two  causes  of  action  were  improperly 
joined.  This  appeal  is  taken  from  the  order  overruling  the 
demurrer.  The  complaint  is  long,  and  minutely  sets  out 
the  interests  of  the  parties  in  the  subject  matter;  but  for 
the  purpose  of  considering  this  one  point  the  cause  or 
causes  of  action  are  very  plain  and  simple  and  ma}^  be 
stated  in  few  words.  First  The  plaintiff,  as  a  corporation, 
is  the  owner  of  a  dam  and  water  power  on  the  Sheboygan 
river,  at  Sheboygan  Falls,  and  woolen  mills  thereon,  called 
"  Sheboygan  Falls  Woolen  Mills,"  of  great  cost  and  value, 
and  in  successful  operation.  The  defendant  Henry  is  the 
owner  of  a  dam  and  water  power  above  on  said  river,  and 
a  flouring  mill  thereon,  and  he  and  the  other  defendants, 
who  hold  under  him,  conspired  to  hold  back  the  waters  of 
said  river,  by  means  of  their  dam  and  works,  from  coming 
down  to  the  plaintiff's  woolen  mills  in  suiBcient  quantity 
and  at  such  business  hours  as  to  permit  of  their  successful 
operation,  without  right,  unreasonably,  and  unnecessarily, 
to  the  plaintiff's  great  and  irreparable  injury.  Second.  The 
plaintiff  owns,  also,  woolen  mills  abutting  upon  and  extend- 
ing into  said  river,  above  the  others,  and  below  the  dam  of 
the  defendants,  called  "Riverside  Woolen  Mills,"  and  ob- 
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tained  the  ri^ht  from  the  grantor  of  said  Henry  to  have 
the  water  of  said  river  brought  from  the  said  dam  of  the 
defendant  Henry^  by  means  of  a  trunk,  to  the  said  woolen 
mills,  in  sufficient  quantity  and  at  proper  times  to  run  said 
mills  profitably  and  suc<5essfully;  and  this  right  the  plaint- 
iff has  enjoyed  uninterruptedly  for  thirty  years,  and  until 
the  acts  complained  of.  The  defendants  conspired,  also,  to 
prevent  the  waters  of  said  river  from  coming  down  in  said 
trunk  to  the  plaintiflTs  mill  in  sufficient  quantity  and  at 
such  times  as  to  successfully  and  profitably  run  the  said 
mills.  The  defendants  make  a  most  unreasonable  use  of 
the  waters  of  said  river,  to  the  great  detriment  of  the 
plaintiff,  and  prevent  it  from  enjoying  its  just  share  of  the 
same  at  said  woolen  u^lls.  The  defendant^  have  refused 
to  allow  the  plaintiff  such  just  share  of  said  water  power 
as  said  woolen  mills  are  entitled  to  have.  In  short,  the  de- 
fendants have  conspired  to  take  away  from  the  plaintiff's 
two  woolen  mills,  by  means  of  their  dam,  the  share  of  said 
river  and  water  jKJwer  to  which  they  are  entitled,  to  the 
plaintifTs  irreparable  injury.  The  plaintiff  alleges  that  it  has 
no  adequate  remedy  at  law. 

There  is  but  one  prayer,  and  that  follows  the  second 
cause  of  action.  The  peculiar  form  of  the  prayer  seems  to 
have  caused  the  contention  on  the  demurrer.  The  prayer 
is  not  an  essential  part  of  the  complaint.  But  the  learned 
counsel  of  the  appellants  contend  that  at  least  one  cause 
of  action  is  at  law,  because  the  prayer  is  for  an  abatement 
of  the  defendants'  mill-dam  as  a  nuisance^  and  for  $6,000 
damages.  It  is  true  that  the  prayer  asks  "  that  defendants' 
said  dam  and  works  and  their  operation  thereof  he  declared 
a  private  nuisance''  as  to  said  lower  water  power,  etc., and 
•*  that  the  same,  or  such  parts  thereof  as  cause  such  injur}^ 
be  abated.^^  This  language  is  loose  and  inaccurate,  but  it 
certainly  does  not  mean  that  any  part  of  the  dam  or  works 
shall  be  destroyed  or  discontinued,  for  tlie  plaintiff  is  de- 


Digitized  by  VjOOQIC 


382  SUPREME  COURT  OF  WISCONSIN, 

Brickner  Woolen  Mills  Co.  vs.  Henry  and  others. 

pendent  upon  the  dam  for  water  power  for  the  Riverside 
Woolen  Mills.  The  meaning  clearly  is  that  the  defendants* 
acts  to  the  plaintiff's  injury  shall  cease,  and  nothing  more. 
Then  an  injunction  is  asked  against  the  continuance  of  such 
acts,  and  that  the  plaintiflTs  rights  to  the  water  by  -said 
trunk,  or  his  share  of  the  waters  of  the  river,  be  ascer- 
tained and  secured.  The  prayer  is  a  proper  one,  and  con- 
sistent, as  we  understand  it,  for  the  case  in  equity. 

But  is  thei'e  really  more  than  one  cause  of  action  in  this 
complaint?  That  the  plaintiff  is  injured  and  damaged  by 
the  acts  of  the  defendants  in  respect  to  both  woolen  mills, 
the  parties  being  the  same,  would  not  seem  to  constitute 
two  causes  of  action,  unless  the  plaintiff  should  choose  to 
divide  the  complaint  into  two  counts  and  call  them  such. 
The  injury  in  respect  to  both  mills  is  alike,  and  continuous. 
The  defendants  prevent  sufficient  water  to  come  to  either 
one  of  the  woolen  mills  of  the  plaintiff,  and  the  plaintiff 
has  already  suffered  damages  thereby  of  $6,000,  and  the 
future  injury  will  be  irreparable. 

But,  conceding  that  there  may  be  two  causes  of  action 
stated  in  the  complaint,  that  they  are  properly  joined  there 
can  be  no  question.  It  is  too  obvious  for  argument.  It  is 
only  the  separate  statement  of  the  way  or  manner  in  which, 
and  the  means  by  which,  the  plaintiff  has  been  and  will  be 
injured  by  the  defendants  in  respect  to  the  woolen  mills. 
The  two  causes  of  action  are  like  such  as  are  stated  in  re- 
spect to  two  different  tracts  of  land  or  two  articles  of  per- 
sonal property  of  the  plaintiff,  affected  about  the  same  by 
the  wrongful  acts  of  the  defendant.  That  the  plaintiff's 
rights  as  to  one  of  its  mills  are  as  a  riparian  proprietor,  and 
as  to  the  other  by  grant  from  the  grantor  of  the  defendant 
llenry^  can  make  no  difference.  The  injury  in  respect  to 
both  is  the  same  or  ver}'  closely  connected.  A  court  of 
equity,  having  otherwise  jurisdiction  of  thecase,  can  award 
the  damages  as  well  as  a  court  of  law.    There  is  nothing 
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complicated  about  the  case  or  the  question.  Douglas  Co.  v. 
Wallridye,  38  Wis.  179;  Hurllut  v.  MarshaU,^^  Wis.  590; 
Leidersdorf  v.  Second  Ward  S,  Bank^  50  Wis.  406;  Childh 
V.  Harris  Mfg,  Co.  68  Wis.  231;  Patten  Paper  Co.  v.  Kau- 
kauna  W.  P.  Co.  70  Wis.  659. 

By  the  Court. —  The  order  of  the  circuit  court  is  aflSrmed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 


Patten,  Eespondent,  vs.  The  Noethwestern  Lumber  Com- 
pany, imp.,  Appellant. 

Deceniber  6 — December  22 y  1888. 

Liens:  Logs  and  timber:  Supplies:  Place  of  furnishing. 

Under  sec.  1,  ch.  469,  Laws  of  1885,  a  lien  is  given  where  supplies  are 
furnished  to  be  used,  and  are  in  fact  used,  in  the  cutting,  etc.,  of 
logs  in  any  of  the  counties  named ;  and  the  residence  of  the  per- 
son furnishing  the  supplies,  or  the  place  where  they  are  delivered 
to  the  person  who  uses  them,  is  wholly  immaterial. 

APPEAL  from  the  Circuit  Court  for  Taylor  County. 

The  case  is  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Grtffiri  A  Walms- 
ley^  and  oral  argument  by  H.  B.  Walmsley.  They  con- 
tended, inter  alia^  (1)  that  the  statute  under  which  this  lien 
claim  is  to  be  enforced  is  unconstitutional  and  void  for  fail- 
ure to  make  any  sufficient  provision  for  the  protection  of  the 
owner  of  the  logs,  giving  him  reasonable  notice  of  the  pro- 
ceedings and  opportunity  to  be  heard.  Rellly  y.  Stephenson^ 
62  Mich.  509;  Jones  on  Liens,  sec.  723.  (2)  The  supplies  in 
this  case  were  furnished  in  Chippewa  county  and  not  in 
Taylor  county,  and  therefore  there  is  no  lien,  notwithstand- 
ing they  were  used  in  Taylor  county  and  the  cutting,  etc., 
of  the  timber  was  done  in  that  county. 
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For  the  respondent  there  was  a  brief  by  Stafford  db  Con- 
novy  and  oral  argument  by  T.  J.  Connor, 

Taylor,  J.  This  action  was  brought  by  the  respondent 
to  recover  for  the  value  of  certain  supplies  sold  to  E.  S. 
Craig,  to  be  used  by  him,  and  which  were  used  by  him,  in 
cutting,  felling,  hauling,  and  putting  in  the  river  a  quantity 
of  logs  in  the  county  of  Taylor,  in  this  state.  In  said  ac- 
tion the  logs  so  put  in  by  said  Craig,  and  in  the  cutting, 
hauling,  and  putting  in  of  which  said  supplies  were  used, 
were  attached,  and  the  plaintiff  claims  a  lien  upon  such 
logs  for  the  amount  of  the  supplies  so  furnished  and  used. 
The  logs  are  properly  described  in  the  complaint.  The 
appellant  was  made  a  defendant  in  the  action,  and  claims 
to  be  the  owner  of  the  logs  in  question.  The  case  was  tried 
upon  a  stipulation  admitting  certain  facts,  and  judgment 
was  rendered  in  favor  of  the  respondent,  and  his  claim  was 
declared  a  lien  upon  the  logs  in  question,  and  the  court 
directed  them  to  be  sold  to  satisfy  the  respondent's  de- 
mand. 

There  is  no  dispute  upon  the  facts  in  the  case.  It  is  ad- 
mitted that  the  respondent  sold  the  supplies  in  question  to 
the  said  Craig  for  the  purpose  of  being  used  in  putting  in 
said  logs,  and  that  they  were  in  fact  so  used  by  him.  There 
is  no  dispute  as  to  the  value  of  the  supplies  so  sold  and 
used,  nor  is  there  any  dispute  upon  the  question  as  to 
whether  the  goods  sold  by  respondent  to  Craig,  and  used 
by  him  in  getting  out  said  logs,  were  "supplies"  within  the 
meaning  of  sec.  1,  ch.  4G9,  Laws  of  1885.  It  is  admitted 
that  the  cutting,  hauling,  and  banking  of  the  logs  in  ques- 
tion was  all  done  in  Taylor  county,  and  that  such  supplies 
were  used  in  said  county  in  doing  such  work.  It  is  also 
undisputed  that  the  plaintiff  sold  and  delivered  such  sup^ 
plies  to  said  Craig  in  the  county  of  Chippewa,  and  not  in 
the  county  of  Taylor,  and  that  the  respondent  resided  and 
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had  his  place  of  busines  in  Chippewa, county  at  the  time  of 
such  sale.  It  is  also  admitted  that  if  the  plaintiff  was  en- 
titled to  a  lien  upon  the  logs  in  question  for  the  value  of 
the  supplies  so  sold  to  Craig,  he  had  complied  with  the 
statute  in  filing  the  proper  claim  for  a  lien. 

The  contention  of  the  learned  counsel  for  the  appellant 
is  that  the  court  erred  in  holding  that  the  plaintiff  had  a 
lien  upon  the  logs  for  the  value  of  said  supplies.  The  point 
made  and  urged  upon  this  court'  by  the  able  argument  of 
the  learned  counsel  is  that  the  statute  only  gives  a  lien 
when  the  supplies  are  sold  and  delivered  to  the  person 
using  them  within  the  county  in  which  they  are  used  in 
getting  out  the  logs,  and,  as  it  is  admitted  that  these  sup- 
plies  were  sold  and  delivered  to  Craig  in  the  county  of 
Chippewa,  the  plaintiff  is  not  entitled  to  a  lien  under  the 
statute. 

In  view  of  statutes  of  this  state,  passed  from  time  to  time, 
upon  the  subject  of  liens  for  supplies  sold  and  furnished  for 
getting  out  logs,  timber,  and  other  products  of  the  forests 
in  certain  counties  in  this  state,  we  are  clearly  of  the 
opinion  that  ch.  469,  Laws  of  1885,  under  which  the  claim 
for  lien  in  this  case  is  made,  should  not  receive  the  con- 
struction contended  for  by  the  learned  counsel  for  the  ap- 
pellant. We  think  it  is  very  clear  that  the  lien  is  given  to 
the  person  furnishing  supplies  for  getting  out  logs,  etc.,  in 
certain  counties,  upon  the  theory  that  as  the  supplies  fur- 
nished and  used  by  the  men  and  teams  in  getting  out  the 
logs  entered  into  and  enhanced  the  value  of  the  timber 
converted  into  logs  by  their  use,  it  is  equitable  that  the 
owner  of  the  logs  should  see  to  it  that  the  persons  em- 
ployed b}^  them  for  getting  out  such  logs  should  pay  for 
them,  and  if  he  does  not  then  the  logs  themselves  should  be 
charged  with  their  payment;  and  that  the  residence  of  the 
party  furnishing  the  supplies,  or  the  place  where  they  were 
delivered  to  the  person  or  persons  using  them,  was  not  in- 


Digitized  by  VjOOQIC 


236         SUPEEME  COUET  OF  WISCONSIN, 

Patten  vs.  The  Northwestern  Lumber  Co.,  imp. 

tended  by  the  legislature  to  be  material  in  determining  the 
question  whether  the  party  furnishing  such  supplies  should 
have  a  lien.  The  legislature  must  be  presumed  to  have  in- 
tended to  legislate  for  the  benefit  of  all  persons  in  the 
state,  unless  the  act  itself  clearly  shows  that  there  was  an 
intention  to  limit  the  benefits  of  the  legislation  to  a  partic- 
ular class  of  persons,  or  to  those  residing  and  doing  busi- 
ness in  a  particular  locality. 

It  is  admitted  by  the  learned  counsel  for  the  appellant 
that  under  the  statutes  upon  this  subject  enacted  previously 
to  ch.  469,  Laws  of  1885,  the  lien  for  supplies  was  not  lim- 
ited to  persons  selling  and  delivering  the  supplies  within  the 
county  in  which  they  were  used,  and  that  the  seller  might 
have  his  lien  under  the  previous  acts  of  the  legislature,  if  he 
proved  that  they  were  sold  to  be  used,  and  were  in  fact 
used,  in  getting  out  logs,  etc.,  in  any  one  of  the  counties 
designated  in  tlie  acts.  The  acts  of  the  legislature  upon 
this  subject  will  be  found  as  ch.  215,  Laws  of  1860;  ch.  180, 
Laws  of  1861;  ch.  154,  Laws  of  1862;  ch.  517,  Laws  of 
1865;  ch.  66,  Laws  of  1866;  cb.  100,  Laws  of  1867  (the  last 
chapter  is  the  first  act  in  this  state  giving  a  lien  for  sup- 
plies); ch.  120,  Laws  of  1870;  ch.  139,  Laws  of  1873;  <5h. 
267,  Laws  of  1874;  ch.  372,  Laws  of  1876;  ch.  95,  Laws  of 
1877;  sec.  3329,  R.  S.  1878;  ch.  167,  Laws  of  1879;  ch.  62, 
Laws  of  1880;  ch.  330,  Laws  of  1881;  ch.  273,  Laws  of 
1882;  ch.  319,  Laws  of  1882;  ch.  469,  Laws  of  1885;  ch. 
530,  Laws  of  1887.  It  will  be  seen  by  examination  of  the 
above  statutes  that  at  first,  and  down  to  ch.  100,  Laws  of 
1867,  the  lien  was  confined  to  labor  and  services  performed 
in  getting  out  logs,  etc.  In  1867,  ch.  100  extended  the  lien 
to  ''supplies  furnished,"  and  this  lien  for  supplies  existed 
down  to  the  enactment  of  ch.  330,  Laws  of  1881,  which 
abolished  the  lien  for  "supplies,"  and  extended  the  lien  for 
labor  and  services  to  all  the  counties  in  the  state.  Previ- 
ous to  the  enactment  of  ch.  330,  Laws  of  1881,  the  lit-n 
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upon  logs  and  lumber,  both  for  labor  and  supplies,  had 
been  limited  to  a  few  counties  in  the  state.  This  law  of 
1881,  which  abolished  the  lien  for  supplies  and  extended 
the  lien  for  labor  and  services  to  all  the  counties  in  the 
state,  remained  the  law  until  the  enactment  of  ch.  469,  Laws 
of  1885,  which  retained  the  lien  for  labor  and  services  in 
getting  out  logs  and  timber  in  all  the  counties  of  the  state, 
and  revived  the  lien  for  supplies  furnished  for  that  purpose 
in  certain  counties  specified;  Taylor  being  one  of  the  coun- 
ties specified  in  which  a  lien  for  supplies  should  exist. 

The  learned  counsel  claims  that  because  the  language 
used  in  the  old  statutes  giving  the  lien  for  supplies  as  well 
as  for  labor  and  services,  viz.,  **  any  person  furnishing  labor, 
services,  or  supplies  in  the  counties  [naming  them]  shall 
have  a  lien,"  etc.,  is  changed  by  naming  the  counties  first, 
there  is  a  change  of  meaning.  We  cannot  think  the  legis- 
lature could  have  intended  so  radical  a  change  of  meaning 
by  a  mere  change  of  the  location  of  the  names  of  the  coun- 
ties. We  can  see  no  real  diflFerenco  in  the  meaning  of  the 
language  in  the  two  sentences:  "Any  person  furnishing 
supplies  in  cutting,  hauling,  ...  in  the  counties  of  Tay- 
lor,* .  .  .  shall  have  a  lien,"  etc.,  and  '*  In  the  counties  of 
Taylor,  .  .  .  any  person  furnishing  supplies  in  cutting, 
hauling,  .  .  .  shall  have  a  lien,"  etc.  There  is  a  sufficient 
reason  for  the  change  of  the  phraseology  in  the  new  law  of 
1885.  In  the  first  section  of  the  act  the  legislature  retained 
the  general  lien  for  labor  and  services  in  all  the  counties 
as  enacted  in  ch.  330,  Laws  of  1881,  and  restored  the  lien 
for  supplies  in  a  few  counties  named.  In  all  the  acts  down 
to  1881,  the  lien  was  limited  for  all  purposes  to  a  few  coun- 
ties named.  In  the  act  of  1885,  the  general  lien  was  pro- 
vided for,  as  well  as  the  limited  lien,  and  this  may  well  ac- 
count for  the  change  of  phraseology,  without  any  intent  to 
change  the  rule  of  law  as  stated  in  the  previous  acts. 

If  the  language  used  in  sec.  1,  ch.  469,  Laws  of  1885,  is 
susceptible  of  the  construction  put  upon  it  by  the  learned 
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counsel  for  the  appellant,  it  is  also  clearly  susceptible  of  the 
construction  contended  for  by  the  counsel  for  the  respond- 
ent; and  as  the  latter  construction  is  in  accord  with  the 
previous  legislation  upon  the  same  subject,  as  well  as  in 
accord  with  just  and  equal  legislation,  we  are  of  the  opin- 
ion that  the  learned  circuit  judge  was  right  in  holding  that 
the  supplies  were  furnished  by  the  respondent  in  the  county 
of  Taylor,  within  the  meaning  of  the  statute.  What  is 
material  under  the  act  is  that  the  supplies  are  furnished  to 
be  used,  and  are  in  fact  used,  in  cutting,  felling,  hauling, 
etc.,  logs  in  Taylor  county;  and  the  residence  of  the  person 
furnishing  the  supplies,  or  the  place  where  they  are  deliv- 
ered to  the  person  who  uses  them,  is  wholly  immaterial. 
This  construction  of  the  statute  seems  to  be  in  accord  with 
the  construction  given  to  acts  of  a  similar  character  b}'  the 
courts  of  other  states.  Gaty  v.  Casey,  15  111.  189,  192; 
Gi'eat  Western  3If(j,  Co.  v.  Hunter^  14  Neb.  452;  Atkins  t\ 
Little,  17 Minn.  342, 356-7;  Greenwoods,  Tennessee  Mfg.  Co. 
2  Swan,  130. 

By  tlie  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Leinenkugel,  Respondent,  vs.  Kehl  and  others,  Appellants. 

December  7  —  December  22,  1SS8. 

(1)  Deeds:  Attestation:  Validity.    (2)  Action  to  quiet  title:  Parties: 
Joinder  of  causes  of  action, 

1.  A  conveyance  of  land  need  not  be  witnessed  in  order  to  pass  the 

legal  title  as  between  the  parties. 

2.  In  an  action  to  quiet  title  to  land  and  to  have  a  certain  deed  declared 

valid,  all  persons  claiming  interests  in  the  premises  hostile  to  such 
deed  and  which  would  be  affected  by  a  judgment  affirming  its  va- 
lidity, may  be  made  parties,  although  they  claim  separate  parcels 
of  the  land:  and  there  is  no  misjoinder  of  causes  of  action,  al- 
though it  is  asked  that  the  plaintiff's  title  under  such  deed  be  es- 
tablished as  against  the  claims  of  all  the  defendants. 
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APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

Action  to  have  the  plaintiflfs- claim  to  certain  lands  estab- 
lished, and  to  have  the  defendants  enjoined  and  debarred 
from  asserting  their  adverse  claims  thereto.  The  complaint 
alleges  that  the  plaintiff  is  the  owner  and  in  possession  of 
said  lands.  The  conveyances  constituting  the  plaintiff's 
chain  of  title  are  then  set  forth.  One  of  such  convej'^ances 
is*a  quitclaim  deed  to  the  defendant  Mary  Alleuy  executed 
August  8,  1866,  but  not  witnessed  or  acknowledged  or  re- 
corded. The  complaint  shows  that  after  the  execution  and 
deliverj''  of  such  deed  to  said  Mary  Allen^  she  and  her  hus- 
band gave  a  mortgage  of  the  premises;  that  such  mortgage 
was  foreclosed ;  and  that  the  plaintiff  holds  the  title  under 
mesne  conveyances  from  the  purchaser  at  the  foreclosure 
sale. 

The  complaint  further  shows  that  the  defendants  Stanley 
and  Kehi  claim  to  own  portions  of  said  lands  under  and  by 
virtue  of  conveyances  executed  subsequent  to  said  quitclaim 
deed  of  August  8, 1866,  but  by  the  same  grantors,  and  that 
said  defendants  each  well  knew  that  his  grantors  had  no 
interest  or  ownership  in  the  land  at  the  time  their  convey- 
ances were  executed.  Other  facts  will  sufficiently  appear 
from  the  opinion. 

The  defendants  each  demurred  separately  to  the  com- 
plaint on  the  grounds  that  several  causes  of  action  are  im- 
properly joined  and  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  From  an  order  overruling 
the  demurrers  the  defendants  appeal. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  Marshall  cfc  Jenkins.  They  contended,  inter  alia,  that  a 
deed  not  sufficiently  witnessed  is  inoperative  to  pass  the 
legal  title.  Doe  v.  J)oe,  37  N.  H.  276.  The  law  was  the 
same  at  the  time  of  the  making  of  the  de^d,  with  reference 
to  witnesses,  as  now.  "  All  convevances  executed  within 
this  state  of  lands  or  any  interest  in  lands  therein,  shall  be 
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executed  in  the  presence  of  two  witnesses,  who  shall  sub- 
scribe their  names  to  the  same  as  such."  R  S.  sec.  2210. 
A  deed  must  be  executed  in  the  form  and  with  those  so- 
lemnities prescribed  by  the  law  where  the  land  is  situated, 
in  order  to  have  any  validity.  1  Nat.  Law  Review,  292-4; 
Cantu  V.  Ben?ieity  39  Tex.  303;  Warrender  v.  Warrender, 
9  Bligh,  127-8;  2  Dwar.  on  Stat.  648;  Story  on  Confl.  of 
Laws,  sec.  351rf,  364;  2  Wait's  Act.  &  Def.  506;  Crane  v. 
jReeder,  21  Mich.  26;  3  Washb.  on  Real  Prop.  (4th  ed.),  238; 
McLaughlin  v.  Randall^  ^^  Me.  226.  Several  causes  of  ac- 
tion are  improperly  united.  Mrs.  AllerCa  claim  is  entirely 
separate  and  distinct  from  the  claim  of  her  co-defendants. 
The  interest  of  each  of  the  defendants  is  several  and  not 
joint.  See  R.  S.  sec.  2647;  Bliss  on  Code  PI.  sec.  123; 
EulleU  V.  Lerch,  58  N.  Y.  237;  Pomeroy  on  Rem.  sec.  483. 
For  the  respondent  there  was  a  brief  by  Ilollon  Richard- 
soHy  attorney,  and  H.  H.  Ilayden,  of  counsel,  and  oral  ar- 
gument by  JUr.  Richardson.  To  the  point  that  attestation 
was  not  essential  to  the  validity  of  a  deed  as  between  the 
parties,  they  cited,  besides  cases  cited  in  the  opinion,  1 
Devlin  on  Deeds,  sees.  255, 464-5;  Dole  v.  ThurloWy  12  Met. 
157-166;  KinysUy  v.  Eolbrooh,  45  N.  H.  320;  Fitzh^igk  v. 
Croghan^  2  J.  J.  Marsh.  429;  Price  v.  Haynea^  37  Mich. 
489;  Ricks  v.  Reed^  19  Cal.  551-576;  Hepburn  v.  Dubois, 
12  Pet.  375 ;  Morton  v.  Leland^  27  Minn.  35. 

Cole,  C.  J.  We  agree  with  the  plaintiff's  counsel  that  it 
is  immaterial  on  this  appeal  to  inquire  whether  the  action 
was  brought  under  sec.  3186,  R.  S.,  or  under  the  general 
powers  of  a  court  of  equity  to  quiet  title  to  real  estate.  In 
either  aspect  the  plaintiff  would  be  entitled  to  the  relief 
asked  if  the  evidence  sustained  the  allegations  of  the  com- 
plaint. The  plaintiff  alleges  that  at  the  commencement  of 
the  action  he  was  the  owner  in  fee  simple  and  was  in  pos- 
session of  the  real  estate  described;  and  this  allegation 
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with  proof  of  the  necessary  facts  would  make  out  a  case 
under  the  statute.  But  the  vital  question  in  the  case,  and 
the  one  upon  which  the  controversy  turns,  is  whether  the 
deed  to  Mart/  Alien  of  August  8,  1866,  passed  the  legal 
title  as  between  the  parties.  It  appears  that  that  deed  was 
not  witnessed  nor  acknowledged,  though  in  due  form  and 
sufficient  in  other  respects  to  convey  the  title  to  the  grantee. 
The  contention  of  the  defendants  is  that  a  deed  not  prop- 
erly witnessed  and  acknowledged  was  inoperative  to  pass 
the  title,  even  as  between  the  parties  thereto,  under  the 
statute  then  existing.    Was,  then,  that  deed  valid? 

This  question  is  hardly  an  open  one  in  this  court.  In 
Myrick  v.  McMillan^  13  "Wis.  188,  decided  in  1860,  it  was 
held  that  an  acknowledgment  of  a  deed  by  the  grantor  was 
not  essential  to  pass  the  legal  title  as  between  the  parties 
to  the  instrument.  It  is  true,  the  conveyance  in  that  case 
was  executed  under  the  territorial  statute  of  1839.  But 
there  is  no  substantial  difference  between  the  territorial 
and  state  statute  upon  this  subject,  as  an  examination  will 
show.  The  next  case  which  involved  the  question  is  Quin- 
ney  v,  Denney^  18  Wis.  485.  In  that  case  we  are  confident 
that  the  deed  under  which  the  respondent  claimed  was 
neither  witnessed  nor  acknowledged,  though  the  report  is 
not  clear  upon  this  point.  The  deed  w^as  executed  in  1845, 
and  the  ruling  in  Myrick  v.  McMillan  was  followed. 
McMahon  v.  McOraw^  26  Wis.  614;  Gilbert  v.  JesSy  31  Wis. 
110;  McPherson  v.  Featherstone^  37  Wis.  632, —  presented 
the  same  question,  and  were  determined  the  same  way.  In 
Knight  v.  Leary^  54  Wis.  460,  it  was  held  that  the  certifi- 
cate of  the  acknowledgment  of  a  deed  was  no  part  of  its 
execution;  and  this  arose  under  ch.  86,  R  S.  1858.  Hew- 
itt V.  Weeky  59  Wis.  444-456,  affirms  this  same  principle. 
Attestation  and  acknowledgment  are  formalities  required 
by  the  statute  to  entitle  the  deed  to  be  recorded  so  as  to 
operate  as  notice  to  subsequent  purchasers,  but  are  not  es- 
VoL.  78—16 
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sential  to  transfer  the  title  as  between  the  parties.  The 
reasons  for  this  construction  of  the  statute  are  stated  in  the 
opinions,  and  need  not  be  repeated.  If  the  question  were 
res  inteffra,  we  think  the  same  construction  should  be 
placed  upon  the  statute.  But  to  now  hold,  in  view  of  our 
decisions  upon  the  subject,  that  a  deed  must  be  witnessed 
and  acknowledged  to  pass  the  title,  would  be  revolutionary, 
and  might  do  much  mischief.  There  can  be  no  doubt  that 
the  legislature  may  prescribe  the  form  and  solemnities  to 
be  observed  in  a  conveyance  of  real  estate  within  its  limits; 
but  the  question  always  is,  What  requisites  are  made  essen- 
tial for  that  purpose  in  this  state?  That  question  will  find 
its  answer  in  the  decisions  above  cited,  which  we  have  no 
purpose  to  disturb,  for  we  think  they  are  in  accord  with 
the  great  weight  of  authority  upon  this  subject.  It  is  al- 
leged in  the  complaint  that  the  defendants  and  their  grant- 
ors, who  are  or  were  interested  in  avoiding  the  deed  lo 
Marij  Allen^  were  not  any  of  them  purchasers  in  good  faith 
for  a  valuable  consideration,  so  they  would  be  affected  by 
the  equities  of  the  plaintiff  under  that  deed  though  it  were 
not  recorded. 

The  next  point  made  by  the  demurrer  is  that  several 
causes  of  action  had  been  improperly  united.  Each  of  the 
defendants  has  or  claims  an  interest  in  the  premises  hostile 
to  the  deed  just  referred  to.  They  have  a  common  con- 
nection with  the  subject  matter  of  the  action,  and  they 
ought  to  be  joined,  though  they  hold  separate  parcels  of 
land.  Indeed,  the  controversy  cannot  well  be  determined 
without  they  are  before  the  court.  Of  course  Mary  Alien 
is  a  proper  party,  as  it  is  lier  deed  which  is  asked  to  be  de- 
creed valid,  because  she  claims  a  part  of  the  premises  under 
another  title  adverse  to  that  deed.  The  same  is  true  of 
Stanley  and  KehL  Their  interests  would  be  vitally  affected 
by  a  judgment  which  should  affirm  the  validity  of  that 
deed.     The  defendants  certainl}^  have  one  common  interest 
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touching  that  deed,  and  it  would  seem  plain  that  they 
should  be  before  the  court  before  the  plaintiff  has  the  relief 
which  he  asks  in  respect  to  it.  We  think  there  is  no  mis- 
joinder of  causes  of  action,  in  view  of  the  facts  stated. 
Story's  Eq.  PL  sec.  284  et  seq,;  Hamlin  v.  Wright^  23  Wis. 
491. 

It  follows  from  these  views  that  the  order  of  the  circuit 
court  overruling  the  demurrer  to  the  complaint  must  be 
affirmed,  and  the  cause  remanded  for  further  proceedings 
according  to  law. 

By  the  Go\i,rt —  It  is  so  ordered. 


Best,  Respondent,  vs.  Sinz,  Appellant. 
December  7  —  Deceniber  SS,  1888. 

(1)  Parties:  Joinder,  (2)  Written  contracta:  Parol  testimony,  (S) 
Evidence:  Immaterial  error,  ^4,  6 J  Instructions  to  jwry:  Com- 
pensation for  collecting  money. 

1.  Though  two  have  joined  in  a  power  of  attorney  authorizing  a 

third  person  to  collect  their  respective  shares  on  the  distribution  of 
an  intestate  estate,  one  may  sue  alone  to  recover  his  share  so 
collected. 

2.  Parol  testimony  of  a  prior  contract  is  not  admissible  to  show  that 

a  power  of  attorney  to  collect  money  was  in  fact  an  absolute  as- 
signment of  the  claim  to  be  collected. 

3.  An  error  in  the  admission  of  evidence  to  prove  a  fact  as  to  which 

there  was  no  controversy,  is  immaterial. 

4.  An  instruction  that  '*  the  idea  that  if  you  appoint  an  agent  who  is 

incompetent  he  can  charge  you  two  or  three  times  the  amount  of 
the  claim,  if  he  chooses  to  make  such  expenses,  is  not  tenable  in 
the  law,"  is  not  erroneous,  there  being  evidence  to  which  it  is 
applicable. 

5.  The  jury  were  repeatedly  told  that  the  defendant  was  entitled  to 

reasonable  compensation  for  collecting  a  claim,  and  that  they 
must  fix  the  same  from  all  the  testimony.  The  judge  remarked 
that  if  he  had  charged  ten  per  cent,   this  would  be  about  the 
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amount  expended  for  railroad  fares  in  making  the  collection.  The 
jury  allowed  the  defendant  ten  per  cent.  Held,  that  the  hypo- 
thetical allusion  to  that  amount  was  not  error  prejudicial  to  the 
defendant. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  plaintif  was  one  of  four  heirs  of  a  brother  who  died 
intestate  in  the  state  of  Indiana.  The  estate  of  such  de- 
ceased brother  was  settled  in  the  proper  court,  and  the 
plaintiflTs  share  thereof,  awarded  to  him  by  the  court,  was 
$97.23.  Plaintiff  and  another  heir  gave  the  defendant  a 
power  of  attorney,  in  the  usual  form,  to  collect  their  re- 
spective shares.  The  instrument  is  silent  as  to  the  compen- 
sation the  defendant  should  receive  for  his  services.  He 
collected  the  money,  but  refused  to  pay  over  to  the  plaint- 
iff his  share  thereof.  The  plaintiff  brought  this  action  in  a 
justice's  court  to  recover  his  share.  The  case  was  appealed 
to  the  county  court,  and  afterwards  the  place  of  trial  was 
changed  to  the  circuit  court. 

The  defendant  answered  in  abatement  the  non-joinder 
as  party  of  the  heir  who  joined  with  the  plaintiff  in  the 
power  of  attorney;  and  also  in  bar  of  the  action  that  the 
contract  between  the  parties  in  the  suit  was  that  the  de- 
fendant should  '*  keep  the  plaintiff  and  the  other  party  so 
empowering  to  make  said  collection  free  and  harmless  of 
any  and  all  expense  accruing  out  of  said  collection,  in  con- 
sideration of  which  they  waived  and  ceded  any  and  all 
of  their  claim  to  said  inheritance  to  this  defendant.  In 
pursuance  of  said  agreement  defendant  undertook  and  went 
and  collected  the  same  at  his  own  expense  and  time."  The 
defendant  answered,  further,  that  his  expenses  in  making 
the  collection,  including  the  value  of  the  time  spent  therein, 
greatly  exceeded  the  sum  collected. 

On  the  trial  the  circuit  court  found  against  the  defend- 
ant on  the  plea  in  abatement,  and  also  ruled  out  testimony 
offered  by  him  to  prove  the  special  contract  alleged  in  the 
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answer,  that  the  defendant  was  to  bave  the  whole  sum  col- 
lected by  him.  The  jury  were  instructed  that  the  plaintiff 
was  entitled  to  a  verdict  for  the  amount  collected  for  him 
by  the  defendant,  less  reasonable  compensation  for  collect- 
ing the  same.  A  further  statement  of  the  charge  will  be 
found  in  the  opinion.  The  jury  allowed  the  defendant  ten 
per  cent,  on  the  amount  collected  as  compensation  for  his 
services,  and  returned  a  verdict  for  the  plaintiflF  for  the 
balance  of  the  $97.23,  and  interest  thereon  from  the  date 
the  money  was  demanded  of  the  defendant  by  plaintiflF's 
attorney.  A  motion  for  a  new  trial  was  denied,  and  judg- 
ment rendered  for  the  plaintiff  pursuant  to  the  verdict.  The 
defendant  appeals  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Having  <&  JFrosty 
and  oral  argument  by  K  W.  FvohL 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  J.  C,  Ludwig. 

Lyon,  J.  I.  The  plea  in  abatement  was  properly  over- 
ruled. The  money  sued  for  was  awarded  the  plaintiff  by 
the  order  of  distribution  made  by  the  proper  court,  and 
belonged  to  him  in  severalty.  The  other  heirs  of  his  de- 
ceased brother  had  no  interest  in  it,  and  he  had  no  interest 
in  the  sums  awarded  them.  It  is  immaterial  that  one  of 
them  joined  with  the  plaintiff  in  the  power  of  attorney. 
This  fact  only  made  the  defendant  the  several  agent  of  each 
to  collect  his  distributive  share  of  the  estate,  and  created 
no  joint  interest  in  the  money. 

II.  The  contract  alleged  in  the  answer,  to  the  effect  that 
the  defendant  indemnified  the  heirs  who  executed  the  power 
of  attorney  against  expenses,  and  was  to  retain  all  he  col- 
lected, is,  in  substance  and  legal  effect,  an  assignment  of 
the  claim  to  him.  Had  the  indemnifying  clause  been  omit- 
ted, thus  leaving  such  heirs  liable  for  the  expenses  of  col- 
lection, which  might.exceed  the  sum  collected,  or  had  there 
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been  a  failure  to  collect,  there  might  be  some  doubt  as  to 
whether  the  alleged  contract  is  anything  more  than  a  stip- 
ulation for  compensation.  In  such  case  it  might  plausibly 
be  said  that  the  heirs  retained  an  interest  in  having  the 
claim  collected  at  the  least  possible  expense,  and  to  that 
extent  were  interested  in  the  claim  itself.  But  the  indem- 
fying  clause  removes  all  doubt,  for  it  divests  the  heirs  who 
are  alleged  to  be  parties  to  it  of  all  interest  in  the  claims, 
and  relieves  them  from  all  liability  for  expenses  incurred 
in  their  collection.  A  contract  respecting  a  chose  in  action 
which  works  such  a  result  is  an  absolute  assignment  of 
such  chose  in  action,  no  matter  what  may  be  the  form  of 
the  contract. 

The  defendant  oflFered  parol  testimony  on  the  trial  lo 
show  that  such  contract  was  made  by  the  parties  before 
the  power  of  attorney  was  executed,  and  that  the  instru- 
ment was  executed  pursuant  thereto.  This  was  an  offer  to 
show  by  parol  that  the  power  of  attorney  is  not  what,  on 
its  face,  it  purports  to  be, —  an  instrument  authorizing  the 
defendant  to  collect  money  for  the  plaintiff,  and  by  neces 
sary  implication  binding  him  to  pay  it  over  to  the  plaintiff 
when  collected, —  but  an  absolute  assignment  to  the  defend- 
ant of  the  claim  to  be  collected.  The  court  excluded  the 
testimony.  The  ruling  was  correct.  The  proposition  was 
to  substitute  an  entirely  different  contract  for  that  con- 
tained in  the  power  of  attorney,  by  proof  of  conversations 
or  parol  stipulations  between  the  parties  occurring  before 
the  instrument  was  executed.  The  rule  is  elementary  that 
this  cannot  properly  be  done.  The  authoritative  adjudica- 
tions on  the  question  are  all  one  way. 

It  is  conceded  that  parol  evidence  would  have  been  ad- 
missible to  show  what  compensation  the  defendant  should 
be  allowed  for  his  services  in  making  the  collection;  the 
power  of  attorney  being  silent  on  that  subject.  Had  there 
been  a  parol  contract  iixing  his  compensation,  the  defend- 
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ant  might  have  proved  it,  but  it  was  not  claimed  that  any 
SQch  contract  existed.  Testimony  was  received  to  show 
the  value  of  such  services,  and  the  jury  allowed  the  defend- 
ant compensation  quantum  meruit.  But,  as  we  have  seen, 
the  contract  alleged  in  the  answer  is  not  one  for  compensa- 
tion for  services,  and  the  rules  of  evidence  on  the  subject  of 
compensation  have  no  application  thereto. 

III.  An  unauthenticated  statement  of  the  judge  of  the 
Indiana  court  in  which  the  estate  of  plaintiff's  deceased 
brother  was  settled,  was  oflFered  in^  evidence  by  the  plaint- 
iflf,  and  received  under  objection.  This  evidence  was  in- 
troduced to  show  the  sum  distributed  to  plaintiff  as  his 
share  of  such  estate.  Clearly  the  evidence  was  incompe- 
tent. But  it  was  harmless.  Probably  the  answer  does  not 
put  the  amount  awarded  the  plaintiff  in  issue,  and  the  de- 
fendant practically  admitted  that  the  sum  claimed  is  cor- 
rectly stated  in  the  complaint.  The  claim  is  $97.23,  and  he 
testified  that  there  was  due  plaintiff  out  of  the  estate  $96 
or  $97,  which  he  collected.  So  there  was  really  no  contro- 
versy on  the  subject,  and  the  error  in  admitting  the  state- 
ment is  of  no  importance. 

IV.  Two  errors  are  assigned  on  the  charge,  to  wit:  (1)  The 
court  said  to  the  jury :  "  The  idea  that  if  you  appoint  an 
agent  who  is  incompetent  he  can  charge  you  two  or  three 
times  the  amount  of  the  claim,  if  he  chooses  to  make  such 
expenses,  is  not  tenable  in  the  law."  We  do  not  discover 
any  bad  law  in  this  remark.  It  was  probably  called  out 
by  the  fact  that  in  his  original  answer  the  defendant  al- 
leged that  he  had  expended  in  time,  labor  and  money,  to 
collect  the  sums  due  the  heirs  out  of  their  deceased  brother's 
estate,  $682.  By  an  amendment  he  afterwards  tolled  this 
sum  down  to  $244.  He  also  gave  testimony  that  he  in- 
curred large  expenses.  Surely  this  remark  of  the  court 
was  not  entirely  inapplicable  to  the  case.  (2)  Speaking  on 
ti»e  subject  of  compensation,  the  court  said:  *'If  he  had 
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charged  ten  per  cent,  upon  these  collections,  the  amount  of 
the  plaintiff's  share  would  be  $9.72,  and,  the  four  shares 
being  added  together,  ten  per  cent,  upon  the  aggregate 
would  make  $38.88,  which  is  about  the  amount  of  his  rail- 
road fare,  as  he  estimates  it  himself  at  eighteen  or  nineteen 
dollars  each  trip.  You  will  have  to  decide,  gentlemen  of 
the  jury,  upon  the  evidence,  what  reasonable  compensation 
he  ought  to  have  for  the  collection  of  this  money."  The 
charge  does  not  lay  down  any  basis  for  determining  such 
reasonable  compensation^  and  the  court  was  not  asked  to 
do  so.  A  mere  hypothetical  allusion  is  made  to  ten  per 
cent,  commission,  but  the  jury  w^ere  not  instructed  that  it 
was  the  proper  or  only  basis  on  which  to  estimate  compen- 
sation. On  the  contrary,  by  telling  the  jury  that  such  ten 
per  cent,  would  only  pay  defendant's  railroad  fare,  we 
infer  that  the  judge  thought  it  was  scarcely  adequate  com- 
pensation. But,  however  that  may  be,  the  jury  were  told 
several  times  that  the  defendant  was  entitled  to  reasonable 
compensation,  and  the  whole  testimony  was  before  them 
ftom  which  to  fix  the  amount  thereof. 

These  observations  dispose  of  all  of  the  errors  alleged  for 
a  reversal  of  the  judgment  which  are  deemed  w^orthy  of 
consideration,  adverselv  to  the  defendant. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Hermann,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

December  5—  December  ff,  1S88. 
CHminal  law:  Evidence:  Age  of  girl:  Scienter. 

1.  The  testimony  of  the  mother  as  to  the  age  of  her  chUd  is  the  best 

evidence. 

2.  The  defendant  having,  a  few  weeks  before  the  trial,  suffered  a  girl 

less  than  sixteen  years  old  to  resort  to  her  premises  for  an  unlawful 
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purpose,  and  the  question  being  whether  she  knew  at  the  time  that 
such  girl  was  under  the  age  of  twenty-one,  it  was  not  error  to 
allow  the  jury  to  determine  that  question  from  the  girl's  personal 
appearance,  or  from  view  only. 

ERROK  to  the  Municipal  Court  of  Milwaukee  County. 

The  facts  are  suflBciently  stated  in  the  opinion. 

For  the  plaintiff  in  error  the  cause  was  submitted  on  the 
brief  of  J,  C,  McKenney. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney General  and  Z.  K.  Luse^  Assistant  Attorney  General, 
and  oral  argument  by  Mr.  Luae. 

Orton,  J.  The  information  is  under  sec.  4,  ch.  214,  Laws 
of  1887,  which  provides  that  "any  person,  being  the  owner 
of  any  premises  or  having  or  assisting  in  the  management 
or  control  thereof,  who  induces  or  knowingly  suffers  any 
girl  under  the  age  of  twenty-one  years  to  resort  to  or  be 
in  or  upon  the  premises  for  the  purpose  of  being  unlaw- 
fully and  carnally  known  by  any  person  or  persons,  shall 
be  punished  by  imprisonment  in  the  state  prison  not  exceed- 
ing three  years  nor  less  than  one  year."  The  information 
charges  both  that  the  defendant "  did  induce  and  knowingly 
suffer  one  Bertha  Priess  to  resort  to  and  be  in  or  upon  the 
premises,"  etc.  The  defendant  was  convicted  and  sen- 
tenced, after  a  motion  by  her  counsel  to  discharge  her  for 
want  of  evidence  that  she  knew  that  Bertha  Priess  was 
under  the  age  of  twenty-one  years  when  she  so  suffered 
her  to  resort  to  or  be  in  or  upon  her  premises  for  such  pur- 
pose. 

Ottillie  Priess,  the  mother  of  Bertha,  as  a  witness,  was 
asked  by  the  district  attorney,  "  What  is  the  age  of  Bertha  ? " 
This  was  objected  to  by  the  defendant's  counsel,  and  the 
witness  stated  that  she  had  or  kept  a  baptismal  certificate. 
It  was  contended  that  such  family  record  was  the  best  evi- 
dence of  her  age.    We  have  no  statute  that  makes  such 
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record  evidence,  and  sec.  4160,  R.  S.,  makes  the  registration 
of  births  in  the  register's  office  only  presumptive  evidence 
thereof.  In  both  cases,  the  evidence  would  be  merely  hear- 
say or  secondary,  at  best.  It  certainly  could  not  supersede 
the  testimony  of  the  mother  of  the  exact  age  of  her  child. 
No  evidence  could  possibly  be  better  or  more  reliable. 

The  court,  by  proper  instructions,  allowed  the  jury  to 
determine  the  question  whether  the  defendant  h\ew  that 
Bertha  was  under  the  age  of  twenty -one  years  when  she  so 
suffered  her  to  resort  to  her  premises  for  such  purposes, 
from  her  personal  appearance,  or  from  view  only,  and  this 
was  excepted  to.  The  mother  had  testified  that  Bertha 
was  born  on  the  13th  day  of  March,  1872.  The  informa- 
tion was  filed  February  14,  1888,  and  charged  the  oflFense 
with  having  been  committed  on  the  10th  day  of  January 
previously;  and  the  trial  was  had  about  the  17th  day  of 
February,  so  that  Bertha,  at  the  time,  was  under  the  age 
of  sixteen  years.  Where,  as  in  this  case,  the  girl  is  so  far 
under  the  age  of  twenty-one  years,  and  just  above  the  age 
of  childhood  and  puberty,  a  woman  of  experience  in  the 
observation  of  girls  would  most  certainly  know  that  she  was 
under  the  age  of  tvventy-rone  years.  There  are  appearances 
of  development  and  maturity,  or  of  their  absence,  which 
such  a  woman,  or  any  woman,  could  not  mistake.  Sixteen 
is  the  first  stage  and  tender  age  of  womanhood.  I  know  of 
no  good  reason  why  the  personal  appearance  of  this  young 
girl,  on.  view  in  presence  of  the  jury,  was  not  very  satisfac- 
tory evidence  that  the  defendant  knew  that  she  was  under 
the  age  of  twenty-one  years.  In  cases  where  the  girl  is 
much  nearer  the  age  of  twenty-one,  such  evidence  would 
be  more  unreliable,  as  a  matter  of  course.  Each  case  must 
be  tried  upon  its  own  facts.  Our  statute,  even  in  criminal 
cases,  sanctions  evidence  obtained  by  view.  If  the  subject 
of  the  scienter  in  this  case  had  been  that  Bertha  was  a  girl, 
as  well  as  under  the  age  of  twenty-one  years,  and  the  ques- 
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tion  had  been  whether  the  defendant  knew  her  to 
girl,  her  appearance  alone  would  be  satisfactory,  wit 
question.     The  evidence  in  this  case,  in  a  degree,  is 
much  of  the  same  character.    The  learned  attorney  gei 
has  furnished  the  court  with  authorities  which  sanction 
kind  of  evidence.    The  cases  of  State  v.  Arnold^  13  '. 
Law,  184,  and  State  v.  McNah\  93  K  C.  628,  are  muc 
point.    The  following  cases  are  authority  by  analogy : 
vin  V,  State,  52  Miss.  207;  Wadick  v.  White,  76  K.  C. 
People  V.  Gonzales,  35  N.  T.  49 ;  People  v.  Muller,  32  ] 
209;  King  v.  N.   Y.  O.  <&  B.  P.  P.  Go.  72  K  Y. 
Gau7it  v.  State,  38  Alb.  L.  J.  103,  14  Atl.  Eep.  600;  6 
V,  Bradstreet,  38  Alb.  L.  J.  287,  15  Atl.  Eep.  56. 

The  record  makes  the  court  say,  in  instructing  the 
that  "this  girl  is  so  near  the  age  of  twenty -one  years, 
her  size  is  such,  it  would  seem  to  make  out  a  case  sir 
to  the  one  I  have  suggested."  This  must  be  a  mistal 
the  record,  or  else  it  was  a  slip  of  the  tongue  or  of  the 
or  something  is  left  out  explanatory  of  it.  But,  as  it 
is  favorable  to  the  defendant,  and  she  cannot  complain 

By  the  Gourt. —  The  judgment  of  the  municipal  coi 
affirmed. 


Sires,  Plaintiff  in  error,  vs.  The  State,  Defendant  in  e 

December  8  —  December  22,  1888, 

Criminal  Law:  Excise  LawS.  (IJ  Pleading:  Sale  of  liquor  "» 
be  drank  on  the  premises:'*  Quantity,  (2)  Appeal  from  tj 
Informal  undertaking :  Judgment:  Surety:  Writ  of  error. 

1.  A  complaint  under  sees.  1,  4,  ch.  296,  Laws  of  1885,  chargin 

defendant  with  selling  intoxicating  liquors  *'  not  to  be  drai 
the  premises,  without  having  obtained  a  license  or  permit  i 
for,"  is  sufficient,  although  the  quantity  sold  is  not  stated. 

2.  On  appeal  from  a  justice's  court  in  a  prosecution  for  selling  ] 

without  a  license,  the  accused  gave  an  undertaking,  with  si 
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in  the  form  used  in  ciTil  cases,  and  not  as  required  by  sees.  4714, 
4717,  R.  S.  In  the  circuit  court  he  was  again  found  guilty,  and 
judgment  was  entered  that  he  pay  a  fine  of  $50  and  costs,  and  that 
in  default  of  payment  he  be  committed  to  the  county  jail  until  the 
fine  and  costs  should  be  paid,  his  imprisonment,  however,  not  to 
exceed  six  months.  It  was  further  ordered  that  the  state  have 
judgment  against  the  accused  and  his  surety  for  the  amount  of 
the  fine  and  costs.  A  writ  of  error  was  sued  out  by  the  accused 
alone.    Held: 

(1)  The  judgment  against  the  accused  was  not  in  excess  of  the 
authority  given  by  the  statute. 

(2)  Any  supposed  grievance  of  the  surety  cannot  be  considered. 

ERROR  to  the  Circuit  Court  for  Jackson  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

It  appears  from  the  record  that  January  21,  1886,  the  ac- 
cused was  arrested  in  the  town  of  Alma,  in  Jackson  county, 
upon  a  warrant  issued  on  that  day  by  a  justice  of  the  peace 
in  said  town,  reciting  the  complaint,  which  was  on  oath,  to 
the  eflFect  that  said  accused  did  January  20,  1886,  at  said 
town,  "unlawfully  sell,  and  for  the  purpose  of  evading  the 
law  give  away,  spirituous,  malt,  ardent,  intoxicating  liq- 
uors and  drinks,  7iot  to  be  drank  on  the  premises^  without 
having  obtained  a  license  or  permit  therefor^  "  that,  upon 
being  brought  before  said  justice,  the  said  accused  was  tried 
and  found  guilty,  and  fined  $50  and  costs  of  suit,  and  com- 
mitted until  paid ;  that  thereupon  said  accused  appealed  to 
the  circuit  court,  giving  an  undertaking  thereon;  that  upon 
a  i*etrial  in  the  circuit  court,  September  29,  1887,  the  said 
accused  was  found  guilty  by  the  jury,  and  judgment  there- 
upon entered  accordingly  for  such  fine  and  costs,  and  that 
in  default  of  the  payment  thereof  he  w^as  to  be  committed 
to  jail  for  a  term  not  exceeding  six  months;  and  it  was 
therein  further  ordered  that  the  state  have  judgment  to  re- 
cover from  said  accused  and  his  surety  the  sum  of  $147.03, 
being  the  amount  of  such  fine  and  costs.  To  review  that 
judgment  the  accused  has  sued  out  a  writ  of  error. 
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Carl  C.  Pope^  for  the  plaintiff  in  error,  contended,  inter 
alia^  tliat  no  undertaking  on  appeal  having  been  given  as 
required  by  the  statute  (sec.  4714,  E.  S.)  the  appearance  of 
the  accused  in  the  circuit  court  was  purely  voluntary,  and 
no  judgment  could  be  rendered  against  the  surety  on  the 
undertaking  given.  No  other  or  further  judgment  could 
properly  be  rendered  against  the  accused  or  the  accused 
and  his  surety  than  for  the  penalty  specified  in  sec.  4,  ch. 
296,  Laws  of  1885.  The  judgment  in  this  case  is  double  — 
against  the  accused  under  said  section  last  mentioned,  and 
against  the  accused  and  his  surety  under  sec.  4717,  E.  S. 
This  is  clearly  unauthorized. 

L.  K.  Lvse^  Assistant  Attorney  General,  for  the  defend- 
ant in  error.  The  complaint  is  suflBcient.  Allen  v.  State^  6 
Wis.  329;  State  v.  Downer^  21  id.  274;  State  v.  Tall,  56  id. 
577.  The  accused  is  in  no  waj'^  prejudiced  by  the  judg- 
ment upon  the  undertaking  against  his  surety.  The  judg- 
ment against  the  accused  would  be  just  as  eflfoctual  if  no 
undertaking  had  ever  been  given.  The  surety  has  not  ap- 
pealed to  this  court,  and  must  be  presumed  to  be  satisfied 
with  the  judgment.  Williams  v.  Starr,  5  Wis.  534-547; 
Palmer  v.  Yage?*,  20  id.  97;  Kopmeier  v.  Larkin,  47  id. 
598;  4  Wait's  Pr.  234;  Montgomery  Co,  Bank  v.  Albany 
City  Bank,  7  N.  T.  459.  The  judgment,  though  single  in 
form,  is  in  legal  effect  separate  as  to  the  accused  and  the 
surety.    State  v.  Brady,  62  Wis.  129. 

Cassodat,  J.  There  is  no  bill  of  exceptions.  This  being 
so,  we  are  necessarily  limited  to  the  inquiry  whether  the 
complaint,  of  which  the  substance  is  stated  above,  charges 
the  accused  with  the  offense  of  selling  intoxicating  liquors 
without  a  license,  under  the  statutes.  Sees.  1,  4,  ch.  296, 
Laws  of  1885.^    The  complaint  is  silent  as  to  the  quantity 

^Sec.  1,  ch.  296,  Laws  of  1885,  provides  that  town  boards,  etc.,  may 
grant  llceDses  **  for  the  sale  in  quantities  of  less  than  one  gallon  of 
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of  such  liquors  sold  or  given  away.  The  able  counsel  for  the 
accused  very  plausibly  argues  that  the  complaint  does  not 
allege  any  want  of  a  license  to  sell  or  give  away  such  liquors 
'*  to  be  drank  on  the  premises,"  but  only  the  want  of  any 
such  license  or  permit  to  sell  or  give  away  such  liquors  "  not 
to  be  drank  on  the  premises."  He  therefore  insists  that  a« 
a  matter  of  fact,  and  for  aught  that  appears  in  this  com- 
plaint, the  accused  did  have  such  license  at  the  time  to  sell 
such  liquors  in  quantities  less  than  a  gallon,  "to  be  drank 
on  the  premises,"  and  that  such  license  gave  him  the  abso- 
lute right  to  sell  or  give  away  such  limited  quantity,  even 
though  he  knew  at  the  time  that  such  purchaser  or  donee 
did  not  intend  to  drink,  and  did  not  drink,  the  same  until 
after  he  had  taken  it  away  from  the  premises;  otherwise 
it  is  suggested  that  such  sales  in  such  limited  quantities 
'*  not  to  be  drank  on  the  premises,"  would  be  unauthorized 
by  any  licensee  except  pharmacists,  under  sec.  2,  ch.  296, 
Laws  of  1885,  and  sec.  1,  ch.  404,  Laws  of  1887.  Assuming, 
for  the  purposes  of  this  case,  such  to  be  the  true  construc- 
tion of  the  complaint  and  the  statute,  and  hence  that  the 
words  of  the  statute,  "to  be  drank  on  the  premises,"  are 
used  in  connection  with  the  license  for  the  sale  in  such 
smaller  quantities  merely  in  contradistinction  to  the  license 
for  such  sale  in  such  larger  quantities  "  not  to  be  drank  on 
the  premises,"  then  it  necessarily  follows  that  the  allega- 

stroDg,  spirituous,  malt,  ardent,  or  intoxicating  liquors,  to  be  drank  on 
the  premises ;  and  in  like  manner  may  grant  licenses  for  the  sale,  in 
any  quantity,  of  such  liquors,  not  to  be  drank  on  the  premises,"  etc 
Sec.  4  provides  that  if  any  person  shall  sell  or,  for  the  purpose  of  evad- 
ing any  law  of  the  state,  give  away  any  such  liquors  in  any  quantity 
whatever,  without  first  having  obtained  a  license  or  permit  therefor, 
he  shall,  on  conviction,  be  punished  by  a  fine  Of  not  less  than  $50  nor 
more  than  $100,  besides  the  costs  of  suit,  or  by  imprisonment  in  the 
county  jail  not  to  exceed  six  months  nor  less  than  three  months;  and 
in  case  of  punishment  by  fine  such  person  shall,  unless  the  fine  and 
costs  be  paid  forthwith,  be  committed  to  the  county  jail  until  such  fine 
and  coats  are  paid  or  until  discharged  by  due  course  of  law. —  Rep. 
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tion  of  the  complaint  in  the  words  "  without  having  ob- 
tained a  license  or  permit  therefor,"  does  neo:ative  the 
having  of  any  such  license  to  sell  in  such  smaller  quantities. 
In  other  words,  under  such  construction,  the  allegations  of 
the  complaint  are  to  the  effect  that  the  sale  or  gift  was  made 
''without  having  obtained  a  license  or  permit  therefor," 
even  though  it  consisted  of  the  smaller  quantity,  and  equally^ 
so  if  it  consisted  of  the  larger  quantity. 

The  statute  merely  requires  an  information  to  charge  the 
oflfense  wnth  such  degree  of  certainty  that  the  court  may 
pronounce  judgment  upon  a  conviction  according  to  the 
right  of  the  case.  Sec.  4658,  R.  S. ;  Hintz  v.  State,  58  Wis. 
497;  State  v.  Boucher ,  59  Wis.  481.  No  judgment  is  to  be 
reversed  by  reason  of  any  defect  or  imperfection  in  matters 
of  form  which  do  not  tend  to  the  prejudice  of  the  accused. 
Sec.  4659,  R.  S.  Even  in  England,  where  the  forms  of 
criminal  procedure  are  far  more  stringently  enforced  than 
here,  it  has  been  held,  in  effect,  that  an  indictment  so  de- 
fective that  it  would  have  been  quashed  upon  application 
before  verdict,  may  nevertheless  be  cured  after  verdict. 
Queen  v.  Stroulger,  lY  Q.  B.  Div.  327.  The  complaint  in 
question  was  certainly  good  after  verdict.  The  absence  of 
any  bill  of  exceptions  is  a  confession  that  all  the  allega- 
tions of  the  complaint  were  sustained  by  the  evidence.  If 
the  accused  was  in  fact  authorized  to  do  what  ho  did  by 
virtue  of  anj'  license,  then  it  should  have  been  made  to 
appear  by  bill  of  exceptions. 

Error  is  assigned  because  the  bond  given  on  appeal  from 
the  justice  was  in  the  form  used  in  civil  cases,  and  not  as 
required  by  sees.  4714,  4717,  R.  S.  But  the  accused  could 
appeal,  and  the  circuit  court  take  jurisdiction,  without  any 
bond.  His  liability  would  be  the  same  in  any  event.  No 
supposed  grievances  of  the  surety  alone  can  be  considered 
on  this  writ  of  error  by  the  accused  alone.     If  the  surety 
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had  well-founded  grievances,  the  law  gave  him  a  remedy, 
not  only  in  the  trial  court,  but  also  in  this  court.  State  v. 
Bradyy  62  Wis.  129.  The  judgment  against  the  accused 
is  not  in  excess  of  the  authority  given  by  the  statute.  Sec. 
4,  ch.  296,  Laws  of  1885. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Fabness    and    others,  Kespondents,  vs.    Beaunboeg  and 
others,  Appellants. 

December  7,  18S8  —  January  8, 1889. 

Religious  societies:  Trusts  and  tinistees:  Deeds:  Perpetuities:  Corpora- 
tions: Officers:  Ouster:  Equity:  Perversion  of  trust:  Dismissal  o] 
minister:  Withdrawal  from  synod:  Change  of  faith. 

1.  The  fact  that  a  religioas  society,  to  whose  trustees  land  was  con- 

veyed in  trust  for  the  erection  thereon  of  a  church,  had  not  been 
incorporated  when  the  deed  was  delivered,  did  not  invalidate  the 
trust. 

2.  The  deed  in  such  case  vested  the  legal  title  in  the  trustees,  and  upon 

the  subsequent  incorporation  of  the  society  such  legal  title  became 
vested  in  the  corporation,  subject  to  the  trust. 
8.  The  designation  of  the  beneficiaries  of  a  trust  as  the  members  of  a 
certain  church  is  sufficiently  definite  and  certain,  under  subd.  5, 
sec.  11,  cC.  57,  R.  S.  1849  (subd.  5,  sec.  2081,  R.  S.). 

4.  Although  sec.  1,  ch.  57,  R.  S.  1849  (sec.  2071,  R  S.),  declares  that 

trusts,  except  as  authorized  and  modified  in  that  chapter,  are  abol- 
ished, this  was  not  intended  to  prohibit  the  trusts  expressly  au- 
thorized by  ch.  47,  R.  S.  1849  (sec.  2000,  R.  S.),  relating  to  religious 
societies. 

5.  A  conveyance  of  land  to  the  trustees  of  a  religions  society  and  their 

successors  in  office  forever,  in  trust  for  the  erection  thereon  of  a 
church  building  for  the  use  of  the  members  of  the  society,  did  not 
suspend  the  power  of  alienation,  within  the  meaning  of  sees.  14, 
15,  ch.  56,  R.  S.  1849  (sees.  2088,  2039,  R.  S.),  such  trustees  being 
"persons  in  being  by  whom  an  absolute  fee  in  possession  could  be 
conveyed"  in  the  manner  prescribed  by  law. 
Vol.73  — 17  257 
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6.  A  religious  society  incorporated  under  the  laws  of  this  state  is  a 

civil  corporation,  governed  by  the  statutes  and  such  rules  of  the 
common  law  as  may  be  applicable.  The  trustees  are  officers  of  the 
corporation,  and  before  an  equitable  action  can  be  maintained  by 
members  of  the  society,  some  of  whom  claim  to  be  the  rightful 
trustees,  to  recover  possession  and  control  of  the  property  by  oust- 
ing those  who  have  been  in  the  continuous  possession  and  control 
thereof  claiming  to  be  such  trustees,  and  by  enjoining  them  from 
acting  as  such,  the  plaintiffs  who  claim  to  be  the  trustees  must 
have  been  peaceably  admitted  to  such  offices  or  have  established 
their  title  thereto  by  some  direct  action  or  proceeding,  as  by  quo 
warranto. 

7.  The  dismissal  of  one  minister  and  the  employment  of  another  is  a 

matter  pertaining  to  the  temporalities  of  a  church,  and  does  not 
necessarily  operate  as  a  change  of  faith  or  doctrine.  When  done 
by  the  majority  of  a  religious  society  in  accordance  with  the  stat- 
ute and  the  constitution  and  by-laws  of  the  society,  it  does  not 
operate  as  a  wrongful  exclusion  of  the  minority  who  adhere  to  the 
former  minister. 

8.  Land  was  conveyed  in  trust  for  the  erection  thereon  of  a  church 

building  for  the  use  of  the  members  of  a  certain  church  *'  accord- 
ing to  the  rules  of  said  church,  and  according  to  the  rules  of  said 
church"  which  might  thereafter  "be  adopted  from  time  to  time 
by  their  authorized  synods."  The  synod  to  which  the  church  was 
attached  was  a  mere  confederation  of  local  self -governing  churches, 
acting,  so  far  as  the  local  organization  was  concerned,  merely  as 
an  advisory  body.  Held,  that  the  mere  withdrawal  of  the  church 
from  such  synod  was  not  a  violation  or  perversion  of  the  trust. 

9.  Land  was  conveyed  to  trustees  in  trust  for  the  erection  thereon  of  a 

church  building  **for  the  use  of  the  members  of  the  Norwegian 
Evangelical  Church  of  St.  Paul's  on  Liberty  Prairie,  according  to 
the  rules  of  said  church,"  etc.  The  grant  was,  presumably,  made 
with  reference  to  the  articles  of  faith  previously  adopted  by  said 
church.  The  church  was  subsequently  incorporated,  the  certificate 
of  incorporation  simply  giving  the  name  of  the  church.  Held,  that 
the  trustees  and  officers  of  the  corporation  could  not  lawfully  devote 
the  church  building  to  purposes  other  than  those  specified  in  the 
grant. 
10.  It  is  not  the  province  of  courts  of  equity  to  determine  mere  ques* 
tions  of  faith,  doctrine,  or  schism,  not  necessarily  involved  in  the 
enforcement  of  an  ascertained  trust.  To  call  for  equitable  inter- 
ference there  must  be  such  a  real  and  substantial  departure  froui 
the  designated  faith  or  doctrine  as  will  be  in  contravention  of  such 
trust. 
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11.  Where  the  adoption  of  certain  articles  of  faith  by  the  majority  of  a 
religious  society  is  claimed  by  the  minority  to  be  such  a  departure 
from  the  faith  referred  to  in  a  trust  deed  as  to  result  in  a  perver- 
sion of  the  use  of  the  property  granted,  the  fact  that  such  minority 
remained  united  with  the  majority  for  more  than  two  years  after 
the  adoption  of  such  articles,  constitutes  an  additional  reason  why, 
in  the  absence  of  a  clearly  established  violation  of  the  trust,  a 
court  of  equity  should  not  interfere.  And  the  fact  that  before 
suit  was  brought  the  majority  repealed  such  articles  and  substan- 
tially reaffirmed  those  previously  adopted,  is  still  another  reason 
why  the  action  should  not  be  maintained. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday  : 

It  appears  from  the  undisputed  evidence  or  the  findings 
of  the  court,  in  eflfect,  that  prior  to  May  20, 1852,  there  was 
an  organized  society  or  congregation  known  as  the  Nor- 
wegian Evangelical  Lutheran  Church  on  Koshkonong  Prai- 
rie, of  which  Kev.  A.  C.  Preus,  a  regularly  ordained  minister, 
was  the  regularly  called  pastor.  That  prior  to  that  date  a 
meeting  of  the  representatives  of  the  Norwegian  Evangel- 
ical Lutherans  of  southern  Wisconsin  and  northern  Illinois 
was  held  at  Luther  Valley,  in  Rock  county,  at  which  said 
Koshkonong  congregsftion  was  represented.  That  at  said 
meeting  a  "  Constitution  of  the  Norwegian  Evangelical  Lu- 
theran Church  of  America"  was  adopted,  in  January,  1851, 
containing,  among  other  things,  the  following  provisions: 

"  Section  1.-  The  name  of  the  church  shall  be  *  The  Nor- 
wegian Evangelical  Lutheran  Church  of  America.'  Sec.  2. 
The  doctrine  of  the  church  is  the  one  revealed  in  the  Holy 
Word  of  God,  in  the  baptismal  covenant,  and  in  the  canon- 
ical writings  of  the  Old  and  New  Testaments,  interpreted 
in  accordance  with  the  symbolical  books  and  confessional 
writings  of  the  Church  of  Norway,  which  are:  (1)  The 
Apostolic  creed ;  (2)  the  Nicene  creed ;  (3)  the  Athanasian 
creed ;  (4)  the  unaltered  articles  of  the  Augsburg  Confes- 
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sion,  as  delivered  to  Emperor  Charles  the  Fifth  at  Augsburg, 
1530;  (5)  the  Smaller  Catechism  of  Luther.  Sec.  3.  This 
church  will  not  acknowledge  or  recognize  any  one  as  min- 
ister of  the  gospel  unless  he  is  duly  examined,  rightfully 
called,  and  according  to  the  rules  of  the  church  ordained 
to  the  clerical  office.  Sec.  4.  The  ceremonies  of  the  church, 
or  the  divine  services,  shall  be  conducted  in  conformity 
with  the  rituals  of  the  Church  of  Norway  and  Denmark  in 
1685,  together  with  the  altar  book  in  use  in  those  kingdoms, 
but  modified  as  the  supreme  goverment  of  the  church  shall 
from  time  to  time  more  precisely  determine.  Sec.  5.  The 
government  of  the  church  shall  until  further  [ordered]  be  a 
synodical  presbyterial,  so  that  every  year  a  synod  is  held, 
or  a  meeting  of  the  church,  which  is  the  highest  authority  of 
the  church.  Sec.  6.  The  synod  shall  consist  of  the  clergy 
of  the  church ;  that  is,  the  superintendent  and  ministers  who 
are  united  with  the  S3'nod,  and  who  preside  over  congrega- 
tions whose  doctrines  and  specific  church  rules  are  in  har- 
mony with  those  of  the  church,  and  representatives  elected 
from  every  congregation  united  with  the  s^'nod.  [Note 
added  to  section  6.]  Congregations  not  connected  witl^  the 
9ynod^  but  whose  doctrine  and  church  rules  are  in  conform- 
ity with  those  of  the  church,  may  aehd  delegates^  with  right 
to  introduce  resolutions  directly,  and  upon  submission  to 
state  reasons  of  the  same.  The  synod  may  thereafter,  in 
its  own  discretion,  allow  these  delegates  the  privilege  of  par- 
ticipating in  the  discussion  upon  such  resolutions.  Sec.  7. 
The  congregations  connected  with  the  synod  shall  send 
representatives  upon  the  following  basis:  Every  principal 
congregation  shall  send  three  representatives;  every  an- 
nexed congregation  which  has  two  hundred  members,  send 
two;  and  every  annexed  congregation  which  contains  less 
than  two  hundred  members,  one  representative.  The  rep- 
resentatives must  be  members  of  the  congregations  and 
have  credentials  from  those  congregations  which  they  rep- 
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resent.  Sec.  8.  The  synod  shall-  have  power  (1)  to  make 
general  and  special  rules  and  resolutions  in  all  religious  and 
ecclesiastical  matters;  (2)  to  decide,  without  further  appeal, 
upon  all  matters  of  the  church;  (3)  to  select  a  superintend- 
ent from  among  the  clergy  connected  with  the  church ;  (4) 
to  select  from  its  members  a  church  council,  to  consist  of 
not  less  than  two  clerical  and 'four  lay  members,  which 
shall  be  proportionately  the  same  if  the  number  be  in- 
creased." "Sec.  11.  When  a  congregation  wishes  to  unite 
with  the  church,  such  congregation  shall  send  its  petition 
to  the  superintendent,  which  petition  shall  be  subscribed  by 
the  minister,  if  it  has  a  minister,  and  the  directors.  In  this 
petition  it  must  expressly  allege  tJiat  the  congregation  submit 
to  the  constitution  in  force  for  the  Norwegian  Evangelical 
Lutheran  Church  of  America,  as  well  as  its  other  rules  and 
resolutions,  but  to  every  individual  congregation  is  reserved 
the  right  to  have  its  own  laws  for  its  home  management^  only 
that  these  be  not  in  conflict  with  the  constitution  and  reso- 
lutions of  the  church.  Sec.  12.  With  exception  of  sections 
3  and  3,  which  always  shall  continue  unchanged  and  irrev- 
ocable, this  constitution,  or  any  part  thereof  whatever,  can 
be  changed." 

That  meeting  and  constitution  were  preliminary  to  the 
organization  and  establishment  of  a  synod,  as  such  constitu- 
tion had  first  to  be  submitted  to  the  several  congregations, 
and  their  several  actions  thereon  to  be  reported  back  to 
such  general  meeting,  and  then  finally  acted  upon,  which 
was  not  done  until  1853,  when  such  synod  was  organized 
and  established.  No  other  synod  or  conference  of  Luther- 
ans bearing  that  name  has  ever  been  organized  in  the 
United  States. 

Prior  to  May  20,  1852,  the  members  of  said  Koshkonong 
congregation  living  on  Liberty  Prairie  in  Dane  county 
voluntarily  separated  from  said  Koshkonong  congrega- 
tion and  organized  themselves  into  the  "  Norwegian  Evan- 
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gelical  Lutheran  Church  of  St.  Paul's  on  Liberty  Prairie," 
and  the  said  Rev.  A.  C.  Preus  continued  to  serve  the  said 
Koshkonong  congregation  and  the  said  Liberty  Prairie  con- 
gregation, which  were  some  five  or  six  miles  apart,  until 
1860. 

May  20, 1852,  Niels  Severson  and  Regnal,  his  wife,  being 
such  members  of  said  Liberty  Prairie  congregation,  in  con- 
sideration of  five  cents  to  them  in  hand  paid,  did  give, 
grant,  bargain,  and  sell,  release,  confirm,  and  convey  unto 
"Casper  Krough,  Lars  Torgerson,  Lars  Davidson,  AnBnd 
Asmundson,  and  Sjure  Starkson,  trustees  in  trust  for  the 
uses  and  purposes"  therein  mentioned,  "all  the  estate, 
right,  title,  interest,  property,  claim,  and  demand  whatso- 
ever,  either  in  law  or  in  equity,  which"  the  said  grantors 
had  in  and  to  the  two  and  a  half  acres  of  land  therein  de- 
scribed, to  have  and  to  hold  unto  them,  the  said  trustees, 
"  and  their  successors  in  office  forever,  in  trust  that  they  sliall 
erect  and  build  thereon  a  house  of  worship  for  the  use  of  the 
members  of  the  Norwegian  Evangelical  Church  of  St.  Paul's 
on  Liberty  Prairie,  according  to  the  rules  of  said  churchy 
and  according  to  the  rules  of  said  church  which  may  be 
adopted  from  time  to  time  by  their  authorized  synods  or 
conferences;  and  in  further  trust  and  confidence  that,  aw 
often  as  one  or  more  of  the  trustees  hereinbefore  mentioned 
shall  die  or  cease  to  be  a  trustee  according  to  the  rules  of 
said  church,  then  and  in  such  case  it  shall  be  the  duty  of 
the  minister  or  preacher  having  charge  of  said  church,  or, 
in  case  there  is  none,  then  one  of  the  elders  or  deacons  or 
other  church  officers  whatsoever  to  call  a  meeting  of  the 
voters  of  said  church  as  soon  as  conveniently  may  be  and 
according  to  the  statute  in  such  case  made  and  provided,  and 
the  voters  at  the  meeting  so  called  shall  proceed  to  nomi- 
nate or  appoint  one  or  more  persons  to  Jill  the  place  or 
pl-aces  of  him  or  them  whose  office  or  offices  have  been 
vacated  as  aforesaid ;  provided,  that  the  person  or  persons  so 
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nominated  or  appointed  shall  be  twenty -one  years  old;  and 
in  order  to  keep  up  the  number  of  five  trustees  forever." 
The  said  trustees,  as  well  as  said  grantors,  had,  prior  to  the 
organization  of  said  Liberty  Prairie  congregation,  been 
members  of  said  Koshkonong  congregation.  Upon  the  exe- 
cution  and  delivery  of  said  deed,  the  said  trustees  accepted 
said  trust,  apd  went;  into  possession  of  said  lot,  and  built 
thereon,  during  the  years  1852,  1853,  and  1854,  a  meeting- 
house or  church  edifice,  which  is  still  standing  thereon,  and 
for  the  possession  of  which  this  action  is  brought. 

Upon  the  prganization  and  establishment  of  said  synod 
in  1853,  the  said  Liberty  Prairie  congregation,  in  February, 
1853,  sent  delegates  thereto,  and  became  a  member  thereof. 
There  were  from  time  to  time  joint  meetings  of  said  Kosh- 
konong and  Liberty  Prairie  congregations  and  trustees 
from  1853  to  1860  inclusive.  At  such  joint  trustees'  meet- 
ing, December  28,  1854,  it  was  determined  that,  ''should  at 
any  time  one  of  these  congregations  prefer  to  form  an  in- 
dependent parish  [soffnekald],  SLiid  to  call  to  themselves  a 
separate  minister,  then  shall  whichever  of  the  congrega- 
tions which  withdraws  from  the  present  union  be  entitled, 
after  the  parsonage  has  been  assessed,  to  receive  its  share 
of  the  value  of  the  parsonage  in  proportion  to  the  number 
of  families  of  the  congregation." 

February  22,  1858,  the  legislature  of  this  state,  by  "  An 
act  to  incorporate  the  Norwegian  Evangelical  Lutheran 
Synod  of  the  State  of  Wisconsin,"  among  other  things,  en- 
acted that:  "Sec.  2.  The  said  synod  shall  have  full  power 
and  authority  to  make  a  constitution  for  the  government 
of  its  members,  and  al^o  to  make  and  provide  such  by- 
laws, rules,  ordinances,  and  regulations  as  may  seem  best 
adapted  to  carry  out  the  objects  of  the  members  thereof, 
and  to  alter,  amend,  or  repeal  the  same  at  such  times  and 
in  such  manner  as  may  be  deemed  proper  and  necessary  in 
order  to  promote  the  interests,  proceedings,  and  affairs  of 
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said  synod,  and  also  to  determine  the  number  of  officers 
that  are  to  represent  said  synod  as  trustees  thereof:  pro- 
vided, that  such  by-laws,  rules,  ordinances,  and  regulations 
shall  not  be  in  violation  of  the  constitution  and  laws  of  this 
state  or  of  the  United  States."  Ch.  28,  P.  &  L.  Laws  of 
1858.  By  ch.  274,  Laws  of  1878,  the  name  of  said  last- 
named  synod  w^as  changed  to  "  The  Synod  for  the  Norwe- 
gian Evangelical  Lutheran  Church  of  America."  The  title 
to  said  last-mentioned  act  was  changed  to  "  The  Synod  for 
the  Norwegian  Evangelical  Lutheran  Church  of  America  " 
by  ch.  89,  Laws  of  1885. 

Rev.  A.  C.  Preus  having  determined  soon  to  enter  upon 
another  field  of  ministry,  the  said  Koshkonong  and  Liberty 
Prairie  congregations  respectively  joined  in  a  written  "  pub- 
lic and  voluntary  call,"  made  September  15,  1858,  to  Rev. 
J.  A.  Otteson,  "  to  occupy  the  field  of  labor  made  vacant 
by  the  resignation  of  Rev.  Preus,"  which,  among  others, 
contained  the  conditions:  "(1)  That  yo\i  shall  proclaim 
unto  us  the  Word  of  God  in  its  purity,  in  accordance  with 
the  confession  of  the  Lutheran  Church.  (2)  That  you  shall, 
in  every  respect,  carry  out  our  church  polity,  not  only  as 
to  doctrine,  but  also  as  to  discipline  and  ritual.  (3)  .  .  . 
The  congregation,  on  their  part,  bind  themselves  to  receive 
the  truth,  howsoever  it  may  be  proclaimed,  and  to  submit 
themselves  to  their  pastor  in  all  things  that  in  accordance 
with  God's  Word  and  true  church  polity  he  may  demand. 
.  .  .  The  use  and  benefit  of  the  parsonage  of  ninety 
acres,  the  buildings  and  fences  of  which  to  be  kept  in  repair 
by  the  pastor.  .  .  .  Should  you,  reverend  pastor,  or 
the  church,  at  any  time  desire  to  rescind  this  call,  then  you, 
as  well  as  the  church,  ought  to  be  notified  betimes,  which 
is  held  to  be  one  year  in  advance."  ''  P.  S.  At  a  subsequen  i 
meeting  of  the  church-wardens  it  was,  at  the  request  ol 
Rev.  Otteson,  determined  that  the  last  section  of  the  writ- 
ten call,  to  wit,  '  Should  you,  reverend  pastor,'  etc.,  be  ex- 
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punged."  Rev.  Otteson  accepted  said  call  in  1860,  and 
continued  to  serve  said  Liberty  Prairie  congregation,  as 
well  as  the  Koshkonong  congregation,  until  terminated  as 
hereinafter  mentioned. 

The  court  found  "that  by  the  discipline  and  rules  of  the 
Norwegian  Evangelical  Lutheran  church  the  call  of  the 
minister  is  one  for  life,  unless  he  be  regularly  deposed  for 
false  doctrine,  immoral  life,  or  neglect  of  duties,  and  cannot 
be  terminated  by  the  action  of  the  congregation  without 
the  consent  of  the  pastor.^  In  1861  the  said  synod  declared 
that,  ^  in  regard  to  the  internal  arrangement  and  govern- 
ment of  the  individual  congl'egations,  the  synod  is  only  an 
advisory  body.  No  resolution  by  the  synod  in  such  mat- 
ters can  therefore  have  binding  force  on  the  individual 
congregation  unless  it  voluntarily  accepts  it,  and  if  a  con- 
gregation finds  that  it  is  in  conflict  with  the  Word  of  God, 
or  that  it  is  not  beneficial  to  it  under  its  peculiar  circum- 
stances, then  it  has  the  right  not  to  follow  the  resolution. 
This  should  be  announced  to  the  church  council,  accompa- 
nied with  the  reasons  therefor.  If  such  announcement  is 
not  sent  in  within  six  months  after  the  meeting  of  the 
synod,  the  resolution  is  regarded  as  accepted  by  the  con- 
gregation." The  court  found,  in  effect,  that  September  8, 
1862,  the  said  society  or  congregation  of  Liberty  Prairie 
was  duly  organized  under  the  statutes  providing  for  the  or- 
ganization of  religious  societies,  and  a  certificate  of  such 
organization  was  duly  recorded;  and  ever  since  that  time, 
up  to  May  17,  1885,  the  said  society  consisting  of  both  par- 
ties here  represented  and  their  respective  associates,  acted  as 
one  religious  corporation.  At  a  meeting  of  said  synod,  in 
1865,  it  was  declared  that  "  now  it  is  certainly  so,  that  the 
congregation,  if  they  desire,  can  give  this  right  to  the  synod, 
and  authorize  it  on  its  behalf  to  establish  ceremonies.  But 
the  question  is  here,  if  it  is  beneficial  that  the  congregation 
surrender  their  right  and  give  to  the  synod  a  legislative 


Digitized  by  VjOOQIC 


266  SUPREME  COURT  OF  WISCONSIN, 

Fa<hieB8  and  othan  ta.  Bramibevg  and  olhowi. 

power  in  such  respects.  All  were  agreed  that  the  synod 
ought  not  to  have  any  kind  of  legislative  authority^  but  that 
it  should  only  be  an  advisory  body.  This  authority  to  de- 
termine the  ceremonies,  which,  according  to  the  old  consti- 
tution, was  placed  in  the  hands  of  the  synod,  it  had  ne>^r 
made  use  of.  This  has  already  been  acknowledged  for  a 
long  tinui,  that  the  constitution  of  the  synod  was  anti- 
quated, and  that  already,  six  years  ago  in  a  meeting  of  the 
synod  on  Coon  Prairie,  it  was  declared  that  the  synod 
should  not  be  a  legislative  one,  but  only  an  advisory  body." 
At  a  meeting  of  said  synod  in  1867  it  was  declared  that 
^^  if  the  grace  of  God  is  not  in  the  means  of  grace,  we  must 
obtain  it  somewhere  else  bj*  means  of  our  own  labor,  and  it 
is  impossible  in  that  way  to  obtain  any  firm  assurance  and 
divine  certainty.  We  must  form  the  same  opinion  as  re- 
gards the  reform  doctrine  concerning  election,  according  to 
which  God  has  from  eternity,  without  regard  to  the  faith 
or  the  want  of  faith  in  men,  predestinated  some  unto  eter- 
nal life  and  others  unto  eternal  death, —  a  doctrine  which 
is  well  calculated  to  lead  men  either  into  security  or  into 


In  1S76  the  said  synod*  adopted  a  new  constitution,  of 
which  the  following  extracts  may  have  some  bearing  upon 
the  questions  considered : 

"Chapter  1.  Name,  Confessiony  and  Liturgy.  Sec,  1, 
The  ecclesiastical  organization  heretofore  called  the  ^Nor- 
wegian Evangelical  Lutheran  Church  of  America '  hereby 
adopts  the  name  and  title  of  the  *  Synod  of  the  Norwegian 
Evangelical  Lutheran  Church  of  America.'  Sec.  2.  The  only 
source  and  rule  of  the  faith  and  teaching  of  the  synod  is 
God's  Holy  Word,  revealed  in  the  canonical  books  of  the  Old 
and  New  Testaments.  Sec.  3.  The  synod  adopts  as  its  con- 
fession of  faith  the  symbolical  books  or  confessional  writ- 
ings of  the  Norwegian  Lutheran  Church,  for  the  reason 
that  these  writings  give  a  pure  and  unadulterated  exposi- 
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tion  of  the  doctrine  contained  of  the  Word  of  God.  These 
confessional  writings  are  the  following:  The  three  ancient 
creeds,  to  wit,  the  Apostolic,  the  Nicene,  and  the  Athana- 
sian  creeds;  the  unadulterated  Augsburg  Confession;  Lu- 
ther's Smaller  Catechism.  Note. —  The  only  reason  that  the 
remaining  symbols  of  the  Lutheran  Church  are  not  enumer- 
died  among  the  symbolical  books  of  our  synod  is,  that 
hitherto  they  are  not  generally  known  in  our  congregations. 
Sec.  4.  In  order  that  uniformity  of  liturgical  rights  may  be 
preserved,  the  synod  advises  the  congregations  to  retain 
the  Norwegian  ritual  of  the  year  1685,  and  the  altar  book 
of  the  year  1688. 

'*  Chapter  2.  Composition  and  Subdivisions  of  the  Synod^ 
and  Admission  to  its  Membership,  Sec.  1.  The  synod  is 
composed  of  the  congregations  that  have  united  by  adopt- 
ing this  constitution.  Sec.  2.  Standing  members  of  the 
synod,  who,  as  to  their  official  position,  are  always  under 
the  supervision  of  the  synod,  are  {a)  pastors  who  serve  con- 
gregations connected  with  the  synod,  and  who  are  them- 
selves members  of  the  synod ;  (5)  members  of  the  church 
council.  Sec.  3.  As  standing  members  of  the  synod  may 
further  be  admitted  {a)  teachers  of  the  educational  insti- 
tutions of  the  synod;  ib)  ministers  of  the  Lutheran  con- 
gregations which  are  not  connected  with  the  synod;  {c) 
permanently  located  teachers  of  parochial  schools  of  Lu- 
theran congregations  connected  with  the  synod  or  otherwise. 
.  .  .  Sec.  5.  When  a  congregation  desires  admission  into 
the  synod,  such  congregation  shall  send  an  application  for 
admission  to  the  president  of  the  district  to  which,  by  reason 
of  its  location,  it  should  naturally  belong.  Together  with 
such  application  shall  be  submitted  a  copy  of  the  constitu- 
tion and  by-laws  of  such  congregation,  as  evidence  that 
the  faith,  confession,  and  polity  of  the  congregation  are 
truly  Evangelical  Lutheran;  also  a  duly  attested  declara- 
tion that  the  constitution  of  the  synod  has  been  adopted 
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at  a  public  meeting  of  the  congregation.  These  documents 
sbuU  be  laid  before  the  district  synod,  which  then  acts  upon 
the  application.  Sec.  6.  Any  person  desiring  admission  as 
a  standing  member  of  the  synod  shall  send  an  application 
for  admission  to  the  president  of  the  district  in  which  he 
resides,  together  with  a  declaration  that  he  gives  his  un- 
qualified assent  to  the  doctrine  and  confession  of  the  syno^, 
and  accepts  the  constitution.  If  the  applicant  be  a  minis- 
ter, he  shall,  before  admission,  also  prove  that  he  has  been 
properly  examined  and  regularly  called  and  ordained  a 
minister  of  the  gospel.  Such  application,  and  the  docu- 
ments thereto  pertaining,  shall  be  laid  before  the  district 
synod,  which  then  acts  upon  the  application." 

"  Chapter  4.  The  Object  and  General  Interest  oftheSynod. 
The  synod  shall  watch  over  the  unity  and  purity  of  doctrine 
and  promotion  of  godliness,  and  hence  (a)  at  synod  meetings, 
as  well  as  at  district  meetings,  take  up  for  consideration 
chiefly  such  doctrinal  questions  the  discussion  of  which  shall 
be  especially  needful;  take  cognizance  of  and  warn  against 
sects,  errors,  and  sins,  as  also  anti-Christian  tendencies  of 
the  times;  (J)  watch  over  the  official  conduct  of  standing 
members,  and  also  the  religious  condition  of  the  congrega- 
tions; (c)  seek  to  settle  religious  controversies,  and  to  give 
advice  and  opinions  on  church  questions;  (d)  establish  and 
control  educational  institutions  for  the  training  of  pastors 
and  teachers,  and  promote  home  and  foreign  missions; 
{e)  further  the  use  and  spreading  of  the  Holy  Scriptures,  of 
other  orthodox  school-books,  hymn-books,  and  devotional 
literature ;  {f)  collect  and  manage  funds  for  the  support  of 
the  educational  institutions  of  the  synod,  and  for  the  de- 
frayment of  the  current  expenses  of  the  synod. 

"  Chapter  5.  Business  Sphere  of  the  Different  Meetings. 
Sec.  1.  The  district  synods  shall  labor  for  the  attainment  of 
the  common  objects,  and  shall  .  .  .  (5)  admit  into  the  synod 
congregations  and  standing  members  within  the  bounds  of 
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the  district;  (c)  when  circumstances  require  it,  temporarily 
supend  a  congregation  or  a  standing  member  from  their 
privileges  in  the  synod,  and  if,  despite  repeated  warning, 
they  wilfully  persist  in  false  doctrine  or  ungodly  life,  finally 
sever  their  connection  with  the  synod,  provided  the  case  be 
not  appealed  to  the  synod  meeting.  .  .  .  Sec.  4.  Doc- 
trinal questions  and  matters  of  conscience  cannot  be  decided 
by  majorities  of  votes,  but  only  by  the  Word  of  God  and 
the  symbolical  books  of  our  church.  Sec.  5.  If  not  other- 
wise provided  in  this  constitution,  and  if  not  otherwise  deter- 
mined in  particular  cases  by  the  meeting  concerned,  all 
other  matters  are  decided  in  the  above-mentioned  meetings 
by  a  plurality  of  votes,  and  in  case  the  votes  are  equally 
divided  the  vote  of  the  chairman  decides  the  matter.  Sec.  6. 
In  respect  to  the  individual  congregations  the  above-named 
meetings  are  merely  advisory  bodies.  Hence,  if  a  congrega- 
tion be  of  the  opinion  that  a  resolution  conflicts  with  the 
Word  of  God,  or  finds  that  it  is  not  conducive  to  the  good 
of  the  congregation  under  its  particular  circumstances,  the 
congregation  should  report  the  fact  to  the  president  of  the 
meeting  concerned,  stating  the  reasons  therefor.  If  no 
such  report  is  sent  in  within  six  months  after  the  publica- 
tion of  such  resolution,  the  resolution  shall  be  considered 
adopted  by  the  congregation." 

"Chapter  9.  Arnendrnents  of  the  Constitution.  With  the 
exception  of  chapter  1,  sections  2  and  3,  and  chapter  2, 
section  6,  the  contents  of  which  shall  not  be  altered,  this 
constitution  may  be  amended,"  etc. 

In  1882  and  1883  a  schism  arose  in  the  Liberty  Prairie 
congregation  respecting  the  doctrine  of  election.  After  a 
considerable  controversy.  Rev.  Otteson,  as  pastor,  February 
10,  1883,  and  at  the  request  of  fifty-one  members  of  the 
congregation,  gave  notice  of  a  meeting  to  be  held  in  Febru- 
rary,  1883,  "for  the  consideration  of  the  doctrine  of  the 
election  of  grace,  or  so  much  as  the  meeting  may  determine, 
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and  to  see  if  we  then,  by  the  grace  of  God,  can  agree  to 
retain  the  doctrines  taught  us  in  childhood,  and  as  explained 
to  us  by  our  old  fathers."  At  the  meeting  of  the  Liberty 
Prairie  congregation,  so  called,  the  said  church,  on  or  about 
February  26,  1883,  by  a  large  majority  of  those  present, 
adopted,  as  its  "  Articles  of  Faith,"  the  following,  to  wit: 
"(1)  The  revealed  gospel  teaches  us  that  God  will  not 
surely  promise  nor  give  to  any  sinner  eternal  life  unless  he 
participates  in  the  merits  and  righteousness  of  Jesus  Christ 
through  faith  in  him.  (2)  The  election  to  eternal  life  is 
that  decree  of  God  in  his  eternal  plan  of  salvation  by  which 
he  has  determined  what  sinners  alone  he  would  glorify  and 
save,  and  thus  separated  these  elect  from  the  others,  who 
remain  in  perdition.  (3)  In  this,  his  fixed  election  of  cer- 
tain sinners,  in  preference  to  others,  to  eternal  glory  and 
bliss,  has  God  been  governed  by  his  purpose  of  grace, — 
whosoever  believes  shall  be  saved ;  that  is,  God  elected  and 
destined  certain  sinners,  in  preference  to  others,  to  eternal 
glory  and  salvation,  according  as  he  foresaw  what  sinners, 
in  time,  would  accept  of  the  proffered  grace,  believe  in 
Christ,  and  persevere  to  the  end  in  such  belief.  (See  Pon- 
toppidan.  Sand.  til.  Gudf.,  Quest.  648.)  The  congregation 
rejects  as  false  doctrine,  when  there  is  taught  (1)  that  par- 
ticipation*in  the  merits  of  Christ  through  faith  in  him  is 
not  determining  for  the  will  of  God  concerning  the  sure 
salvation  of  certain  sinners  in  preference  to  others,  but  that 
this  participation  in  the  benefits  of  Christ  shall  belong  only 
to  the  way,  manner,  order,  and  means  by  which  God  in 
time  will  execute  his  eternal  decree  to  save  those  sinners 
whom  he  unconditionally  elected  to  glory;  (2)  that  the  elec- 
tion to  eternal  glory  and  salvation  in  heaven  shall  not  be 
dependent  on  nor  conditioned  by  any  means  of  the  fore- 
knowledge of  God  about  what,  in  time,  sinners  should  be- 
lieve in  Christ  and  by  such  belief  partake  of  his  merit;  (3) 
that  the  election  to  eternal  life  has  been  made  with  regard 
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to  certain  indiridaal  sinners,  considered  only  as  they,  with 
the  rest  of  the  children  of  Adam,  are  still  in  the  general 
corruption  and  perdition,  and  that  God,  in  regard  to  these 
individual  sinner-s,  in  preference  to  all  others,  shall  have 
made  this  decree:  Such  and  such  shall  and  must  be  saved, 
I  will  myself  provide  for;  that  this,  my  decree,  shall  not 
be  annihilated;  (4)  that  God,  in  the  election,  shall  have 
predestined  certain  individual  sinners  out  of  the  whole  and 
alike  damned  multitude,  both  to  the  end  (the  glory)  and 
to  the  way  (all  the  necessary  means  and  blessings  necessary 
to  salvation),  without  the  foreseen  faith,  casting  the  bal- 
ance in  this  election  to  glory." 

April  29,  1884,  a  resolution  was  unanimousl}^  adopted  by 
the  Liberty  Prairie  congregation  to  the  effect  that  a  call 
should  be  extended  to  Rev.  O.  M.  Saevig,  and  that  Rev. 
Otteson  continue  to  serve  the  congregation  for  another 
year,  and  then  voluntarily  resign.  Said  resolution  was  ac- 
ceded to  by  said  Rev.  Otteson  at  the  time.  The  court 
found  that  such  adoption  of  that  resolution  was  "  not  in- 
tended as  final,  but  as  steps  in  the  direction  of  harmonizing 
diflFerences,  which  failed."  At  a  regularly  called  meeting 
of  the  Liberty  Prairie  congregation,  December  15,  1884, 
143  voters  were  present,  of  whom  66  voted  for  the  candi- 
date of  the  plaintiflfs'  party,  and  77  for  the  candidate  of  the 
defendants'  party,  but,  as  no  one  received  a  majority  of  two 
thirds,  it  was  not  regarded  as  a  determination  of  the  ques- 
tion. 

It  also  appears  that  at  a  regularly  called  meeting  of 
the  Liberty  Prairie  congregation,  March  4,  1885,  two  of 
the  defendants,  Braunborg  and  Hendrickson^  were  elected 
trustees  without  opposition.  Up  to  that  time  there  had  al- 
ways been  five  trustees  of  said  Liberty  Prairie  congrega- 
tion, and  there  continued  to  be  five  thereafter,  including 
the  two  thus  elected.  At  said  meeting  the  Rev.  Otteson, 
having  refused  to  sign  the  articles  of  faith  so  adopted  by 
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the  congregation  as  aforesaid,  and  having  expressed  an  un- 
willingness to  resign  at  the  end  of  the  year,  a  vote  was 
taken  as  to  whether  he  should  be  retained  by  the  congre- 
gation or  discharged,  and  the  result  was  that  56  voted  to 
have  him  remain  and  87  voted  for  his  discharge.  There- 
upon it  was  moved  and  carried  that  said  Rev.  Otteson  be 
declared  discharged  as  such  pastor,  and  also  that  nobody 
should  officiate  as  pastor  without  the  permission  of  the 
board  of  trustees,  to  which  the  minority  protested  to  the 
eflfeot  that  the  promise  of  Rev.  Otteson  to  resign  had  been 
upon  conditions  of  compromise  not  fulfilled,  and  that  they 
would  hold  to  their  old  minister  and  seek  to  maintain  the 
congregation  in  its  usual  form.  March  19,  1885,  it  was 
unanimously  resolved  by  sard  defendant  trustees  "that  we 
permit  our  late  pastor,  Otteson,  to  use  the  church  until  the 
29th  of  April,  1885,"  and  that  a  meeting  of  the  congrega- 
tion be  called  for  May  1, 1885.  The  church  officers  notified 
Rev.  Otteson  that  he  could  have  the  loan  of  the  church  for 
confirmation,  May  17,  1885,  and  for  communion,  May  20, 
1885,  but  the  said  trustees  refused  to  allow  said  Rev.  Otte- 
son to  preach  in  or  act  as  the  pastor  of  said  congregation 
after  May  17,  1885,  but  thereafter  called  and  employed 
Rev.  G.  G.  Krostue  as  such  minister  and  pastor.  Said 
Krostue  was  a  regularly  ordained  minister  of  the  Nor- 
wegian Lutheran  Church.  The  defendants,  Ilenrtj  Braun- 
horgy  Christian  Ilendrickson^  Torge  O,  Thoinpwn^  EUing 
Johnson  J  VLwd  Ole  lI.Fimritev^QVQ  severally  elected  trustees 
by  a  majority  of  said  congregation  at  the  regular  times  and 
place  for  cleciing  the  trustees  thereof,  and  claim  to  be  the 
regular  succus^ois  of  the  trustees  named  in  said  deed,  and 
that  the  defciulant  Charles  Schoyen  is  the  acting  church- 
warden, anil  Liiat  said  defendants  —  trustees,  and  warden  — 
have  had  tlio  exclusive  control  and  management  of  said 
church  edilice  over  since  May  17, 1885,  as  in  eflfect  found  by 
the  court.     Since  that  time  the  said  majority  have  contin- 
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ued  to  occupy  said  church  edifice  as  a  place  of  worship, 
with  said  Rev.  Krostue  as  their  minister. 

After  May  17,  1885,  a  portion  of  said  minority  of  Said 
congregation  who  so  favored  the  retention  of  said  Rev. 
Otteson  separated  from  said  congregation,  and  worshiped 
in  private  houses,  halls,  and  school-houses,  with  said  Rev. 
Otteson  as  their  pastor.  At  the  time  of  the  annual  meet- 
ing of  said  congregation,  to  wit,  March  3, 1886,  and  in  pur- 
suance of  notice,  such  portion  of  said  minority  met,  and 
unanimously  resolved  to  recognize  said  majority  which  so 
continued  to  occupy  said  church  edifice  as  having  withdrawn 
from  the  rightful  Liberty  Prairie  congregation,  who  were 
therefore  declared  suspended.  Thereupon,  and  on  the  same 
day,  the  said  portion  of  said  minority  resolved  to  proceed* 
to  elect  five  trustees,  and  thereupon  voted  for  the  same, 
each  receiving  twenty-seven  votes,  and  that  among  the  per- 
sons so  elected  such  trustees  were  four  of  the  above  plaint- 
iffs, to  wit,  FadneBs^  Smithhack^  Brichtson^  and  Jargo^  and 
the  plaintiff  Birge  was  at  the  same  time  elected  as  church- 
warden by  said  portion  of  said  minority.  Said  portion  of 
said  minority  then  directed  such  trustees  to  ask  for  the 
books  of  the  congregation,  and,  if  denied,  to  take  copies. 
The  other  trustee  so  elected  was  Lars  Huseboe.  March  2, 
1887,  the  said  Jargo  and  Huseboe  were  re-elected  such 
trustees  for  the  term  of  three  years. 

Said  majority  of  said  congregation  at  their  annual  meet- 
ing, March  2,  1887,  elected  the  defendants  Johnson  and 
Fimrite  in  place  of  Roe  and  Carstad,  and  re-elected  Sohoyen 
church-warden.  At  the  same  meeting  said  majority  adopted 
the  following  constitution: 

"  Constitution  adopted  March  ^,  1887,  This  congregation 
acknowledges  the  sacred  Word  of  God,  revealed  in  the 
canonical  books  of  the  Old  and  New  Testament,  as  the 
only  source  and  precept  of  faith,  doctrine,  and  conduct. 
Sec.  3.  The  congregation  confesses  belief  in  the  symbolical 
Vou73— 18 
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books  or  the  confessional  writings  of  the  Norwegian  Lu- 
theran Church,  because  they  give  a  pure  and  unadulterated 
exposition  of  the  doctrine  contained  in  the  Word  of  God. 
These  confessional  writings  are :  (1)  The  Apostles'  creed ; 
(2)  the  Nicene  creed ;  (3)  the  Athanasian  creed ;  (4)  Luther's 
Smaller  Catechism;  (5)  the  Unadulterated  Confession  of 
Augsburg,  or  that  confession  or  creed  which  was  delivered 
to  Charles  V.  at  the  diet  of  Augsburg  in  the  year  1530. 
The  divine  services  in  the  congregation  shall  be  performed 
in  conformity  with  the*  Norwegian  Church  ritual  of  1685 
and  the  ritual  of  1688;  these,  however,  so  modilSed  as  the 
corporation  may  find  that  the  circumstances  require.  All 
former  precepts  or  regulations,  of  what  name  whatsoever, 
adopted  by  this  corporation,  and  which  conflict  with  this 
constitution,  are  hereby  repealed." 

'This  constitution  had  been  in  force  since  the  day  and 
year  last  aforesaid.  At  the  time  of  adopting  said  last- 
named  constitution  the  said  majority  also  unanimously 
adopted  the  following  declaration:  "As  grounds  for  with- 
drawal, the  congregation  adduce  in  particular  the  unjust 
treatment  allotted  to  it  during  the  last  synod ical  meeting 
of  the  eastern  district,  when  the  synodical  meeting  refused 
to  admit  the  legally  elected  representative  ot  the  congre- 
gation, which  refusal  the  congregation  must  consider  as  a 
real,  if  not  formal,  expulsion.     Unanimously  adopted." 

June  4,  1887,  the  *'  Eastern  District  Synod,"  in  session  at 
Stoughton,  passed  a  resolution  to  the  effect  that  the  synod 
recognizes  the  West  Kosbkonong  and  Liberty  congrega- 
tions that  were  being  served  by  Rev.  Otteson  as  being  the 
rightful  congregations  in  connection  with  the  synod. 

March  12,  1887,  this  action  was  commenced  bj^  said 
trustees  and  officers  so  elected  by  said  portion  of  said  mi- 
nority of  the  congregation  and  others  of  like  interests, 
against  the  trustees  and  officers  so  elected  by  said  majority 
of  the  congregation,  to  have  the  plaintiffs  adjudged  to  be 
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the  rightful  and  lawful  congregation  and  entitled  to  the 
posse$sion  and  control  of  said  church  property,  and  hold 
the  same  for  the  use  and  occupation  of  the  plaintiffs  and 
the  exclusion  of  all  others;  and  that  the  defendants  be  ad- 
judged to  have  no  right,  title,  or  interest  in  said  church 
property,  nor  right  to  manage  or  control  the  same  or  inter- 
fere therewith,  and  that  they  be  perpetually  enjoined  from 
doing  so.  Upon  such  facts  the  court  concluded,  in  effect, 
that  the  defendants  had  violated  and  perverted  the  trust 
created  and  prescribed  in  said  deed,  and  were  not  the  own- 
ers or  entitled  to  the  use  of  the  church  property ;  that  the 
plaintiffs  were  the  lawful  and  rightful  congregation,  and 
entitled  to  the  exclusive  use,  possession,  and  control  of  the 
property  described  in  the  deed,  and  the  whole  thereof;  and 
that  the  plaintiffs  were  the  rightful  and  lawful  trustees  and 
oflBcers  of  said  congregation.  Thereupon  judgment  was 
entered  that  the  plaintiffs  are  the  lawful  and  rightful  con- 
gregation, and  entitled  to  the  exclusive  use,  possession,  and 
control  of  all  the  property  belonging  thereto ;  that  the  de- 
fendants, and  each  of  them,  their  associates,  servants,  and 
agents,  etc.,  be  perpetually  enjoined  from  in  any  manner 
taking  or  retaining  possession  of,  interfering  with,  assum- 
ing control  of,  or  exercising  any  authority  over,  any  prop- 
erty of  said  church,  and  from  holding  the  keys  of,  or 
locking  or  unlocking,  said  church  edifice,  and  that  they  de- 
liver up  said  keys  to  the  plaintiffs ;  that  the  plaintiff  trustees 
are  the  lawful  and  rightful  trustees,  and  the  regular  succes- 
sors of  the  trustees  named  in  said  deed,  and  as  such  have 
the  right  to  the  exclusive  possession,  control,  and  custody 
of  said  church  edifice  and  premises,  and  of  all  of  the  prop- 
erty of  the  congregation,  to  hold  the  same  for  the  use  of 
the  plaintiffs.  From  such  judgment  the  defendants  appeal. 
Pinney  (b  Sanborn^  attorneys,  and  J.  J£.  Oliriy  of  coun- 
sel, for  the  appellants,  contended,  inter  alia^  that  the  judg- 
ment is  erroneous  because  it  includes  valuable  property  not 
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covered  by  the  action.  The  trust  embraced  in  the  trust  deed 
is  void  under  our  statutes  because  it  undertook  to  create  a 
perpetuity  unauthorized  by  law,  not  being  within  two  lives 
in  being  at  its  execution.  Every  conveyance  of  lands  to 
religious  corporations  creates  a  perpetuity,  and  necessarily 
implies  a  trust  although  none  be  expressed.  Oram  v.  Prus- 
sia K  K  Z.  G.  Society,  36  N.  Y.  161.  All  uses  and  trusts 
in  real  property  are  abolished  except  those  saved  by  ch.  57, 
R  S.  1849.  And  the  exception  in  favor  of  charitable  cor- 
porations in  the  statutes  of  1878  does  not  apply  to  churches. 
liuih  V.  Oberbrumier,  40  Wis.  238;  De  Wolf  v.  Lawson,  61 
id.  469;  Methodht  Church  v.  Clark,  37  Mich.  730,  739; 
Little  V.  Willford,  31  Minn.  173.  By  a  voluntary  incorpo- 
ration under  the  statute,  made  by  the  unanimous  vote  of 
the  society,  any  pre-existing  religious  tt'ust  is  made  subject 
to  the  statute,  and  beyond  the  control  of  anybody  except  a 
majority  of  the  legal  members  of  the  society.  Bobertson 
V.  Bullions,  11  K  Y.  243;  Petty  v,  Tooker,  21  id.  267;  Gra?n 
V.  Prussia  E,  E,  L,  G,  Society,  36  id.  161.  Unless  there  is  a 
very  plain  and  palpable  abuse  of  a  religious  trust  a  court  of 
equity  will  not  interfere.  Miller  v.  Gable,  2  Denio,  492; 
Watkins  V,  Wilcox,  66  N.  Y.  654;  Burrd  v.  Associate  R. 
Church,  44  Barb.  282;  At€y  Gen,  ex  reh  Abbot  v,  Dublin, 
38  K  H.  460;  Trustees  v.  St.  Michael's  E  Church,  48  Pa. 
St.  20;  Watson  v,  Jones,  13  Wall.  679;  Happy  v.  Morton^ 
33  111.  398.  The  government  of  the  Evangelical  Lutheran 
Church  in  the  United  States  is,  in  its  essential  features, 
congregational  or  independent.  Each  congregation  is  com- 
pletely self-governing  in  character,  not  subject  to  the  con- 
trol of  any  synod,  and  not  required  to  be  in  connection 
with  any  synod.  Buck's  Theolog.  Diet.  Appendix  Y,  471 ; 
12  Am.  Law  Reg.  331,  332;  Lawson  v,  Kolbenson,  61  111. 
421;  EJtrenfeldC 8  Appeal,  101  Pa.  St.  186;  Fernsiler  v.  Sic 
bert,  114  id.  200;  Ilechnan  v,  Mees,  16  Ohio,  583;  MilUr  z\ 
Gable,  2  Denio,  492  j  Barrel  v.  Associate  R.   Church,  44 
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Barb.  282;  Wathim  v.  Wilcox^  66  K  Y.  654;  Bartholomew 
V.  Lutheran  Cong.  35  Ohio  St.  567;  Presbyterian  Gong.  v. 
Johnston^  1  Watts  &  S.  9;  Triuftees  v.  St.  MichaePs  E. 
Church,  48  Pa.  St.  20;  Rector  v.  Shivers,  16  K  J.  Eq.  453; 
McGinnis  v.  Watson,  41  Pa.  St.  9.  It  is  the  settled  doctrine 
of  the  English  courts  that  it  is  the  duty  of  the  court  to  in- 
quire and  decide  for  itself  both  as  to  the  nature  and  power 
of  church  judicatories,  and  as  to  which  of  the  contending 
parties  adheres  to  the  true'  standard  of  faith  in  the  church 
organization.  Watson  v.  Janes.  13  Wall.  679,  727;  Ati*y 
Gen.  V.  Pearson,  3  Meriv.  353;  Craigdallie  v.  Aikmaii,  2 
Bligh,  529;  Galbraithv.  Smith,  15  Sc.  Sess.  Gas.  1st  Ser.  808. 
The  following  cases  in  this  country  also  hold  to  the  rule 
that  the  decisions  of  the  synods  are  not  binding  upon 
the  courts  where  propert}'^  rights  are  involved,  but  only  in 
cases  of  membership,  church  discipline,  etc.  Smith  v.  Nel- 
son, IS  Vt.  566;  Watson  v.  Avery,  2  Bush,  332;  State  ex  rel. 
Watsoji  V.  Farris,  45  Mo.  183;  Watson  v.  Garvin,  54  id. 
354;  Landisv.  Campbell,  79  id.  433;  Hendrickson  v.  Decow, 
1  N.  J.  Eq.  578;  Livingston  v.  Rector,  45  N.  J.  Law,  230; 
Gartin  v.  Penick,  5  Bush,  110;  Harmon  v.  Dreher,  1 
Speer's  Eq.  90;  Shannon  v.  Frost,  3  B.  Mon.  253;  Stack  v. 
0*Hara,  4  Leg.  Gaz.  (Pa.),  2;  Gordon  v.  Williams,  3  id. 
113. 

For  the  respondents  there  was  a  brief  by  Ollis  <&  Helms, 
attorneys,  and  /.  C.  Sloan,  of  counsel,  and  the  cause  was 
argued  orally  by  /.  C  Sloan  and  John  Ollis.  They  cited 
Watson  V.  Jones,  13  Wall.  679;  Petty  v.  Tooker,  21  K  Y. 
272;  Gable  v.  MiUer,  10  Paige,  644;  Miller  v.  Gable,  2  Denio, 
492;  Angell  &  Ames  on  Corp.  sec.  38;  High  on  Injunctions, 
sec.  305;  Atf'y  Gen.  v.  Welsh,  4  Hare,  572;  Hale  v.  Everett, 
53  K  H.  9;  Roshi^s  Appeal,  69  Pa.  St.  462;  Eniskern  v. 
Lutheran  Churches,  1  Sandf.  Ch.  439;  Winebrenner  v. 
Colder,  43  Pa.  St.  244;  McBride  v.  Porter,  17  Iowa,  203. 
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Cassoday,  J.  1.  The  first  question  with  which  we  are 
naturally  confronted  is  whether  the  trust  imposed  by  the 
deed  of  May  20, 1852,  was  valid  under  the  statutes.  At  the 
time  that  deed  was  made  Liberty  Prairie  congregation  or 
church  society  had  not  yet  been  incorporated.  In  fact,  it 
was  not  incorporated  until  September  8,  1862.  The  deed 
of  the  land  was  to  five  trustees  named,  and  their  successors 
in  office  for  ever,  for  the  uses  and  purposes  therein  men- 
tioned. The  deed  required  such  trustees  to  erect  and  build 
upon  the  land  thereby  conveyed  "a  house  of  worship  for 
the  use  of  the  ntenibera  of  the  Norwegian  Evangelical 
Church  of  St.  Paul's  on  Liberty  Prairie,  according  to  the 
rules  of  said  church  and  according  to  the  rules  of  said 
church  which  "  might  thereafter  "  be  adopted  from  time  to 
time  by  their  authorized  synods  or  conferences;  and  in 
further  trust  and  confidence  that,  as  often  as  one  or  more 
of  "  such  trustees  should  "  die  or  cease  to  be  a  trustee  ac- 
cording to  the  rules  of  said  church,  then  and  in  such  case  " 
it  was  therein  made  the  duty  of  the  minister,  preacher, 
elders,  deacons,  or  other  church  officers  '*  to  call  a  meeting 
of  the  voters  of  said  church,  .  .  .  according  to  the  stat- 
ute in  such  case  made  and  provided^  and  the  voters  at  the 
meeting  so  called  "  were  therein  required  "  to  nominate  or 
appoint  one  or  more  persons  to  fill"  such  vacancies.  From 
the  language  quoted,  it  is  manifest  that  the  grantors  in  the 
deed  contemplated  that  the  church  or  society  would  soon 
be  organized  and  incorporated  under  the  statutes,  and  that 
trustees  should  from  time  to  time  be  elected  by  the  persons 
qualified  by  statute  to  vote  for  the  same;  otherwise  the 
statutes  would  not  have  been  thus  expressly  referred  to 
therein.  Under  the  repeated  decisions  of  this  court,  we 
must  hold  that  the  mere  fact  that  such  church  or  religious 
society  had  not  yet  been  incorporated  at  the  time  of  the 
delivery  of  that  deed  in  no  way  frustrated  the  trust  thereby 
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created,  if  such  trust  was  otherwise  valid.  In  re  Taylor 
Orphan  Asylum^  36  Wis.  534;  Dodge  v,  WilltamSy  46  Wis. 
100-102;  Gould  v.  Taylor  Orphan  Asylum,  46  Wis.  106; 
Webster  v.  Morris,  66  Wis.  397. 

It  is  true  that  the  statutes  in  force  at  the  time  the  deed 
was  executed  had  abolisl^ed  all  ^^  uses  and  trusts,"  except  as 
therein  authorized  and  modified.  Sec.  1,  ch.  57,  E.  S.  1849; 
sec.  1,  ch.  84,  E.  S.  1858;  sec.  2071,  E.  S.  1878.  The  same 
chapter  provided  that  "express  trusts  may  be  created  for 
any  or  either  of  the  following  purposes:  ...  (5)  For 
the  beneficial  interest  of  any  person  or  persons,  when  such 
trust  is  fully  expressed  and  clearl}'  defined  upon  the  face  of 
the  instrument  creating  it,  subject  to  the  limitations  as  to 
time  prescribed  in  this  title."  Sec.  11,  ch.  57,  E.  S.  1849; 
sec.  2081,  E.  S.  1878.  According  to  the  same  statutes,  it 
was  provided  that  the  word  "  person  "  might  extend  and 
be  applied  to  bodies  politic  and  corporate  as  well  as  to  in- 
dividuals. Subd.  12,  sec.  1,  ch.  4,  E.  S.  1849;  ch.  5,  E.  S. 
1858;  sec.  4971,  E.  S.  1878.  But  by  the  deed  the  trust  her« 
created  was  "  for  the  use  of  the  members  "  of  the  church. 
Such  designation  of  the  beneficiaries  as  a  class  was  suffi- 
ciently definite  and  certain  to  answer  the  requirement  of 
the  statute  quoted.  Webster  v.  Morris,  66  Wis.  381;  Heer- 
mans  v.  Schmaltz,  7  Fed.  Eep.  566.  Although  the  chapter 
on  religious  societies  is  not  included  in  the  same  title  as  the 
chapter  so  abolishing  other  trusts,  yet  no  one  can  reason- 
ably claim  that  the  latter  chapter  was  ever  intended  to 
prohibit  what  was  expressly  authorized  by  the  former.  At 
the  time  of  the  making  of  the  deed  the  statutes  expressly 
authorized  the  trustees  of  such  religious  societies  "  to  take 
charge  of  the  estate  and  property  belonging  thereto,  and 
to  transact  all  affairs  relative  to  the  temporalities  thereof," 
and  to  "take  into  their  possession  and  custody  all  the  tem- 
poralities of  such  church,  congregation,  or  society,  whether 
the  same  may  have  been  given,  granted,  or  devised,  di- 
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vecily  or  indirectly^  to  such  church,  congregation,  or  society, 
or  to  any  other  person  or  persons  for  their  use^^  Sees.  1,  6, 
ch.  47,  R.  S.  1849;  sees.  1,  7,  ch.  66,  R  S.  1858.  So  the  next 
section  of  the  same  chapter  provided  that  ^'sucb  trustees 
may  also,  in  their  corporate  name,  .  .  u  recover  and 
hold  ...  all  churches,  buildings,  burying-places,  and 
all  the  estate  and  appurtenances  belonging  to  such  church, 
congregation,  or  society,  in  whatsoever  manner  the  same 
may  have  been  acquired,  or  in  whose  hands  soever  the  same 
may  be  held,  as  fully  and  amply  as  if  the  right  and  title 
thereto  had  been  originally  vested  in  the  said  trustees."  So 
another  section  of  the  same  statute  provided  that  ^^11 
lands,  tenements,  and  hereditaments  that  have  been  or  may 
hereafter  be  lawfully  conveyed  by  devise,  gift,  grant,  pur- 
chase, or  otherwise,  to  any  persons  as  trustees^  in  trust  for 
the  use  of  any  religious  society  organized,  or  which  may 
hereafter  he  orya^nized^  within  this  state,  either  for  a  meet- 
ing-house, burying-ground,  or  for  the  residence  of  » 
preacher,  ^aW  descend^  with  the  improvements,  in  perpetual 
succession  to^  and  shall  be  held  by,  such  trustees,  in  trust 
for  such  society."  Sec.  21,  ch.  47,  K.  S.  1849;  sec.  23,  ch. 
66,  R.  S.  1858;  sec.  2000,  R.  S.  1878.  Such  trust  thus  au- 
thorized, and  such  descent  of  trust  property  in  such  per- 
petual succession,  cannot  be  regarded  as  a  suspension  of 
"  the  absolute  power  of  alienation  for  a  longer  period  "  than 
prescribed  by  the  statute  then  in  force.  Sees.  14, 15,  ch.  56, 
R.  S.  1849;  ch.  83,  R.  S.  1858;  sees.  2038,- 2039,  R.  S.  1878. 
This  is  so  because,  within  the  meaning  of  those  sections, 
such  trustees  were  "  persons  in  being  by  whom  an  absolute 
fee  in  possession  "  could  be  conveyed  through  the  agency 
of  the  circuit  court,  as  prescribed  in  the  statute  then  in 
force.  Sec.  18,  ch.  47,  R.  S.  1849;  sec.  19,  ch.  66f  R.S.  1858. 
Now,  the  trustees  of  such  religious  societies  may  lease^ 
mortgage,  sell,  and  otherwise  dispose  of  real  estate  in  the 
manner  provided  by  their  by-laws.     Sec.  1992,  R.  S.  1878. 
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It  is  true  that  such  deed  did  not  expressly  authorize  a  dis- 
position of  the  laud  conveyed,  nor  did  it  expressly  restrict 
such  alienation.  Presumabl}',  such  conveyance  was  made 
with  reference  to  such  powers  of  the  trustees  and  the  courts 
over  the  property  under  the  statutes.  We  must  hold  that 
the  trust  imposed  by  the  deed  was  valid  under  the  statutes 
then  in  force.  It  follows  that  that  deed  put  the  legal  title 
to  the  land  conveyed  in  the  trustees  named  therein,  and 
their  successors,  for  the  uses  and  purposes  therein  men- 
tioned. 

2.  So  there  would  seem  to  be  no  doubt  that  upon  the  in- 
corporation of  the  society,  September  8,  1862,  the  legal 
title  to  such  church  property  became  vested  in  the  cor- 
poration under  the  statutes  cited,  and  as  amended  by  ch. 
337,  Laws  of  1860,  and  ch.  103,  169,  Laws  of  1862;  and 
henco  such  pro[)erty  thereby  became  subjected  to  the  ex- 
clusive control  and  management  of  the  trustees  of  said 
society  legally  elected  under  the  statutes,  and  their  succes- 
sors in  office,  in  trust  however  for  such  uses  and  purposes 
of  said  church  or  society.  There  is  no  claim  that  trustees 
were  not  regularly  elected  annually  by  the  united  society 
under  the  statutes  from  September  8,  1862,  to  and  includ- 
ing the  election  of  the  defendants  Braunhorg  and  Hendrick- 
souj  March  4,  1885.  There  appears  to  have  been  no  opposi- 
tion to  such  election  of  these  two  trustees.  It  is  claimed  on 
the  part  of  the  plaintiffs,  and  the  court  has  partially,  in 
effect,  found,  that  the  defendants,  having  a  majority  of  the 
trustees  on  their  side.  May  17,  1885,  caused  the  said  church 
edifice  to  be  closed  against  the  said  Rev.  Otteson,  as  pastor 
of  said  congregation,  and  that  such  exclusion,  and  the 
adoption  of  the  articles  of  faith,  February  26,  1883,  and 
the  withdrawal  of  the  majority  of  said  society  from  the 
synod,  March  2,  1887,  operated  as  a  forfeiture  of  all  right 
of  the  defendants  to  act  as  trustees  or  officers  of  said  so- 
ciety; and  that  said  majority  thereby  forfeited  all  right 
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and  title  to  and  use  of  all  the.  property  of  the  ^oclety. 
There  is  no  pretense,  however,  that  the  large  majority  of 
the  society  represented  by  the  defendants  did  not  meet  at 
the  regular  times  and  places  appointed  for  the  annual  meet- 
ing of  said  society  in  March,  1886  and  1887,  respectively, 
and  elect  trustees  in  place  of  those  whose  terras  of  oflBce 
then  expired.  There  is,  moreover,  no  claim  that  any  of  the 
trustees  thus  regularly  elected  are  among  the  plaintiflb 
named  in  this  action.  By  reason  of  these  things,  it  is,  in 
effect,  claimed  that  the  minority  who  had  adhered  to  said 
Rev.  Otteson,  and  with  him  separated  from  such  majority 
in  the  spring  of  1885,  at  the  time  for  holding  the  annual 
meeting  of  the  society,  March  3,  1886,  rightfully  assembled 
together  and  elected  five  trustees  in  place  of  those  so 
elected  by  the  majority,  and  that  the  five  so  elected  by  the 
minority,  and  their  successors  in  office,  are  among  the 
plaintiffs;  and  that  at  the  time  for  holding  the  annual 
meeting  of  the  society,  March  2,  1887,  such  minority  as- 
sembled and  elected  two  trustees  in  place  of  two  elected  by 
them  the  year  before. 

3.  The  question  therefore  recurs  whether,  by  reason  of 
such  supposed  forfeiture,  the  plaintiffs, —  trustees  and  offi- 
cers thus  elected  by  such  minority, —  in  behalf  of  themselves 
and  those  acting  with  them,  can,  by  this  bill  in  equity,  oust 
the  defendants, —  trustees  and  officers  thus  elected  by  such 
majority, — and  install  themselves  in  their  places,  as  ineflfect 
adjudged  by  the  trial  court.  As  indicated,  the  deed  con- 
templated the  early  incorporation  of  the  society  under  the 
general  statutes  thien  in  force,  and  entitled  "Of  Religious 
Societies,"  above  cited.  It  was  not  so  mcorporated  until 
September  8,  1862.  Whatever  doubt  may  have  prevailed 
prior  to  the  enactment  of  ch.  337,  Laws  of  1860,  there  can 
be  no  doubt  since  that  the  male  persons  of  lawful  age, 
forming  such  society^  were  the  persons  who  "  became  in- 
corporated," and  thereby  acquired  the  right  to  "  possess, 
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have,  hold,  and  enjoy  all  the  rights,  privileges,  and  fran- 
chises incident  to  such  corporations."  Id.  sec.  1.  The 
language  therein  prescribed  for  the  certificate  is:  "We, 
.  .  .  whose  names  are  hereunto  subscribed,  have  agreed, 
and  by  these  presents  do  agree,  to  become  incorporated 
into  a  religious  society,"  etc.  Ibid,  Upon  the  recording  of 
such  certificate,  the  same  chapter  declared  that  '*  the  per- 
sons named  therein  shall  be  deemed  and  regarded  in  law 
as  corporators^  and  they  and  their  associates  are  hereby  de- 
clared to  be  a  hody  corporate  and  politic^  with  perpetual 
succession,  by  the  name  and  style  designated  in  such  cer- 
tificate, and  by  such  name  and  style  shall  be  competent  to 
contract  and  be  contracted  with,  ...  to  purchase, 
have,  hold,  and  enjoy  property,  both  real  and  personal,  and 
to  sell,  dispose  of,  and  convey  the  same."  Id.  sec.  4.  Since 
that  time  the  statutes  have  continued  to  recognize  the  male 
members  of  such  society  of  lawful  age  as  the  body  incor- 
porated. Ch.  411,  Laws  of  1876;  ch.  91,  R  S.  1878.  The 
statute  also  provides  that  such  corporation  *'  shall  possess 
the  powers  and  privileges  granted  "  by  the  "  General  Pro- 
visions Relating  to  Corporations "'  (ch.  85,  R.  S.),  "  so  far 
as  the  same  are  applicable  or  necessary  to  accomplish  its 
purposes."  Sec.  1991,  R.  S.  By  the  very  act  of  becoming 
incorporated,  the  several  members  of  the  society,  and  their 
then  officiating  minister,  one  and  all,  subjected  themselves 
to  the  several  provisions  of  the  statutes  applicable  thereto, 
and  thereafter  became  severally  bound  by  such  statutes 
and  the  subsequent  amendments  thereof.  Such  statutes 
fixed  the  qualifications  of  voters  and  the  manner  of  elect- 
ing trustees,  or  prescribed  the  method  of  fixing  the  same. 
Sees.  1-3,  ch.  66,  R.  S.  1858;  sees.  1990-1993,  R.  S.  Such 
trustees  are  designated  as  officers  in  the  statute,  where  it 
is  said  that  they  shall  "  hold  their  offices  until  others  are 
chosen."  Sec.  1993,  R.  S.  So,  as  observed,  the  powers 
and  authority  of  the  trustees  over  the  property  and  affairs 
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of  the  corporation  are  prescribed  by  statute.  Manifestly, 
the  relation  of  such  trustees  to  the  society  is  not  that  of 
private  trustees  to  the  cestui-que-irustSy  but  rather  that  of 
managing  officers  of  a  corporation  to  the  corporators  thereof. 
Such  religious  corporation  is  in  no  sense  an  ecclesiastical 
corporation,  although  it  may  be  connected  with  an  ecclesi- 
astical body.  On  the  contrary,  it  is  a  civil  corporation, 
governed  by  the  statutes  and  such  rules  of  the  common 
law  as  may  be  applicable.  Such  being  the  relation  of  the 
trustees  and  corporators,  the  more  precise  question  sug- 
gested is  whether  it  was  competent  for  a  small  minority  of 
such  corporators,  having  a  real  or  supposed  grievance,  to 
separate  themselves  from  the  others,  and  go  through  the 
form  of  disfranchising  all  other  corporators,  and  then  elect 
trustees  and  officers  in  place  of  those  who  had  been  regu- 
larly elected  by  the  majority  under  the  statutes,  and  then 
oust  such  majority  trustees  of  the  powers  and  authority 
given  them  by  statute,  and  install  themselves  in  their  places. 
In  other  words.  Is  it  the  province  of  a  court  of  equity, 
in  an  action  like  this,  to  perpetually  enjoin,  and  in  effect 
oust,  the  regularly  elected  trustees  and  officers  of  such  cor- 
poration from  exercising  the  powers  and  authority  given 
them  by  statute,  and  install  in  their  places  those  who  con- 
fessedly never  were  elected  such  trustees  or  officers  in  the 
manner  or  by  the  voters  prescribed  by  or  under  the  stat- 
ute? In  Kniskern  v.  Lutheran  Churches^  1  Sandf.  Ch.  439, 
564,  the  learned  assistant  vice-chancellor,  assuming  that  the 
relation  between  the  trustees  of  such  religious  corporation 
and  the  corporators  was  similar  to  that  of  private  trustees 
and  their  ce^tui-que-trustSj  removed  the  defendant  trustees 
elected  by  the  majority  from  office,  and  declared  such  offices 
vacant,  and  ordered  the  appointment  of  new  trustees,  and 
decreed  that  the  one  plaintiff  trustee  was  entitle  to  the  pos- 
session and  control  of  the  church  property.  But  that  de- 
cision has  since  been  repeatedly,  in  effect,  overruled  in  the 
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same  state,  wherein  the  statutes  were  similar  to  ours.  RoTh 
erUon  v.  Bullions,  11  K  Y.  243,  271 ;  Petty  v.  Tooker,  21 
N.  Y.  267,  affirming  8.  C.  29  Barb*  256;  Oram  v.  Prussia 
E,  E.  L.  G.  Society,  36  K  Y.  161 ;  North  Baptist  Church 
V,  Parker,  36  Barb.  171;  Burrd  v.  Associate  Reformed 
Cliurch,  44  Barb.  282. 

The  views  expressed  above  are  fully  supported  by  the 
reasoning  of  both  opinions  in  Robertson,  v.  Bullions,  supra. 
It  is  there,  among  other  things,  in  effect  held  that  a  relig- 
ious corporation,  under  the  statutes  of  that  state,  consisted 
of  the  members  of  the  society  who  were  themsfelves  the  cor- 
porators, and  not  merely  of  the  trustees;  that  such  trustees 
could  not  take  a  trust  for  the  sole  benefit  of  members  of  the 
church,  as  distinguished  from  other  members  of  the  con- 
gregation, nor  for  the  benefit  of  any  portion  of  the  cor- 
porators to  the  exclusion  of  others,  since  no  trust  was 
authorized  b\^  the  statute  except  for  the  use  and  benefit  of 
the  whole  society;  and  that  courts  of  equity,  by  virtue  of 
their  general  jurisdiction  over  trusts,  had  no  power  to  re- 
move such  trustees  or  officers  Avho  derive  their  offices 
directly  from  the  statutes;  nor  had  such  courts  power  to 
prescribe  qualifications  for  electors  of  such  trustees,  other 
than  those  prescribed  by  the  statute.  11  N.  Y.  265,  266, 
271,  272.  The  other  cases  above  cited  from  New  York  are 
of  ar  similar  import  From  these  authorities,  and  others  to 
be  cited,  as  well  as  reason,  it  follows,  as  a  logical  sequence, 
that  before  such  corporators  can  recover  the  possession 
and  control  of  church  property  by  virtue  of  behig  the  right- 
ful trustees  of  such  corporation,  against  those  who  have  re- 
mained in  continuous  possession  and  control,  claiming  to  be 
such  rightful  trustees,  they  must  have  been  peaceably  ad- 
mitted to  the  offices  of  such  trustees,  or  have  established 
their  title  thereto  by  some  direct  proceeding  or  action 
brought  for  that  purpose.  Ibid,;  Lawson  v,  Kolbenson,  61 
111.  406;  Miller  v.  English,  21  N.  J.  Law,  317;  People  ex 
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rel.  Stewart  v.  Young  MerHn  F.  M,  T,  A,  B,  Society^  41 
Mich.  67;  Trustees  v,  Bly,  73  K  Y.  323.  It  is  true  that  the 
chapter  of  our  statutes  expressly  giving  to  the  courts  "su- 
pervisory power  over  corporations,"  and  authority  "to 
annul  corporations,"  does  not  extend  to  "  religious  corpora- 
tions." Sec.  3251,  E.  S.  The  remedy  directly  given  by 
statute  against  persons  who  usurp,  intrude  into,  or  un- 
lawfully hold  or  exercise,  any  public  office,  civil  or  mil- 
itary, or  any  franchise,  within  this  state,  or  any  office  in  a 
corporation  created  by  the  authority  of  this  state,  or  when 
any  such  officer  has  done  or  suffered  some  act  which  oper- 
ates as  a  forfeiture  of  his  office,  is  by  quo  warranto.  Sec.  3466, 
R.  S.  The  trustees  of  such  incorporation  are  obviously 
,  officei's  thereof,  within  the  meaning  of  the  statutes.  We 
must  hold  that  in  so  far  as  the  judgment  undertakes  to  oust 
the  defendants  of  their  offices,  and  install  the  plaintiffs  or 
any  of  them  in  their  places,  or  to  restrain  the  defendants 
or  any  of  them  from  exercising  powers  given  to  them  as 
officers  of  the  corporation  by  the  statutes,  the  same  is  with- 
out authority  of  law,  and  hence  cannot  be  sustained. 

4.  So,  of  course,  we  must  hold  that,  in  so  far  as  the  judg- 
ment assumes  to  cover  the  parsonage  and  other  property 
not  covered  by  the  action  nor  involved  in  the  issues,  it  is 
without  authority.  While  these  considerations  necessarily 
work  a  reversal  of  the  judgment,  they  do  not  dispose  of  the 
action. 

5.  It  does  not  follow  from  anything  thus  far  said  in  this 
opinion  that  the  plaintiffs,  as  corporators,  have  no  rights 
which  the  defendants  are  bound  to  respect.  On  the  con- 
trary, as  already  intimated,  the  rights  of  the  several  corpo- 
rators are  given  by  sta.tute  and  hence  are  necessarily  the 
same.  We  may,  therefore,  properly  inquire  whether  there 
has  been  any  such  exclusion  of  the  plaintiffs  from  the 
church  edifice  or  the  meetings  of  the  society,  or  any  such 
perversion  of  the  use  of  that  edifice,  as  to  call  for  equitable 
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iDterference.  One  branch  of  the  argument  is,  in  effect,  that 
by  the  discipline  and  rules  of  the  Norwegian  Evangelical 
Lutheran  Church  the  call  of  the  minister  is  for  life,  and 
that  such  relation  is  indissoluble,  except  for  false  doctrine, 
immoral  life,  neglect  of  duty,  or  mutual  consent;  and  hence 
that  the  vote  of  the  majority  of  the  corporators  to  discharge 
Rev.  Otteson,  March  4, 1885,  and  the  exclusion  of  him  from 
the  church  as  pastor  after  May  17, 1885,  was  in  effect  the 
wrongful  exclusion  of  all  who  adhered  to  him  as  such  pas- 
tor, including  the  plaintiffs  and  the  balance  of  the  minority 
who  acted  with  them.  Certainly  the  deed  of  trust  makes  no 
express  reference  to  any  such  indissoluble  relationship.  If 
it  is  to  be  inferred  from  the  language  therein  employed, 
then  it  must  be  from  the  part  declaring  that  the  house  of 
worship  was  to  be  **  for  the  use  of  the  members "  of  the 
church  on  Liberty  Prairie,  and  "according  to  the  rules  of 
said  church,  and  according  to  the  rules  of  said  church" 
which  might  thereafter  *'be  adopted  from  time  to  time  by 
their  authorized  synods  or  conferences."  We  are  referred 
to  no  rule  of  that  church  fixing  such  indissoluble  relation- 
ship. That  church  did  not  become  a  member  of  the  synod 
until  February,  1853.  The  constitution  of  the  synod  at  that 
time  reserved  "  to  every  individual  congregation  .  .  . 
the  right  to  have  its  own  laws  for  its  home  management," 
provided  they  did  not  conflict  with  the  constitution  and 
resolutions  thereof.  The  call  of  the  church  to  the  Eev. 
Otteson,  September  15, 1858,  expressly  stipulated  that  either 
he  or  the  church  might  at  any  time  rescind  such  call  upon 
giving  one  year's  notice.  That  was  subsequently  expunged 
by  the  wardens.  But  nothing  seems  to  have  been  agreed 
upon  indicating  that  such  call  was  for  life,  nor  that  such  re- 
lationship was  indissoluble.  But,  however  that  may  be, 
yet  when  Rev.  Otteson  and  the  society  united  in  procuring 
the  incorporation  of  the  society  under  the  statutes  in  1862, 
their  relationship  thereby  became  fixed.    At  that  time  the 
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trustees  seem  to  have  had  the  po\>rer  to  employ  the  min 
istep,  but  his  salary  or  compensation  was  required  to  be 
ascertained  and  iSxed  by  a  majority  of  the  society  entitled 
to  vote  at  the  election  of  trustees.  Sec.  18.  ch.  66,  R,  S. 
1858.  This  placed  the  matter  of  employing  and  discharg- 
ing ministers  substantially  at  the  control  of  the  majority  of 
the  corporators,  as  the  employment  or  continuance  of  a 
minister  would  depend  substantially  on  the  amount  of  the 
salary.  11  K  T.  263,  264.  The  late  Revision  seems  to 
have  left  the  matter  to  be  regulated  by  the  corporators  and 
trustees,  under  the  constitution  and  by-laws  of  the  society. 
Sec.  1994,  R.  S. 

Such  dismissal  and  employment  of  a  minister  is,  more- 
over, a  matter  of  contract,  and  pertains  to  the  temporalities 
of  the  church,  and  does  not  necessarily  operate  as  a  change 
of  faith  or  doctrine.  We  must  hold  that  it  was  competent 
for  a  majority  of  the  voters  in  the  society  to  discharge 
Rev.  Otteson  and  employ  another  minister  in  his  place; 
an4  that  such  mere  discharge  of  the  one,  and  the  employ- 
ment of  the  other,  did  not  operate  in  law  as  a  perversion  of 
the  trust,  nor  as  an  exclusion  of  the  plaintiffs  or  any  mem- 
ber of  the  society.  Hardin  v.  Baptist  Cfnirch^  51  Mich. 
137;  EhrenfeldCa  Appeal,  101  Pa.  St.  186;  Smith  v.  Nehon, 
18  Vt.  611;  Sale  v.  First  Regular  Baptist  Church,  62  Iowa, 
26,  49  Am.  Rep.  136;  Landis  v.  Carnpbell,  79  Mo.  433,  49 
Am.  Rep.  239. 

6.  The  question  remains  whether  there  has  been  any 
such  perversion  of  the  trust  by  reason  of  a  departure  from 
doctrine  and  faith  and  a  withdrawal  from  the  sj^nod  as 
calls  for  equitable  interference.  As  indicated,  the  grant 
was  in  trust  *'  for  the  use  of  the  members  of  the  Norwegian 
Evangelical  Church  of  St.  Paul's  on  Liberty  Prairie,  accord- 
ing to  the  rules  of  said  chirch,  and  according  to  the  roles 
of  said  church"  Avhich  might  thereafter  "  be  adopted  from 
time  to  time  by  their  authorized  synods  or  conferences.-' 
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Manifestly  this  language  did  not  contemplate  that  such  use 
of  the  church  should  be  strictly  in  accordance  with  fixed 
and  unalterable  rules.  On  the  contrary,  it  contemplated  a 
living  society,  composed  of  thoughtful  members  who  were 
not  only  to  become  incorporated  under  the  statutes  but 
capable  of  formulating  such  other  rules  for  the  church  as 
might  be  adopted  from  time  to  time  by  their  authorized 
synods  or  conferences.  The  synod  or  conference  to  which 
the  society  subsequently  attached  itself  had  not  then  been 
established,  and  the  language  employed  was  evidently  in 
contemplation  of  its  subsequent  establishment  and  action 
by  virtue  of  authority  thereafter  to  be  given  by  such  church 
or  society.  The  grant  then  is,  in  substance,  for  the  use  of 
the  members  of  the  church  on  Liberty  Prairie,  according  to 
such  rules  as  they  had  or  might  thereafter  adopt  for  them- 
selves, or  authorize  such  synod  or  conference  to  adopt  for 
them.  In  other  words,  the  deed,  within  certain  limitations, 
contemplated  a  self-governing  society  and  corporation.  As 
already  observed,  the  constitution  of  the  synod  to  which  it 
became  attached  in  1853,  reserved  "to  every  individual 
congregation  .  .  .  the  right  to  have  its  own  laws  for 
its  home  management,"  provided  they  did  not  conflict  with 
the  constitution  and  resolutions  thereof.  This  synod  de- 
clared, in  1'861,  that  "  in  regard  to  the  internal  arrange- 
ment and  government  of  the  individual  congregations,  the 
synod  is  only  an  advisory  body.  No  resolution  by  the 
synod  in  such  matters  can,  therefore,  have  binding  force  on 
the  individual  congregation,  unless  it  voluntarily  accepts  it; 
and  if  a  congregation  finds  that  it  is  in  conflict  with  the 
Word  of  God,  or  that  it  is  not  beneficial  to  it  under  its  pe- 
culiar circumstances,  then  it  has  the  right  not  to  follow  the 
resolution."  In  the  articles  of  incorporation  there  is  noth- 
ing indicating  any  particular  faith,  doctrine,  or  rule  of 
action,  unless  it  be  the  simple  name  of  the  "  Norwegian 
Evangelical  Lutheran  Church  of  St.  Paul's  on  Liberty 
Vol*  73— 19 
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Prairie."  This  synod  declared,  in  1865,  that  "all  were 
agreed  that  the  synod  ought  not  to  have  any  kind  of  leffis- 
lative  authority,  but  that  it  should  only  be  an  advisory 
body.  This  authority  to  determine  the  ceremonies  which, 
according  to  the  old  constitution,  was  placed  in  the  hands 
of  the  synod,  it  had  never  made  use  of."  The  constitution 
of  the  synod  adopted  in  1876  declared  that  "the  only 
source  and  rule  of  the  faith  and  teaching  of  the  synod  is 
God's  Holy  Word,  revealed  in  the  canonical  books  of  the 
Old  and  New  Testaments.  .  .  .  The  synod  adopts  as 
its  confession  of  faith  the  symbolical  books  or  confessional 
writings  of  the  Norwegian  Lutheran  Church,  for  the  reason 
that  these  writings  give  a  pure  and  unadulterated  exposi- 
tion of  the  doctrine  contained  in  the  Word  of  God.  These 
confessional  writings  are  the  following:  The  three  ancient 
creeds,  to  wit,  the  Apostolic,  the  Nicene,  and  the  Atbanasian 
creed;  the  unadulterated  Augsburg  Confession;  Luther's 
Smaller  Catechism."  This  confessional  is  substantially  the 
same  as  in  the  constitution  of  the  synod  in  force  in  1853. 
Such  confession  is  therein  declared  to  be  unalterable.  The 
congregations  are  therein  advised  to  retain  the  Norwegian 
ritual  of  the  year  1685,  and  the  altar  book  of  the  year  1688. 
The  constitution  of  1876  provides  for  the  admission  of  indi- 
vidual congregations  into  the  synod  by  their  adoption  of 
the  constitution  of  the  synod,  and  submitting  for  its  ac- 
ceptance the  constitution  and  by-laws  of  such  congregation 
applying  for  such  admission ;  and  also  their  temporary  sus- 
pension, and  finally  severance  of  connection,  in  case  of  per- 
sistent false  doctrine  or  ungodly  life.  It  is  therein  said 
that  "  the  synod  is  composed  of  the  congregations  that 
have  united  by  adopting  this  constitution."  So  it  is  de- 
clared therein  that  "doctrinal  questions  and  matters  of 
conscience  cannot  be  decided  by  majorities  of  votes,  but 
only  by  the  Word  of  God  and  the  symbolical  books  of  our 
ohurch.     ...    If  not  otherwise  provided  in  this  consti- 
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tntion,  and  if  not  otherwiso  determined  in  particular  cases 
by  the  meeting  concerned,  all  other  matters  are  decided  in 
the  .  .  .  meetings  by  a  plurality  of  votes.  .  ,  .  In 
respect  to  the  indtvidical  congregations  the  a^ove-named  meet- 
ings are  merely  advisory  hodiesP  Thus  it  appears  that  the 
congregations  are  not  created  or  established  by  the  synod, 
but  that  the  synod  is  really  nothing  more  than  a  conference 
of  pastors,  teachers,  and  members  of  the  church  council,  as 
representatives  of  the  respective  congregations,  who  mee.t 
periodically  for  mutual  benefit,  counsel  and  advice.  Ob- 
viously, the  synod  was  not  a  union  of  the  several  local 
congregations  as  one  church,  with  one  head  and  one  gov- 
ernment, but  rather  a  confederation  of  local  self-governing 
churches,  acting,  so  far  as  the  local  organization  was  con- 
cerned, merely  as  an  advisory  body.  Such  being  the  rela- 
tion between  the  church  on  Liberty  Prairie  and  the  synod, 
no  good  reason  is  perceived,  on  principle  or  authority,  why 
the  mere  withdrawal  of  such  local  church  from  the  synod, 
March  2,  1887,  was  in  violation  of  any  of  the  rules  of  such 
church,  or  any  rules  of  the  synod  authorized  by  the  church. 
Millet'  V,  Gable^  2  Denio,  492;  Trustees  v.  St.  MichaeVs  Ev. 
Churchy  48  Pa.  St.  20;  Lawson  v.  Eolheiison^  81  111.  407; 
Petty  V.  TooJcer,  21  N.  Y.  267;  Smith  v.  NeUon,  18  Vt.  511. 
We  must  hold,  therefore,  that  there  was  no  such  violation 
by  such  mere  withdrawal.  Since  the  church  on  Liberty 
Prairie  was  not,  at  the  time  of  the  commencement  of  this 
action,  a  merely  subordinate  branch  of  a  general  church 
organization  having  a  general  supervision  or  ultimate  power 
of  control  over  it,  there  seems  to  be  no  necessity  for  consid- 
ering the  numerous  cases  of  that  class  cited  by  counsel. 

7.  But  while  the  church  on  Liberty  Prairie  must  be  re- 
garded as  a  self-governing  corporation,  owing  no  obedience 
or  obligation  to  any  higher  ecclesiastical  authority,  it  does 
not  necessarily  follow  that  the  trustees  and  oflScers  of  the 
corporation,  even  with  the  sanction  of  the  majority  of  the 
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corporators,  can  lawfully  devote  the  church  edifice  to  any 
purpose  they  ma}'  see  fit,  regardless  of  the  legal  rights  of 
other  corporatoi^.  Whether  they  can  or  not  must  depend 
upon  the  terms  of  the  grant  and  the  law  applicable.  The 
constitution  of  the  synod,  containing  substantially  the  ar- 
ticles of  faith  quoted  above,  was  adopted  by  the  church  on 
Liberty  Prairie  as  early  as  February,  1853.  The  language 
of  the  deed  induces  us  to  infer  that  such  local  congregation, 
.as  a  true  Lutheran  church,  had  previously  adopted  in  sub- 
stance the  same  articles  of  faith.  The  grant  was  made, 
presumably,  with  reference  to  such  articles  of  faith.  The 
statutes  provide  for  "organizing  a  corporation  in  connec- 
tion with  a  church  of  their  own  peculiar  tenets  to  be  asso- 
ciated therewith."  Sec.  1990,  R.  S.  The  certificate  may 
specify  that  the  signers  "  have  organized  themselves  into  a 
religious  society  of  the church  (sect,  or  denomina- 
tion)," located  at  the  place  named.  Sec.  1991,  R  S.  See, 
also,  ch.  284,  Laws  of  1880.  Although  the  certificate  of  in- 
corporation here  simply  gave  the  name  of  such  church,  yet 
we  are  constrained  to  hold  that  the  use  of  the  church  edifice 
must  be  restricted  to  the  purposes  specified  in  the  grant. 

This  brings  us  to  the  more  delicate  question,  whether  the 
adoption  by  the  majority  of  the  specific  articles  of  faith,  Feb- 
ruary 26, 1883,  given  in  full  above,  was  a  perversion  of  such 
use.  The  substance  of  the  aflirmative  portions  of  these 
specific  articles  are  to  the  efl'ect  that  the  election  to  eternal 
life  or  salvation  is  only  efficacious  through  the  faith  and 
works  of  the  recipient.  The  expert  testimony  tends  to 
prove,  and  it  does  prove,  that  such  portions  are  educed 
from  the  catechism  authorized  by  the  synod  for  general  use 
from  Erick  Pontoppidan,  or  "  Truth  Promoting  Godliness," 
and  are  within  the  scope  of  the  articles  of  faith  contained 
in  the  constitution  of  the  synod  above  quoted.  The  negative 
portions  of  such  specific  articles  of  faith  reject  as  false, 
when  taught,  certain  doctrines  in  efl'ect  contrary  to  such 
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affirmative  portions;  and  may  indicate  a  spirit  of  intoler- 
ance towards  those  who  seem  to  believe  that  such  election 
is  entirely  independent  of  the  volition  of  such  recipient. 
We  cannot  say,  however,  from  the  testimony,  that  such 
negative  portions  of  such  specific  articles  are  in  conflict 
with  the  articles  of  faith  contained  in  such  constitutions. 
They  may  be  inconsistent  with  certain  portions  of  such  ar- 
ticles of  faith,  but  it  is  equally  apparent  that  such  portions 
are  equally  inconsistent  with  other  portions  of  the  same 
articles.  It  is  not  the  province  of  courts  of  equity  to  deter- 
mine mere  questions  of  faith,  doctrine,  or  schism,  not  neces- 
sarily involved  in  the  enforcement  of  ascertained  trusts.  In 
fact,  the  doctrine  here  controverted  seems  to  be  too  refined 
and  subtle  to  be  clearly  comprehended  even  by  learned 
theologians,  much  less  by  laymen.  Courts  deal  with  tangi- 
ble rights,  not  with  spiritual  conceptions  unless  they  are 
incidentally  and  necessarily  involved  in  the  determination 
of  legal  rights.  Such*  trusts,  when  valid  and  so  ascertained, 
must  of  course  be  enforced;  but  to  call  for  equitable  inter- 
ference there  must  be  such  a  real  and  substantial  departure 
from  the  designated  faith  or  doctrine  as  will  be  in  contra- 
vention of  such  trust.  Miller  v.  Gahle^  2  Denio,  492 ;  Happy 
V.  Morton,  33  111.  398;  Zawaon  v.  Kolbemouy  61  111.  407;  Att'y 
Gen,  ex  rel.  Abbot  v.  Dublin,  38  N.  H.  459;  Watson  v.  Jones, 
13  Wall.  723,  724;  Eggleston  v.  DoolitUe,  33  Conn.  396; 
Keyser  v.  Stansifer,  6  Ohio,  363.  The  specific  articles  here 
so  adopted  by  the  majority  do  not  seem  to  constitute  such 
radical  departure  as  to  be  a  diversion  6l  the  trust.  Besides, 
the  minority  remained  united  with  the  majority  under  the 
ministration  of  the  Rev.  Otteson  for  more  than  two  years 
after  such  adoption  of  such  specific  articles  before  their 
separation.  Such  acquiescence,  of  itself,  is  an  additional 
reason  why  equity  should  not  interfere,  in  the  absence  of 
such  clearly  established  violation.  Hale  v.  Everett^  53  N.  H. 
11;  Att^y  Oen.  ex  rel.  Abbot  v.  DMin,  supra. 
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There  is  still  another  reason  why  this  suit  in  equity 
should  not  be  maintained  for  any  such  supposed  departure 
from  the  faith  or  doctrine  impliedly  referred  to  in  the  deed, 
and  that  is  the  fact  that  ten  days  before  the  commence- 
ment of  this  action  the  said  majority,  represented  by  the 
defendants,  unanimously  adopted  a  constitution  consisting, 
substantially,  of  the  said  articles  of  faith  embodied  in  the 
constitutions  of  the  sjnod,  and  containing  a  clause  expressly 
repealing  "all  former  precepts  or  regulations,"  by  whatso- 
ever name,  that  had  previously  been  *'  adopted "  by  said 
corporation  and  which  were  in  conflict  with  the  same.  This 
would  seem  to  be  sufficient  to  remove  all  objections  on  the 
part  of  the  minority  to  a  reunion  of  the  whole  society. 
Such  a  consummation  would  seem  to  be  in  harmony  with 
the  injunction  of  Paul,  "to  walk  worthy  of  the  calling 
wherewith  ye  are  called,  with  all  lowliness  and  meekness, 
with  long-suflfering,  forbearing  one  another  in  love;  giving 
diligence  to  keep  the  unity  of  the  Spirit  in  the  bond  of 
peace."  Eph.  iv.  1-3.  It  is  to  be  hoped  that  such  may  be 
the  result  ^ 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  dismiss 
the  complaint. 


Land,  Log  &  Lumber  Company  and  others,  Bespondents, 
vs.  Brown  and  others,  Appellants. 

October  if,  1888 — January  !^,  1889, 

Constittitional  law:  Towns:  Unincorporated  villages:  Taxation, 

1.  Ch.  292,  Laws  of  1888,— providing  that  **all  powers  relating  to  vil- 
lages and  conferred  upon  village  boards  bj  ch.  40,  R.  S.,  and  all 
acts  amendatory  thereof,  excepting  those  the  exercise  of  which 
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would  conflict  with  the  provisions  of  law  relative  to  towns  and 
town  boards,  are  conferred  upon  towns  and  town  boards  of  towns 
containing  one  or  more  unincorporated  villages  of  not  less  than 
1,000  inhabitants,  and  are  made  applicable  to  such  villages,  and 
may  be  exercised  therein  when  directed  by  a  resolution  of  the 
electors  of  the  town,"  etc., — is  not  void  for  uncertainty. 

2.  Said  act  does  not  incorporate  the  villages  as  separate  municipalities, 
and  is  not  in  violation  of  sec.  8,  art.  XI,  Const.  The  power  given 
to  the  legislature  to  incorporate  villages  does  not  deprive  it  of 
power  to  legislate  for  their  control  and  government  before  they 
are  incorporated. 

8.  The  fact  that  the  law  is  applicable  only  to  towns  containing  villages 
of  a  certain  population  does  not  render  it  a  violation  of  sec.  23,  art. 
rV,  Const,  providing  that  the  legislature  shall  establish  but  one 
system  of  town  and  county  government. 

4.  Nor  is  the  act  void  under  any  rule  of  public  policy  which  forbids 
the  taxation  of  property  for  any  purpose  not  benefiting  it.  It  is 
for  the  legislature,  not  for  the  courts,  to  fix  the  limits  of  the  tax- 
ing district. 

APPEAL  from  the  Circuit  Court  for  Oneida  County. 

The  case  is  sufficiently  stated  in  the  opinion. 

For  the  appellants  there  was  a  brief  by  Alban  db  Barnes^ 
and  oral  argument  by  John  Barnes, 

W.F.  Bailey^  for  the  respondents,  contended,  inter  alidy 
that  ch.  292,  Laws  of  1883,  is  in  violation  of  sec.  3,  art.  XI, 
Const.,  which  provides  that  "  it  shall  be  the  duty  of  the 
legislature,  and  they  are  empowered,  to  provide  for  the 
organization  of  cities  and  incorporated  villages,"  etc.  If  a 
community  is  in  need  of  corporate  functions,  it  is  the  duty  of  # 
the  legislature  to  incorporate  it.  It  cannot  grant  corporate 
powers  without  corporation.  The  act  is  also  in  violation 
of  the  constitutional  principle  which  prohibits  unequal  and  ' 
partial  legislation  upon  general  subjects.  Durkee  v.  Janes- 
ville,  28  Wfs.  465;  People  v.  Salem,  20  Mich.  473.  It  is 
also  in  violation  of  sec.  23,  art.  IV,  of  the  constitution, 
which  provides  that  'Hhe  legislature  shall  establish  but 
one  system  of  town  and  county  government,  which  shall 
be  as  nearly  uniform  as  practicable.''    State  ex  rel.  Feck  v. 
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Utordatiy  24  Wis.  488;  State  ex  rel,  Keenarvv.  Milwaukee 
Co,  25  id.  346;  McRae  v.  Ilogan,  39  id.  529;  State  ex  rel. 
Walsh  V,  Dousrnan^  28  id.  541.  It  also  violates  the  pro- 
visions of  sec.  13,  art.  I,  of  the  constitution,  which  pro- 
vides that  "  the  property  of  no  person  shall  be  taken  for 
public  use  without  just  compensation  therefor."  Bxiell  v. 
Ball,  20.  Iowa,  288;  Deiman  v.  Ft.  Madison,  30  id.  542; 
^moksv,  Polk  Co,  52  id.  460;  Durant  v.  Kauffman,  34  id. 
194;  Smith  v.  Sherry,  50  Wis.  216;  Borough  of  LiUle 
Meadows,  35  Pa.  St.  335. 

The  following  opinion  was  filed  November  8,  1888: 


Taylor,  J.  This  action  was  commenced  by  the  said 
Land,  Log  db  Lurnber  Company  against  the  appellants  to 
restrain  said  appellants,  the  board  of  supervisors  of  the 
town  of  Pelican,  from  allowing  any  bills  or  claims,  either 
for  the  construction,  maintenance,  or  operation  of  water- 
works in  the  village  of  Rhinelander,  or  in  said  town,  and 
from  allowing  or  auditing  any  bills  for  the  payment  of  sal- 
aries or  wages  of  any  firemen,  fire  engineers,  or  other  per- 
sons engaged  in  or  about  the  operation  of  water-works  in 
said  village  of  Ehinelander;  or  from  paying  salaries  or 
wages  of  any  policeman  or  night-watch  in  said  village  or 
territory  immediately  adjacent  thereto;  and  restraining  the 
treasurer  of  said  town  of  Pelican  from  paying  a  certain 
town  order  (described  in  the  complaint)  for  the  sum  of 
$3,624.94,  out  of  any  funds  of  said  town;  and  also  from  the 
payment  of  any  orders  by  him,  as  such  treasurer,  for  the 
payment  of  salaries  or  wages  of  water-works  engineer,  fire- 
men, policeman,  and  night-watch;  also  restraining  said 
board  of  supervisors  and  their  successors  in  office  from 
levying  or  assessing  any  taxes  upon  the  property  of  the 
plaintiflf  or  other  tax-payers  of  said  town  for  the  purpose  of 
paying,  or  to  be  used  in  the  payment,  for  any  work,  labor, 
or  material  used  or  to  be  used  in  the  construction  of  said 
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water-works,  or  in  the  maintenance  or  operation  of  the 
same,  or  in  the  payment  of  wages  or  salaries  "of  engineer 
or  firemen  employed  to  operate  the  same,  or  for  the  wages 
or  salaries  of  policemen  or  night-watch;  and  that  the  de- 
fendants IF.  K  Brown^  C.  Faust^  and  G.  H,  Clarh  be  ad- 
judged and  decreed  to  pay  and  to  deliver  to  the  treasurer 
of  the  said  town  of  Pelican  the  amounts  of  the  claims  and 
bills  which  they,  acting  as  a  board  of  supervisors  of  said 
town,  have  illegally  or  fraudulently  audited,  and  which 
have  been  paid  for  the  purposes  hereinbefore  stated,  being 
for  the  construction,  maintenance,  and  operation  of  water- 
works, to  the  amount  of  $4,431 ;  also  the  amount  of  bills 
and  claims  which  they  illegally  and  fraudulently  allowed, 
and  which  have  been  paid  to  the  subscribers  for  fire 
wells  as  herein  stated,  being  the  amount  of  $296.34;  also 
the  amount  of  bills  and  claims  which  they  have  illegally 
audited  and  allowed  for  the  payment  of  salaries,  and  sala- 
ries or  wages  of  policemen  and  night-watch,  being  for  such 
last-mentioned  purposes,  to  the  amount  of  $430;  and  for 
such  other  order  or  relief  or  decree  in  the  premises  as  may 
be  proper  and  agreeable  to  equity;  and  that  in  ihb  mean 
time,  and  until  this  action  can  be  heard  and  determined,  or 
until  the  further  order  of  the  court,  the  said  board  of  su- 
pervisors and  their  successors  in  oflBce,  and  the  said  treas- 
urer and  his  successor  or  successors  in  office,  and  the  town 
of  Pelican^  be  temporarily  enjoined  and  restrained  from 
doing  any  of  the  acts  hereinbefore  prayed  to  be  enjoined 
and  restrained  as  a  relief  in  this  action,  and  for  such  other 
or  further  temporary  order  or  relief  as  may  be  proper  in 
the  premises;  and  that  the  plaintiff  may  have  and  recover 
judgment  for  its  costs  and  disbursements  in  this  action." 

A  preliminary  injunction  was  granted  ex  parte^  as  prayed 
for  in  the  complaint.  The  defendants,  upon  answer  and 
affidavits,  moved  to  vacate  such  preliminar}'  injunction. 
The  motion  was  denied  by  the  court,  and  from  the  order 
denying  such  motion  the  defendants  appealed  to  this  court. 
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The  facts  stated  in  the  complaint  and  answer  show  that 
in  the  said  town  of  Pdican  there  is  quite  a  large  village 
called  Rhinelander,  which  is  neither  incorporated  by  special 
act  nor  by  general  law;  that  said  town  of  Pelican  is  large 
in  extent,  containing  800  square  miles;  that  most  of  the  in- 
habitants live  in  the  village  of  Rhinelander;  that  the  other 
parts  of  the  town  are  thinly  inhabited.  It  is  further  shown 
by  the  complaint  and  answer  that  at  the  town  meeting  held 
in  said  town  of  Pelican^  in  April,  1887,  a  resolution  was 
adopted  by  the  qualified  electors  of  said  town  of  Pelican^ 
conferring  on  the  town  board  of  supervisors  of  said  town 
all  powers  conferred  on  village  boards  by  ch.  40,  R  S.  1878, 
and  the  acts  amendatory  thereof,  excepting  those  the  exer- 
cise of  which  would  conflict  with  the  provisions  of  the  law 
relative  to  towns  and  town  boards.  This  resolution  was 
passed  under  the  authority  of  ch.  292,  Laws  of  1883.  It  is 
also  alleged  that  at  the  time  such  resolution  was  adopted^ 
the  said  village  of  Rhinelander  contained  more  than  1,000 
inhabitants.  The  answer  then  alleges  that  said  town  board, 
under  the  authority  conferred  on  it  by  said  resolution  and 
said  ch.  292,  Laws  of  1883,  proceeded  in  a  regular  way  to 
construct  water- works  in  said  village  of  Rhinelander;  al- 
leges that  said  water-works  were  greatly  needed  for  the 
protection  of  the  property  in  said  village;  and  that  in  con- 
structing, maintaining,  and  operating  said  water-works  they 
expended  a  considerable  sum  of  money,  some  of  which 
has  not  been  paid  and  is  represented  by  the  town  order  of 
$3,624.94,  the  payment  of  which  is  sought  to  be  restrained 
by  this  action;  and  that  it  is  necessary  to  expend  other 
sums  in  order  to  maintain  and  operate  said  water-works, 
which  are  also  sought  to  be  restrained  by  the  plaintiflP. 
The  answer  also  alleges  that  the  maintenance  of  public 
peace  and  good  order  required  the  employment  of  police 
oflBcers  for  said  village,  and  that  no  more  were  employed 
than  were  necessary  for  the  maintenance  of  the  peace  and 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1889.  299 

Land,  Log  &  Lumber  Co.  and  others  vs.  Brown  and  others. 

good  order  in  said  village.  All  charges  of  fraud  and  cor- 
ruption on  the  part  of  the  defendants  are  denied. 

The  learned  counsel  for  the  respondent  in  his  argument 
in  this  court  insists  that  ch.  292,  Laws  of  1883,  under  which 
the  defendants  justify  their  action  in  erecting  and  main- 
taining water-works  and  other  fire  protections,  is  unconsti- 
tutional and  void,  and  that  their  acts  in  employing  police- 
men are  also  void,  because  the  limits  of  the  village  were 
not  fixed  or  designated  before  such  policemen  were  ap- 
pointed, as  required  by  ch.  463,  Laws  of  1885.  The  answer, 
however,  alleges  that  such  policemen  were  duly  appointed 
under  the  authority  vested  in  said  board  of  supervisors  by 
ch.  19,  Laws  of  1881,  as  amended  by  ch.  463,  Laws  of  1885. 

The  only  material  question  in  the  case,  and  that  which 
has  been  argued  by  the  counsel  for  the  respective  parties 
before  this  court,  is  the  question  of  the  constitutionality  of 
ch.  292,  Laws  of  1883,  and  upon  its  construction,  if  it  be 
held  constitutional.  It  is  contended  by  the  learned  counsel 
for  the  respondents:  (1)  That  said  chapter  should  be  held 
void  for  uncertainty.  (2)  That  if  it  be  not  void  for  uncer- 
tainty, and  it  must  be  construed  as  authorizing  the  town 
board  in  the  exercise  of  their  authority  under  said  chapter 
to  incur  expenses  which  must  be  paid  for  by  taxation  of 
the  entire  taxable  property  of  the  town,  then  it  should  be 
held  unconstitutional,  as  in  violation  of  sec.  23,  art.  lY,  of 
the  constitution,  as  violating  the  uniformity  of  town 
government.  (3)  It  is  also  argued  by  the  learned  counsel 
for  the  respondents  that  it  is  beyond  the  power  of  the  legis- 
lature to  direct  a  tax  for  village  purposes  to  be  levied  and 
collected  upon  all  the  property  in  the  town  in  which  such 
village  is  situated. 

The  following  is  a  copy  of  ch.  292,  Laws  of  1883:  "All 
powers  relating  to  villages  and  conferred  upon  village 
boards  by  the  provisions  of  chapter  40  of  the  Revised  Stat- 
utes and  all  acts  amendatory  thereof,  excepting  those  the 
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exercise  of  which  would  conflict  with  the  provisions  of  law 
relative  to  towns  and  town  boards,  are  hereby  conferred 
upon  towns  and  town  boards  of  towns  containing  one  or 
more  unincorporated  villages  having  each  a  population  of 
not  less  than  one  thousand  inhabitants,  and  are  made  applica- 
ble to  such  unincorporated  village  or  villages,  and  may  be 
exercised  therein  when  directed  by  9.  resolution  of  the 
qualified  electors  of  the  town  at  the  last  preceding  annual 
town  meeting." 

We  are  at  loss  to  comprehend  how  this  act  can  be  de- 
clared void  for  uncertainty.  At  the  time  it  was  enacted  it 
was  known  that  there  were  in  different  portions  of  the  state 
several  large  villages  or  collections  of  inhabitants  in  a 
compact  form,  ordinarily  called  villages;  that  they  were 
portions  of  the  towns  in  which  they  were  situated,  and  com- 
posed a  part  of  such  towns,  governed  in  all  things  by  the 
laws  in  regard  to  towns  generally;  and  that  such  villages 
had  neglected  or  declined  to  incorporate  as  villages  under 
the  general  laws  of  this  state  in  regard  to  the  incorporation 
of  villages.  It  was  also  apparent  to  the  legislature  that 
these  villages,  from  the  fact  that  they  composed  communi- 
ties differing  from  the  ordinary  town  communities,  neces- 
sarily required  the  exercise  of  governmental  powers  in  some 
respects  different  from  the  ordinarj^  township  community, 
especially  in  regard  to  police  regulations,  facilities  for  the 
extinguishing  of  fires,  and  the  care  and  improvement  of 
streets ;  and  as  they  must  remain  an  integral  part  of  the 
town  in  which  they  were  situated  until  incorporated  under 
the  general  laws  of  the  state,  the  legislature  granted  to  the 
boards  of  supervisors  of  the  respective  towns  in  which  such 
villages  were  situated  the  authority  to  exercise  certain 
powers  in  and  over  the  inhabitants  of  such  villages  when- 
ever the  legal  electors  of  the  town  in  which  any  such  vil- 
lage was  situated  should,  at  the  annual  town  meeting,  by 
resolution  duly  adopted,  require  the  board  of  supervisors 
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to  assume  and  exercise  the  powers  granted  by  said  ch.  292, 
Laws  of  1883,  in  respect  to  said  villages. 

It  is  clear  that  the  act  of  1883  does  not  undertake  to  in- 
corporate such  village  as  a  separate  municipality  from  the 
town,  but  simply  enlarges  the  powers  of  the  town  board  in 
which  such  village  is  situated  for  the  purpose  of  meeting 
the  necessities  of  the  inhabitants  of  such  village.  The  act 
is  not  void  for  uncertainty,  as  the  powers  granted  to  the 
town  boards  are  defined  by  reference  to  the  powers  granted 
to  village  boards,  and  their  powers  are  clearly  defined  in 
ch.  40,  R.  S.  1878,  and  the  acts  amendatory  of  such  chap- 
ter. And  the  qualification  that  they  shall  not  exercise  any 
powers  granted  to  a  village  board  which  are  inconsistent 
or  in  conflict  with  the  powers  granted  by  law  to  town 
boards,  is  not  in  itself  indefinite,  however  difficult  it  may 
be  in  certain  cases  to  determine  what  powers  of  a  village 
board  would  be  inconsistent  with  the  powers  of  a  town 
board.  It  is  the  business  of  the  courts  to  determine  that 
question  whenever  a  proper  case  arises,  and  not  to  declare 
the  law  unconstitutional  because  there  may  be  doubts  as  to 
the  exact  extent  of  the  powers  granted  in  certain  cases. 
We  conclude  that  ch.  292,  Laws  of  1883,  is  not  void  for 
uncertainty,  and  also  that  it  is  not  void  for  attempting  to 
incorporate  a  village  or  villages  by  a  special  act. 

As  we  have  said  above,  the  act  of  the  town  electors  in 
conferring  upon  the  town  board  certain  powers  in  respect  to 
such  villages,  under  the  provisions  of  said  ch.  292,  Laws  of 
1883,  does  not  incorporate  the  village  as  a  separate  munic- 
ipality. The  village  still  remains  a  part  of  the  town  for  all 
purposes  of  taxation  and  government.  The  act  is  certainly 
not  void  as  violating  sec.  3,  art.  XI,  of  the  constitution. 
We  are  at  a  loss  to  see  how  an  act  of  the  legislature 
can  be  held  as  violating  this  section  of  the  constitution, 
when  the  act  does  not  purport  to  incorporate  this  village. 
It  is  not  for  the  courts  to  say  to  the  legislature,  you  must 
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either  incorporate  these  communities  as  villages  or  cities, 
or  else  you  must  not  legislate  in  regard  to  their  govern- 
ment. It  is  probable  that  the  legislature  might,  in  its  dis- 
cretion, enforce  the  incorporation  of  communities  as  cities 
or  villages,  under  proper  limitations;  but  this  power  does 
not  deprive  the  legislature  of  the  power  to  legislate  for  the 
control  and  government  of  such  communities  before  it  is 
deemed  wise  to  incorporate  them. 

It  is  also  argued  that  ch.  292,  Laws  of  1883,  violates  the 
provisions  of  sec.  23,  art.  lY,  of  the  constitution,  which 
provides  that  "  the  legislature  shall  establish  but  one  sys- 
tem of  town  and  county  government."  And  we  are  in- 
formed that  the  learned  circuit  judge  in  sustaining  the 
injunction  in  this  case  was  of  the  opinion  that  the  act  was 
a  violation  of  said  sec.  23,  art.  IV.  We  think  the  learned 
circuit  judge  was  mistaken  in  his  opinion.  Ch.  292,  Laws 
of  1883,  is  an  amendment  of  the  laws  concerning  towns 
and  the  government  thereof.  Like  many  other  laws  of  the 
state,  it  provides  for  the  exercise  of  different  powers  by  the 
boards  of  diflFerent  towns,  when  there  is  anything  in  a  town 
which  calls  for  the  exercise  of  such  diflferent  or  additional 
powers.  The  act  is  as  general  as  any  other  general  act.  It 
provides  for  the  exercise  of  the  additional  powers  in  all 
towns  in  which  villages  are  situated  having  a  given  num- 
ber of  inhabitants.  It  is  not  subject  to  the  criticism  that, 
though  general  in  form,  it  is  special  in  fact,  as  it  is  a  mat- 
ter of  public  notoriety  that  there  are  and  have  been  several 
towns  in  the  state  to  which  the  act  can  be  applied. 

To  hold  that  this  section  of  the  constitution  requires  the 
legislature  to  make  all  laws  for  the  government  of  towns 
applicable  to  every  town  in  the  state,  without  any  regard 
to  the  wealth,  population,  or  other  peculiarities  of  such 
towns,  would  be  to  hold  a  very  large  portion  of  the  legis- 
lation on  the  subject  of  towns  in  this  state  unconstitutional 
and  void.    As  instances  of  these  laws,  see  sec.  1240,  B.  S., 
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in  regard  to  the  assessment  of  highway  taxes,  and  sec. 
1320,  in  regard  to  building  bridges.  It  is  clear  that  the 
act  in  question  is  not  a  violation  of  the  system  of  town  gov- 
ernment, but  a  part  of  the  system,  in  order  to  adapt  the 
system  to  the  peculiar  wants  of  certain  towns  in  the  state. 
The  decisions  of  this  court,  cited  by  the  learned  counsel 
for  the  respondents,  holding  that  certain  laws  Enacted  by 
the  legislature  were  in  violation  of  this  section  of  the  con- 
stitution, do  not  seem  to  us  as  applicable  to  the  law  in  ques- 
tion in  this  case. 

It  is  also  argued  by  the  learned  counsel  for  the  respond- 
ents that  if  the  act  must  be  construed  as  authorizing  the 
town  board  to  make  expenditures  in  the  village  for  water- 
works, fire  protection,  or  police  regulations,  then  it  should 
be  declared  void  under  some  supposed  rule  of  public  policy 
which  forbids  the  property  of  a  person  to  be  taxed  when 
the  purpose  for  which  the  taxes  are  levied  and  expended 
does  not 'benefit  his  propert3^  As  we  have  said  above,  the 
act  of  1883  does  not  separate  the  village  from  the  town,  but 
simply  confers  authority  upon  the  town  board  to  exercise 
certain  powers  in  respect  to  such  village  as  a  part  of  the 
town.  The  fact  that  money  is  raised  by  taxation  upon  all 
the  taxable  property  of  a  town,  to  be  expended  for  some 
improvement  lawfully  made  in  one  corner  of  the  town,  and 
which,  so  far  as  any  direct  beneficial  results  are  concerned, 
is  confined  to  the  immediate  neighborhood  of  the  place 
where  the  improvement  is  made,  has  never  been  held,  in 
this  state,  a  violation  of  any  constitutional  restriction  or  of 
any  supposed  public  policy.  If  a  rule  for  taxation  should  be 
adopted  which  limits  the  right  of  taxation  for  public  improve- 
ments to  such  property  only  as  it  can  be  shown  is  directly 
benefited  by  such  improvement,  it  would  result  in  endless 
confusion  and  litigation,  and  render  void  very  many  acts 
for  the  government  of  towns  and  counties.  The  opening 
of  very  many  highways,  and  the  building  of  very  many 
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bridges,  by  towns  and  counties,  where  the  expenses  of 
opening  such  highways  and  building  such  bridges  are  made 
charges  upon  all  the  property  of  a  town  or  county,  would 
be  unlawful.  No  matter  how  large  the  town,  all  expendi- 
tures for  town  government  and  for  local  improvements  in 
such  town  must  be  paid  from  taxes  levied  upon  all  the 
property  of  the  town,  unless  the  legislature  directs  it  to  be 
levied  in  some  other  way.  It  is  for  the  legislature  to  fix 
the  limits  of  the  taxing  district,  and  not  for  the  courts. 
This  court  has  repeatedly  aflBrmed  this  rule.  This  court 
has  affirmed  the  validity  of  the  law  concerning  the  building 
of  bridges,  which  compels  the  whole  county  to  contribute 
to  the  building  of  a  bridge  in  one  town,  and  that  without 
regard  to  the  question  whether  the  bridge  to  be  built  would 
be  any  direct  benefit  to  any  other  tx>wn  in  the  county.  So 
in  regard  to  the  highway  taxes,  this  court  held  that  high- 
way taxes  might  be  lawfully  levied  upon  lands  for  the  con- 
struction and  repair  of  highways  not  within  six  nriles  of  the 
land  taxed,  and  which  in  the  then  state  of  the  town  received 
no  possible  direct  benefit  from  the  building  and  repair  of 
such  roads.  So  with  respect  to  school  taxes  levied  upon 
lands  so  far  from  the  place  where  the  schools  in  the  town 
were  maintained  that  they  would  be  of  no  practical  use  to 
persons  residing  on  the  lands  so  taxed.  So  in  regard  to 
local  improvements  in  cities,  this  court  holds  that  the  dis- 
trict to  be  taxed  for  such  improvements  may  be  fixed,  either 
directly  or  indirectly,  by  the  legislature;  and  that  the  jus- 
tice or  injustice  of  the  limits  of  the  taxing  district,  when 
fixed  by  the  legislature  or  some  other  authority  authorized 
by  law  to  lix  the  same,  cannot  be  questioned  by  the  courts. 
Teegarden  v.  Racine^  56  Wis.  545;  Dickson  v,  Hacine^  61 
Wis.  545,  549;  T.  B,  Scott  Lumber  Co.  v.  Oneida  Co.  72  Wis. 
158;  State  ex  rel.  Barahoo  v.  Sauk  Co.  70  Wis.  485. 

But  if  it  wore  necessary  that  the  court  should  be  able  to 
find  that  tbe  property  of  the  plaintiff  was  directly  or  indi- 
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rectly  benefited  by  the  expenditures  made  by  the  town  in 
protecting  the  property  of  the  village  from  destruction  by 
fire,  or  in  preserving  peace  and  good  order  in  said  village, 
it  would  not  be  difficult  to  find  that  fact.  -Certainly  every 
person  resident  in  any  town,  or  having  any  property 
therein,  is  interested  in  the  peace  and  good  order  of  all  the 
people  in  said  town,  without  any  regard  to  their  particular 
location ;  and  when  a  considerable  portion  of  the  taxable 
property  of  said  town  is  in  imminent  danger  of  destruction 
by  fire,  it  would  seem  that  all  tax-payers  in  the  town  are  to 
some  extent  interested  in  protecting  the  same  from  such 
destruction.  Their  burden  of  taxation  is  lightened  by  its 
preservation,  and  increased  by  its  destruction.  That  the 
powers  exercised  by  the  town  board  in  this  case  are  such  as 
are  conferred  upon  village  boards  by  ch.  40,  R.  S.,  is  very 
clear  (see  subd.  10,  24,  sec.  892,  E.  S.).  and  the  powers  so 
exercised  by  them  do  not  appear  to  conflict  with  any  of 
their  powers  as  a  town  board. 

As  it  is  evident  the  injunction  was  granted  in  this  case 
under  the  impression  that  ch.  292,  Laws  of  1883,  was  un- 
constitutional and  void,  and  not  because  of  an  abuse  of  the 
powers  granted  by  that  act,  we  think  it  ought  to  have  been 
dissolved  on  the  motion  of  the  appellants. 

By  the  Court —  The  order  appealed  from  is  reversed,  and 
the  cause  is  remanded  with  instructions  to  the  circuit  court 
to  vacate  the  order  granting  the  preliminary  injunction, 
and  for  further  proceedings  according  to  law. 

A  motion  for  a  rehearing  was  made  by  the  respondent.  In 
support  of  the  motion  there  was  a  brief  by  IF.  F.  Bailey^ 
attorney,  and  Stark  cfe  Sutherland^  of  counsel.  In  opposi- 
tion thereto  there  was  a  brief  by  Alban  <&  Barnes.  The 
motion  was  denied  January  29,  1889. 

See  note  to  this  case  in  40  N.  W.  Rep.  482.—  Rkp. 
Vol.  78—20 
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The  State  ex  eel.  Smith,  Appellant,  vs.  Gatloed,  Tillage 
Clerk,  etc.,  Eespondent. 

January  8  —  January  t9y  1889. 

Taxation:  Board  of  remeio:  Jurisdiction:  Waiver  of  notice  of  meet- 
ing: Certiorari:  Retnew  of  evidence:  Raising  valuation  of  securi- 
ties: Tax-payer's  statement  not  conclusive, 

1.  The  fact  that  proper  notice  was  not  given  of  a  meeting  of  the  hoard 

of  review  does  not  affect  its  jurisdiction  to  hear  and  decide  cases 
in  which  the  parties  interested  are  present  and  are  fully  heard 
without  making  any  objection  on  the  ground  that  the  legal  notice 
was  not  given. 

2.  The  courts  will  not,  on  certiorari,  examine  and  weigh  the  evidence 

upon  which  the  board  of  review  acted  in  raising  valuations,  if  there 
was  competent  evidence  before  it  to  warrant  its  decision, 
8.  Under  sec.  1061,  R.  S.,  the  board  of  review  has  power,  upon  evi- 
dence taken  before  it,  to  raise  or  lower  the  valuation  of  any  prop- 
erty on  the  assessment  roll,  including  securities  or  credits  as  to 
which  the  tax-payer  has  made  the  statement  required  by  sec.  1056. 

APPEAL  from  the  Circuit  Court  for  Walwa7't/i  County. 

The  case  is  stated  in  the  opinion. 

For  the  appellant  there  were  briefs  signed  by  the  relator 
in  person  and  by  J,  F,  Lyon  c&  Son,  of  counsel,  and  the 
cause  was  argued  orally  by  J.  F.  Lyon  and  Jay  F.  Lym. 
1.  The  board  of  review,  on  June  26,  1888,  adjourned  for 
more  than  one  day,  and  no  written  notice  thereof  was 
posted  on  the  outer  door  of  the  village  clerk's  office,  stating 
to  what  time  said  meeting  was  adjourned,  as  required  by 
ch.  74,  Laws  of  1881,  amending  sec.  1060,  R.  S.  2.  The 
action  of  the  board  of  review  is  not  supported  by  the  en- 
dence.  3.  The  relator's  statement  under  oath,  having  been 
duly  made  pursuant  to  the  statute,  conclusively  determines 
the  valuation  and  amount  of  his  personal  property  for  which 
the  assessment  should  be  made.  State  ex  reL  Ward  v,  As- 
sessorSy  1  Wis.  345;  Matheson  v,  Mazomanie,  20  HI.  191; 
White  V,  Appleton^  22  id.  639;  Ketchum  v,  Mukwa,  24  id. 
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303 ;  Wauicatosa  v.  Gunyov,  25  id.  271 ;  Phillips  v,  Stevens 
Pointy  id.  594;  Lawrence  v.  JanesvilUj  46  id.  364.  By  sec. 
1061,  K.  S.,  it  is  made  the  duty  of  the  board  of  review  to 
review  and  correct  errors  made  by  the  assessor.  They  are 
also  expressly  authorized  to  raise  or  lower  valuations  made 
hy  the  assessor  —  but  not  any  other  valuations.  They  are 
directly  commanded  by  sec.  1056  to  make  the  assessment  of 
"  item  15  "  for  the  amount  as  determined  by  the  tax-payer's 
sworn  statement. 

For  the  respondent  there  was  a  brief  by  Dodge  cfe  Pish, 
and  oral  argument  by  J.  E.  Dodge. 

Obton,  J.  This  is  a  writ  of  certiorari  to  the  respondent, 
as  clerk  of  the  village  of  Elkhorn,  to  bring  before  the  court 
the  proceedings  of  the  board  of  review  of  said  village  in  re- 
spect to  the  assessment  of  the  personal  property  of  the  re- 
lator for  the  year  1888.  The  facts  appearing  from  the 
petition  and  return  are  as  follows: 

The  relator  made  out  the  usual  verified  statement  of  his 
taxable  personal  property  for  that  year,  by  entering  in  the 
column  headed  "  Valuation  by  owner,"  "  Gold  and  silver 
watches,  1  in  number,  $50; "  "Average  amount  of  moneys 
in  possession  or  on  deposit  during  year,  $200;  "  *' Average 
amount  of  notes,  bonds,  mortgages  and  other  securities  for 
debts  due,  or  to  become  due,  for  each  and  every  month 
during  the  year  ending  May  1st,  over  and  above  the  aver- 
age amount  of  honafde  unconditional  debts  owing  for  each 
and  every  of  tsaid  months,  as  determined  under  sec.  1056, 
R.  S.,  $3,000; ''  *'  All  other  personal  property  not  including 
above  and  not  exempt,  $300; "  "  Total  value  of  all  personal 
propert}^  $3,500,'-  —  and  returned  said  statement  so  made 
out  to  George  W.  Wylie,  the  assessor  of  said  district.  The 
assessor  entered  in  said  statement,  in  the  column  headed 
"  Valuation  by  assessor,"  opposite  the  $3,000  for  notes, 
bonds,  mortgages,  etc.,  which  in  said  statement  is  marked 
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"  Item  No.  15,"  $5,300,  against  the  protest  of  the  relator. 
The  relator  appeared  before  the  board  of  review  on  the 
25th  day  of  June,  1888,  and  presented  written  objections 
Ugainst  such  increase  of  his  assessment  by  the  assessor, 
and  as'ked  that  it  be  made  in  pursuance  of  his  statement,  on 
the  ground  that  such  statement  was  conclusive  upon  the 
assessor  and   upon  the  board   of  review;  and  appointed 
J.  F.  Lyon,  Esq.,  to  appear  for  him  before  said  board  in  the 
matter.     The  board  of  review,  upon  the  relator's  said  ob- 
jections, and  on  the  ground  that  said  sworn  statement  was 
binding  upon  the  assessor,  restored  the  valuation  of  said 
item  No.  15  to  the  amount  fixed  by  the  relator.     At  the 
same  time  the  said  George  W.  Wylie  claimed  before  the 
board  that  said  item  was  assessed  too  low,  according  to  said 
statement  of  the  relator,  and  that  it  ought  to  be  raised  and  in- 
creased to  be  a  fair  and  equal  valuation  thereof,  and  offered 
to  prove  the  same  before  the  board.  Thereupon  said  Wylie 
was  duly  sworn,  and  testified  as  a  witness  before  the  board 
in  respect  to  such  valuation,  and  was  interrogated  in  re- 
spect thereto,  against  the  repeated  objection  of  the  relator; 
and  testified,  substantially,  that  he  had  examined  the  rec- 
ords of  Walworth  county,  and  found  thereon  mortgages 
to  the  relator  from  several  persons  in  the  aggregate  of 
$5,300,  and  that  the  relator  told  him  that  there  had  been 
nothing  paid  on  said  mortgages;  that  he  asked  the  relator 
if  he  owed  any  debts,  and  he  said  he  owed  some  debts  when 
he  loft  the  state  of  New  York  forty  years  ago;  and,  when 
asked  by  the  board  if  the  relator  made  a  statement  of  any 
debts  the  year  before,  the  witness  answered  that  he  did  not. 
Thereupon  the  board  demanded  of  the  relator  that  he  be 
sworn  and  testify  as  to  the  value  of  his  personal  property, 
and  he  refused  so  to  do,  insisting  that  his  said  statement 
was  conclusive  as  to  the  value  of  the  property,  as  item  No. 
15.    Thereupon  the  said  attorney  of  the  relator  (the  relator 
himself  being  present)  was  heard  npon  the  question  of  the 
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valuation  of  item  No.  15,  and  presented  to  the  board  a 
brief  thereon.  The  matter  was  then  laid  over  for  consider- 
ation, with  the  understanding  that  said  J.  F.  Lyon,  Esq., 
the  attorney  of  the  relator,  should  bo  notified  of  the  taking 
of  further  testimony,  and  the  board  adjourned  to  9:30  a.  m. 
of  the  following  day,  June  26, 1888.  At  that  time  said  at- 
torney of  the  relator  was  further  heard  on  the  question, 
and  requested  the  board  to  adjourn  to  some  future  time  for 
further  consideration  thereof,  and  the  board  did  adjourn  to 
9  o'clock  A.  M.  of  July  6,  1888,  with  the  knowledge  of  said 
attorney.  Notices  of  said  adjournment  were  posted  in 
three  of  the  public  places  in  said  village.  On  said  day  the 
board  again  met,  the  said  attorney  being  present,  and  had 
an  opportunity  and  was  requested  toofifer  further  testimony 
and  to  be  further  heard  on  the  question,  but  he  declined  so 
to  do.  The  board  remained  in  session  the  whole  day  for 
such  purpose,  and  late  in  the  day  decided  to  raise  the  valu- 
ation of  item  No.  15  in  said  statement  to  $5,300,  and  fixed 
the  same  at  that  amount. 

On  this  record  the  circuit  court  affirmed  the  decision  of 
the  board  of  review. 

I  have  been  thus  particular  in  stating  the  facts  appearing 
of  record,  for  a  proper  understanding  of  the  first  two  points 
made  by  the  learned  counsel  of  the  appellant:  (1)  That 
the  notices  required  by  the  statute  were  not  given  of  the 
meetings  of  the  board ;  and  (2)  that  the  action  of  the  board 
was  not  supported  by  evidence. 

1.  As  to  the  first  point,  it  may  be  said,  in  brief,  that 
inasmuch  as  the  statute  has  imposed  the  duty  of  posting 
the  notices  upon  the  clerk,  and  not  upon  the  board,  and 
the  board  are  required  to  meet  for  a  review  of  the  assess- 
ments as  a  public  and  imperative  duty,  any  neglect  of  the 
clerk  in  such  particular  would  not  affect  the  legality  of 
their  meeting  for  such  purpose,  or  their  jurisdiction  to  hear 
and  decide  cases  in  which  parties  interested  have  had  act- 
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ual  notice,  or  submit  their  assessments  to  a  review  by  the 
board  by  consent.  Sec.  1060,  R.  S.  The  only  object  of  such 
notices  is  to  apprise  those  interested  of  the  time  and  place 
of  the  meetings  of  the  board,  so  that  they  may  be  heard 
touchins:  their  own  assessment.  That  others  or  all  of  those 
assessed  besides  himself  have  not  had  due  notice  is  imma- 
terial to  him,  if  he  has  had  actual  notice,  and  appeared,  and 
contested  the  raising  of  the  valuation  of  his  personal  prop- 
erty as  item  No.  15,  and  been  fully  heard  in  the  matter. 
All  the  rights  in  the  law  he  had,  he  has  exercised  and  en- 
joyed, and  he  has  no  right  to  complain,  on  behalf  of  others, 
that  the}^  had  no  notice.  These  are  elementary  proposi- 
tions. But  in  this  case  the  appellant  waived  constructive 
notice  by  being  all  the  time  present  and  participating  in 
the  proceedings,  and  by  being  heard  fully  in  the  matter, 
without  any  objection  or  reservation  on  account  of  a  want 
of  the  proper  legal  notices,  or  of  any  other  irregularity. 
The  meetings  of  the  board  were  held  and  the  arguments 
made  at  his  request  or  with  his  full  knowledge.  But  the 
question  has  been  substantially  so  decided  by  this  court. 
Cravier  v.  Stoiie^  38  Wis.  259 ;  Mclntyre  v.  White  Greeks  43 
Wis.  620;  State  ex  rel.  Smith  v.  Cooper,  59  Wis.  666.  The 
boad,  therefore,  had  jurisdiction,  and  that  is  the  main  ques- 
tion on  the  writ  of  certiorari, 

2.  In  such  a  case,  we  may  not  examine  and  weigh  the 
testimony  as  to  its  preponderance,  if  there  was  competent 
evidence  before  the  board  to  warrant  the  decision.  State 
ex  rel,  Moreland  v.  Whitfo^^d,  54  Wis.  150;  Persons  v.  Bur- 
dick,  6  Wis.  63;  Dexter  v.  Cole,  6  Wis.  319;  Stat€  ex  vel. 
Smith  V,  Cooper,  supra.  The  assessor  and  witness  Wylie  found 
mortgages  of  record  to  the  relator  of  the  amount  stated, 
of  $5,300.  The  relator  was  informed  of  that  fact,  and  asked 
if  anything  had  been  paid  thereon,  and  he  said  there  had 
not,  and  tacitly  admitted  that  he  owned  and  held  the  same; 
and  he  was  asked  to  be  sworn  and  to  testify  on  the  subject, 
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and  he  refused.  This  evidence  is  very  nearly  conclusive 
that  he  owned  these  securities.  As  to  a  deduction  of  his 
debts,  if  he  had  any,  he  was  asked,  and  stated  that  he  "left 
some  debts  in  New  York  forty  years  ago."  That  is  all  he 
said  about  it.  He  did  not  claim  that  he  owed  any  debts 
whatever  during  the  year  1888,  and  the  year  before  he 
claimed  to  owe  no  debts  to  be  deducted  from  his  assess- 
ments. This  evidence  was  quite  suflBcient  to  justify  the  ac- 
tion of  the  board. 

3.  The  main  question  presented  is  whether  the  sworn 
statement  of  the  relator  was  conclusive  upon  the  board  of 
review,  as  to  the  item  No.  15,  of  notes,  bonds,  mortgages, 
etc.  Such  statement  may  be  conclusive,  so  far  as  the  as- 
sessor is  concerned,  by  force  of  the  language  at  the  end  of 
sec.  1056,  R.  S. :  "  And  the  average  amount  of  such  year, 
so  determined  [by  the  sworn  statement],  shall  be  assessed 
for  taxation."  But  that  question  is  not  in  the  case,  for  the 
board  ignored  the  action  of  the  assessor  in  raising  item 
No.  15  to  $5,300,  and  set  the  amount  back  to  $3,000,  as 
fixed  in  the  statement,  and  predicated  their  action  upon 
the  statement  alone.  If  this  action  of  the  board  and  this 
construction  of  the  law  were  erroneous,  the  relator  was  not 
injured  by  it,  and  has  no  right  to  complain.  Whether  the 
statement  was  conclusive  upon  the  board  of  review  is  an- 
other and  different  question.  If  the  assessor  is  bound  to 
take  the  statement  as  to  item  No.  15,  and  adopt  its  valua- 
tion as  his  own,  he  is  certainly  required  to  so  enter  it  upon  . 
the  assessment  roll ;  for  his  assessment  roll  must  be  complete, 
and  as  such  passes  before  the  board  of  review  and  the  boards 
of  equalization,  and,  when  so  adjusted,  becomes  the  tax 
roll  on  which  the  taxes  are  collected.  By  sec.  1036,  E.  S., 
the  term  "  personal  property  "  shall  mean  and  include  (be- 
sides other  things)  "all  debts  due  from  solvent  debtors, 
whether  on  account,  note,  contract,  bond,  mortgage  or  other 
security,  or  whether  such  debts  are  due  or  to  become  due." 
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By  sec.  1040,  all  "  personal  property  "  (which  includes  such 
securities)  is  assessed  in  the  district  where  the  owner  re- 
sides. By  sec.  1044,  the  assessor  must  place  upon  the  as- 
sessment roll,  opposite  the  name  of  any  person,  '*all  the 
personal  property  "  owned  by  himself,  wife,  etc.  By  sec. 
1050,  every  assessor  shall  ascertain  and  set  down  in  sepa- 
rate columns  the  number  and  value  of  certain  articles 
named,  and,  under  subd.  10,  the  value  of  all  other  "per- 
sonal property,  except  such  as  is  by  law  exempt."  From 
these  provisions  it  is  quite  clear  that  the  assessment  roll 
must  contain  all  the  personal  property  of  a  person,  and  its 
valuation  by  the  assessor,  whether  such  valuation  shall  have 
been  ascertained  by  the  assessor  independent  of  or  in  ac- 
cordance with  the  sworn  statement  of  such  person.  The 
valuation  of  it  on  the  roll  is  his  valuation  of  it.  By  sec. 
1056,  io  determine  the  amount  of  notes,  bonds,  mortgages, 
etc.,  the  person  to  be  assessed  shall  be  required  to  make  a 
statement  thereof  under  oath,  etc.  The  slssqssov determines 
the  valuation  in  such  case  by  such  statement,  and  it  be- 
comes his  valuation  by  this  evidence,  the  same  as  the  valu- 
ation of  other  personal  property  by  the  examination  of  such 
person  under  oath. 

We  now  approach  understandingly  the  jurisdiction,  pow- 
ers, and  duties  of  the  board  of  review,  as  prescribed  in  sec. 
1061,  R.  S.  By  that  section,  "  the  hoard  shall,  under  their 
oflScial  oaths,  carefully  review  and  examine  said  roll  and 
statement,  and  all  valuations  of  real  and  personal  property, 
and  ba7ik  stock,  and  shall  correct  any  errors,"  etc.  The  bank 
stock  is  first  valued  by  the  president,  cashier,  or  other  offi- 
cer in  charge,  in  a  statement  required  by  the  assessor,  ac- 
cording to  sec.  1051,  and  may  be  revalued  by  the  assessor, 
according  to  sec.  1057.  The  statement  above  referred  to  is 
evidently  that  statement.  The  board,  therefore,  reviews 
and  examines  the  assessment  roll  of  the  valuation  of  bank 
stock,  and  the  valuation  in  the  statement  of  the  officer  of 
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the  bank.  "They  shall  correct  any  errors,"  etc.  ^^ For 
that  purpose  they  are  hereby  required  to  hear  and  examine 
any  person  or*  persons  upon  oath  who  shall  appear  before 
them,  in  relation  to  the  assessment  of  any  property  on  said 
roll,  or  in  relation  to  any  property  omitted  therein,  and,  if 
it  appear  that  any  property  has  been  valued  by  the  assessor 
too  high  or  too  low,  they  shall  increase  or  lessen  the  same, 
to  the  true  valuation,  according  to  the  rules  for  valuing 
property  prescribed  in  this  chapter." 

It  is  very  clear  that  the  review  and  examination  here 
spoken  of  is  not  for  the  mere  purpose  of  correcting  errors 
in  the  assessment  roll,  as  contended  by  the  learned  counsel 
of  the  appellant,  but  it  is  also  for  the  purpose  of  lowering 
or  raising  the  valuation  of  any  property  on  the  assessment 
roll  according  to  the  testimony  of  those  who  shall  appear 
before  them.  "They  shall  determine  the  correct  value  of 
any  bank  stock  which  has  been  valued  in  his  statement 
thereof  by  an  officer  of  the  bank  at  one  price  and  by  the 
assessor  at  a  different  price."  "  Any  person  who  thinks  the 
aggregate  valuation  of  his  personal  property  by  the  assessor 
too  high,  may  appear  and  state  to  the  board  under  oath 
the  true  aggregate  valuation  of  aU  personal  property  upon 
which  he  is  liable  to  taxation,"  etc.  This  certainly  includes 
the  securities  as  well  as  articles  of  personal  property  and 
bank  stock,  for  it  is  the  aggregate  of  the  whole.  "  The 
board  of  review  shall,  when  satisfied y>07/i  the  evidence  taken 
that  the  assessor's  valuation  is  too  high  or  too  low,  lower 
or  raise  the  same  accordingly,  whether  the  person  assessed 
appear  before  them  or  not."  The  assessor's  valuation  is 
that  which  is  on  the  assessment  roll;  for  the  assessor  has 
to  append  to  the  roll  his  affidavit  "  that  the  valuation  of 
personal  property  and  bank  stock  in  said  roll  is  as  fixed  by 
[him]  [unless  changed  by  the  board  of  review] ;  that  each 
and  every  valuation  of  the  property  made  by  [him]  is  the 
just  and  equitable  value  thereof,  as  [he]  verily  believes." 
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It  is  the  assessor's  assessment  roll  and  his  valuation,  in  the 
mea,ning  of  the  language  of  this  section,  irrespective  of  the 
statements  made  of  bank  stock  or  securities.  This  is  the 
plain  and  obvious  meaning  of  the  language,  taken  in  con- 
nection with  the  other  provisions  above  alluded  to.  In 
this  view,  there  is  the  fullest  authority,  jurisdiction,  and 
power  of  the  board  to  review  the  entire  assessment  roll,  to 
correct  errors  therein,  and  to  raise  or  lower  the  valuation 
of  the  personal  property  therein  assessed. 

The  only  restriction  upon  the  power  of  the  board  is  that, 
in  raising  or  lowering  the  valuation  of  the  personal  prop- 
erty of  any  person  on  the  assessment  roll,  or  as  made  by 
the  assessor,  which  is  the  same  thing,  the  board  must  act 
and  so  decide  on  evidence  taken  he/ore  them.  There  is  no 
exception  of  any  class  or  kind  of  personal  property  in  the 
statute,  and  no  exception  can  therefore  be  made  by  judicial 
interpretation.  It  is  very  clear  that  the  legislature  did  not 
intend  to  except  from  the  review  and  correction  by  the 
board  of  review  that  important  and  valuable  kind  of  per- 
sonal property  known  as  securities  or  credits.  It  is  in  that 
form  that  taxable  property  can  be  most  easily  concealed 
and  protected  from  taxation.  It  is  the  common  form  and 
method  of  evading  taxation.  Some  of  the  greatest  capi- 
talists and  wealthiest  persons  of  the  state  have  but  little, 
if  any,  visible  property  subject  to  taxation,  and  their  prop- 
erty consists  almost  exclusively  in  money,  notes,  bonds, 
mortgages,  and  other  securities,  concealed  from  the  assessor, 
and  only  known  to  themselves.  They  make  the  statement 
under  oath  of  an  average  amount  of  valuation  of  such 
money  and  securities,^  deducting  their  average  indebted- 
ness. Is  that  final?  If  it  is,  then  the  statute  is  a  very 
convenient  and  impenetrable  shield  against  just  and  equal 
taxation.  The  board  can  correct  or  raise  the  valuation  of 
all  other  kinds  of  personal  property  by  evidence.  Why 
not  of  this  most  valuable  kind?    It  is  said  that  the  dis- 
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honest  tax-payer  can  be  prosecuted  for  perjury,  if  his  aver- 
age valuation  is  too  low.  It  may  be  answered  that  such  a 
conviction  would  not  equalize  the  assessment,  or  relieve 
the  honest  tax-payer  from  bearing  more  than  his  just  share 
of  the  burthen  of  taxation,  while  the  convict  is  forever  ex- 
empt. To  convict  would  require  evidence,  and  the  board 
of  review  could  obtain  that  evidence  as  readily. 

But  the  language  of  the  statute  is  clear  enough  to  evince 
such  an  intention  of  the  legislature  without  argument.^  The 
cases  cited  by  the  learned  counsel  of  the  appellant  are  not 
applicable  to  the  statute  now  in  force  and  above  considered. 
The  case  of  State  ex  rel.  Smith  v.  Cooper^  59  Wis.  666,  was 
one  in  which  the  statement  to  the  assessor  was  not  made 
by  the  tax-payer,  and  the  board  of  review  raised  the 
valuation  of  his  average  securities  upon  evidence  similar  to 
that  taken  in  this  case,  and  this  court  held  that  the  board 
acted  within  its  powers  in  doing  so.  In  Shove  v.  Ma7iitO' 
woe  J  57  Wis.  5,  the  statement  to  the  assessor  was  made  on 
oath,  and  the  average  value  of  this  class  of  property  stated 
therein.  The  board  of  review  raised  such  valuation  to  a 
much  larger  amount,  but  did  it  arbitrarily  and  without  evi- 
dence. In  construing  this  section  of  the  statute,  Mr.  jus- 
tice Cassodat  says :  "Thus  it  appears  that  the  board  of 
review  were  authorized  to  increase  or  lessen  the  assess- 
ment only  upon  being  '  satisfied  from  the  evidence  taken ' 
that  it  was  too  high  or  too  low."  But  the  action  of  the 
board  was  held  unlawful  only  because  it  was  not  based  on 
evidence  taken.  To  that  extent  it  is  authority  in  this  case. 
It  may  be  that  this  particular  point  was  not  contested,  but 
it  is  an  opinion  on  the  construction  of  the  statute  as  to  the 
power  of  the  board  to  raise  the  average  valuation  of  this 
class  of  personal  property  above  what  it  was  valued  in  the 
statement  under  oath  of  the  tax-payer. 

It  follows  that  the  board  of  review  had.  the  power  to 
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raise  the  average  valuation  of  the  securities  of  the  relator, 
and  did  so  on  sufficient  evidence. 

By  tlie  CourL — The  judgment  of  the  circuit  court  is 
affirmed. 


The  State  ex  bel.   Dwinnell,   Appellant,  vs.  Gayloed, 
Village  Clerk,  etc.,  Respondent. 

January  8 — January  1S9,  1889. 

Taxation,  flj  Village  of  Elkhorn:  Board  of  review  how  constituted. 
C^J  Excusing  assessor  from  voting.  fSj  Taxable  property: 
Notes,  mortgages,  etc.,  in  another  state. 

1.  By  statute  the  inhabitants  of  the  town  of  Elkhorn  were  incorpo- 

rated as  the  village  of  Elkhorn,  and  it  was  provided  that  the  elect- 
ive officers  of  the  village  (including  three  supervisors,  one  assessor, 
and  one  clerk)  should  severally  have  and  exercise  all  the  powers 
and  perform  all  the  duties  **  prescribed  by  statute  in  reference  to 
said  several  designated  officers  in  the  several  towns  of  this  state," 
At  that  time  assessors  were  the  only  officers  authorized  to  review 
assessments,  but  subsequently  boards  of  review  were  provided  for, 
which  (under  sec.  1060,  R.  S.,  as  amended  by  ch.  74,  Laws  of  1881) 
consisted  in  towns  of  the  supervisors,  clerk,  and  assessors,  and  in 
villages  in  which  taxes  w^ere  assessed  and  collected  independently 
consisted  of  the  president,  clerk,  and  assessors.  Held,  that  it  was 
the  intention  of  the  act  incorporating  the  village  of  Elkhorn  that 
the  officers  of  such  village  should  have  the  powere  and  perform  the 
duties  then  prescribed  by  statute  in  reference  to  similar  officers  in 
towns,  and  also  such  powers  and  duties  as  should  at  any  time  sub- 
sequently be  prescribed  in  reference  to  such  town  officers;  and 
hence  that  the  board  of  review  in  that  village  should  be  constituted 
as  such  boards  are  constituted  in  towns,  and  not  as  they  are  con- 
stituted in  other  villages. 

2.  A  quorum  being  present  and  voting,  the  fact  that  an  assessor  was 

excused  from  voting  does  not  invalidate  the  action  of  a  board  of 
review. 
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S.  Moneys,  and  notes  secured  by  mortgages  of  ]and  in  another  state, 
in  the  bands  of  an  agent  in  that  state  to  be  loaned,  collected,  and 
reloaned,  but  belonging  to  a  resident  of  this  state,  are  "  property 
in  this  state  "  (sec.  1034,  R.  S.)  and  taxable  here. 

APPEAL  from  the  Circuit  Court  for  Walworth  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

It  appears  from  the  record,  in  effect,  that  June  18,  1888, 
the  relator,  Gearge  W.  Dwinneli,  made  out  the  usual  state- 
ment of  his  personal  property  subject  to  taxation  in  the 
village  of  Elkhorn  in  Walworth  county,  and  presented  the 
same  to,  and  verified  the  same  before,  George  W.  Wylie, 
one  of  the  assessors  of  said  village,  wherein  he  placed  in  the 
column  headed  "  Valuation  by  Owner,'*  and  opposite  the 
following  words  and  figures,  to  wit:  "  15.  Average  amount 
of  notes,  bonds,  mortgages,  and  other  securities  for  debts 
due  or  to  become  due,  for  each  and  every  month  during  the 
year  ending  May  1,  over  and  above  the  average  amount  of 
bona  fde  unconditional  debts  owing  for  each  and  every  of 
said  months,  as  determined  under  sec.  1056,  K.  S.," —  the 
sum  of  "  $5,000."  Thereupon  said  assessor  placed  opposite 
the  same  words  and  figures,  and  in  the  column  headed 
'•Valuation  by  Assessor,"  the  sum  of  "$19,000;"  and  in  the 
next  column,  headed  "Eemarks,"  the  following:  "$14,000 
added  by  me  for  moneys  out  of  the  state.  Geobqe  W. 
Wylie,  Assessor." 

June  26,  1888,  the  matter  of  said  assessment  came  before 
the  board  of  review  of  said  village,  legally  in  session,  with 
all  the  members  of  the  board  present,  consisting  of  John 
Matheson,  Esq.,  chairman  of  the  board  of  supervisors; 
F.  W.  Isham  and  H.  C.  Norris,  supervisors ;  George  W. 
"Wylie,  assessor  of  said  village;  and  the  said  Charles  (J. 
Gaylord^  the  clerk  of  said  village, —  under  and  by  virtue  of 
eh.  153,  P.  &  L.  Laws  of  1857,  and  ch.  133,  P.  &  L.  Laws 
of  1858.     Said  relator  then  and  there  appeared  in  person 
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and  by  his  attorney  before  said  board,  and  objected  to  such 
increase  of  valuation  to  the  amount  of  $14,000  by  the  as- 
sessor as  being  wholly  unauthorized  by  law,  for  the  reason 
that  such  statement  under  oath  was  conclusive;  and  for 
the  further  reason  that  such  increase  was  unauthorized  by 
the  facts;  and  thereupon  oflFered  said  sworn  statement  in 
evidence.  Said  assessor  thereupon  claimed  that  said  $5,000 
wa«  too  low,  and  should  be  increased,  and  offered  to  sup- 
port the  same  by  proofs ;  and  thereupon  the  board  took 
testimony,  and  in  effect  proved  that  JDwinnell  admitted 
that  he  had  and  owned  $19,000  as  such  average  amount  of 
such  property;  that  he  had  it  in  the  hands  of  his  son-in-law 
in  Nebraska  as  broker  or  agent;  that  he  was  not  assessed 
thereon  in  Nebraska  for  the  previous  year,  and  did  not 
know  whether  he  had  been  in  1888;  that  if  that  property 
was  assessable  in  Elkhorn  at  all,  then  the  $19,000  was  not 
too  high.  Said  relator,  Dwinnell^  was  thereupon  sworn, 
but  did  not  deny  such  admissions,  but  gave  evidence  tend- 
ing to  show  that  they  were  true.  He  also  testified,  in 
effect,  that  he  had  passed  the  money  into  the  hands  of  said 
son-in-law,  to  loan,  collect,  and  reloan  for  him,  and  ^ve 
him  the  power  of  attorney  to  do  his  business,  and  discharge 
mortgages,  to  loan,  collect,  and  reloan ;  that  such  moneys 
were  sent  to  said  son-in-law  to  invest,  and  were  in  notes 
held  by  said  agent,  whom  he  paid  for  looking  after  such 
securities  and  moneys;  that  he  regarded  himself  as  a  resi- 
dent and  tax-payer  of  said  village.  Thereupon,  and  at  the 
request  of  the  attorney  for  the  relator,  and  with  his  knowl- 
edge and  consent,  the  said  board  adjourned  to  July  6, 1888, 
to  consider  and  inform  themselves  upon  their  legal  duty; 
and  due  notice  thereof  was  posted  on  the  town  hall,  at  the 
post-office,  on  the  Park  Hotel,  and  on  the  Nickel  Plate 
Hotel,  respectively,  but  no  notice  thereof  was  posted  on  the 
outer  door  of  the  village  clerk's  office.  Verbal  notice 
thereof  was  given  to  said  relator. and  his  said  attorney. 
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Said  board  again  convened  July  6, 1888,  at  the  appointed 
hoar,  with  the  said  attorney  of  the  relator  present,  and  he 
was  invited  by  said  board  to  offer  further  t^timony  or  be 
heard  farther  on  the  matter  if  he  wished.  The  board  took 
some  further  testimony  with  his  consent,  sufficiently  stated 
above.  Thereupon  said  board  of  review,  by  unanimous 
vote  (with  the  exception  of  said  Wylie,  the  assessor  and  a 
witness,  who  was  excused  from  voting),  did  decide  and  fix 
the  amount  and  valuation  of  the  relator's  personal  property 
so  described  at  the  sum  and  amount  of  $19,000.  Thereupon 
said  judgment  and  proceedings  before  said  board  of  review 
were  taken  to  and  before  the  circuit  court  for  Walworth 
county  upon  a  common-law  writ  of  certiorari^  and,  upon 
the  hearing  of  said  matter  by  and  before  said  court,  it  was 
found  bv  the  said  court,  in  effect,  that  said  proceedings  of 
said  board  were  witiiin  its  jurisdiction,  and  were  regular, 
and  that  the  said  decision  of  said  board  was  supported  both 
by  the  law  and  the  sworn  testimony  and  the  evidence  given 
before  said  board ;  and  it  was  thereupon  ordered,  adjudged, 
and  decreed  by  said  court  that  said  action  of  said  board  in 
said  matter  be  and  was  thereby  affirmed,  and  that  the  same 
should  stand  as  of  full  force,  with  costs.  From  that  judg- 
ment of  the  circuit  court  the  relator  appeals. 

For  the  appellant  there  was  a  brief  signed  by  J.  F,  Lyon 
cfe  Son,  and  the  cause  was  argued  orally  by  J,  F.  Lyon  and 
Jay  F.  Lyon,  They  contended,  inter  alia^  that  money, 
notes,  etc.,  in  the  hands  of  an  agent  in  another  state  to 
loan,  collect  in,  and  reloan,  as  a  permanent  business,  the 
agent  having  full  control  and  management  of  them,  and 
which  are  taxable  in  that  other  state,  are  not  taxable  here. 
Taxation  and  protection  are  reciprocal;  and  the  owner  of 
such  property  receives  no  benefit  in  respect  thereto  from 
the  laws  of  this  state.  Redmond  v.  Ooinm^rs,  87  N.  C.  122; 
Mayor  v.  Baldwin^  57  Ala.  61,  68;  Cooley  on  Taxation  (1st 
ed.),  14,  note  4;  People  v.  Gardner,  51  Barb.  358;  Wilkey 


Digitized  by  VjOOQIC 


320  SUPREME  COURT  OF  WISCONSIN, 

The  State  ex  rel.  Dwinnell  vs.  Gaylord. 

V.  Pekin,  19  111.  160;  Wilcox  v.  EUis,  14  Kan.  588,  603; 
Fisher  V.  Rush  Co,  19  id.  414;  People  ex  rel.  Iloyt  v,  Comvibrs^ 
23  N.  T.  224,  226;  Uutchinsm  v.  Board,  66  Iowa,  35.  In 
accordance  with  this  principle  the' state  of  Nebraska  holds 
the  property  in  question  taxable  there.  Finch  v.  Yorh  Co. 
19  Neb.  50.  And  this  has  been  held  constitutional.  Tap- 
pan  V.  Merchants'  Bank,  19  Wall.  491,  502.  The  siius  of 
personal  property  for  the  purpose  of  taxation  does  not  fol- 
low the  domicile  of  the  owner.  Albany  v.Meekin,  3  Ind. 
481,  56  Am.  Dec.  522;  Alvany  v.  PoweU,  2  Jones  Eq.  51; 
Burroughs  on  Taxation,  ch.  4;  1  Desty  on  Taxation,  59, 64; 
Welty  on  Assessments,  sec.  43;  People  ex  rel.  Hoyt  v. 
ComrrCrs,  23  N.  T.  224;  Fisher  v.  Push  Co.  19  Kan.  414; 
People  V.  Niles,  35  Cal.  282,  285;  St.  Louis  v.  Wiggins 
Ferry  Co.  40  Mo.  580,  586,  589;  Taylor  v.  St.  Louis  Co.  CL 
47  id.  594,  601;  Curtis  v.  Ward,  58  id.  295;  State  ex  rd. 
Dunnica  v.  Howard  Co.  Ct.  69  id.  454.  That  the  situs  in 
a  case  like  this  is  at  the  domicile  of  the  agent,  see,  also, 
Catlinv.  Hull,  21  Vt.  162;  Bullock  v.  Guilford,  59  id.  516, 
519;  People  ex  rel.  Westhrook  v.  Trustees,  48  N.  T.  390; 
Culbertson  v.  CommWs,  52  Ind.  361,  366;  Herron  v.  Keeran, 
59  id.  472;  Foresman  v.  Byrns,  68  id.  247;  Goldgart  v.  Peo- 
ple, 106  111.  25;  People  v.  Home  Lns.  Co.  29  Cal.  534;  In  re 
Jefferson,  35  Minn.  215;  1  Desty  on  Taxation,  57;  Welty 
on  Assessments,  sec.  45;  56  Am.  Dec.  530.  That  the  situs 
is  not  at  the  domicile  of  the  principal,  see,  further.  People 
ex  rel.  Pacific  S.  M.  Co.  v.  Comm'rs,  5  Hun,  200,  64  N.  Y. 
541;  People  v.  ComnCrs,  4  Hun,  595;  People  v.  Smith,  88 
N.  Y.  576;  Hunter  v.  Board,  33  Iowa,  376,  379;  Browne 
on  Assessment,  408. 

Under  sec.  1,  ch.  133,  P.  &  L.  Laws  of  1858,  it  was  the  in- 
tention of  the  legislature  that  the  officers  of  the  village  of 
Elkhorn  should  have  the  same  powers  and  duties  and  be 
subject  to  the  same  liabilities  that  similarly  designated 
town  officers  at  that  time  had  and  were  subject  to;  but  that 
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snch  powers,  duties,  and  liabilities  would  be  ir 
the  modification  of  the  powers,  duties,  and  lia 
larly  designated  town  officers,  but  by  amendi 
directly  to  village  officers.  The  provisions  : 
lages  govern,  therefore,  as  to  the  compositioi 
of  review  of  the  village  of  Elkhorn,  and  suet 
consist  of  the  chairman  of  the  board  of  supes 
lage  clerk,  the  assessor,  and  no  others.  In  tl 
ereasipg  the  valuation,  the  board  was  compos 
members,  and  allowed  two  outsiders  to  parti 
proceedings  and  act  with  them. 

For  the  respondent  there  wa<s  a  brief  by  1 
and  oral  argument  by  J.  E.  Dodge.  They  s 
other  things,  that  the  question  is  not  whether 
in  some  form  lay  a  tax  which  must  be  paid 
on  account  of  having  made  investments  the 
whether  the  valuable  property  consisting  it 
right  to  receive  payment,  vested  in  the  person 
has  its  sitvs  in  Wisconsin  so  as  to  be  "propei 
state."  That  it  has  its  situs  here  is  declared 
of  substantially  every  state  in  the  Union,  ( 
haps  New  York  and  Kansas.  State  Tax  ot 
Bondsy  15  Wall.  317 ;  KirUand  v.  HoichhisSy 
San  jFrancisco  v.  Mackej/y  22  Fed.  Eep.  60 
Guilford,  69  Vt.  516;  Mayor  v.  Hussey,  67  M 
itigton  V.  Sebastian  y  25  Ohio  St.  8;  Bradley 
id.  28;  Orant  v.  Jones,  39  id.  506;  Kellogg 
Co.  42  Wis.  97;  Johnston  v.  Oshkosh,  65  id.  ^ 
Am.  Dredging  Co.  15  Atl.  Kep.  (Pa.),  443. 

Cassodat,  J.  Some  of  the  questions  prei 
case  were  also  involved  in  State  ex  rel.  Smi 
ante,  p.  306,  and  are  fully  considered  in  the  < 
Justice  Obton  filed  herewith.  In  this  case 
will  confine  ourselves  to  questions  not  there 
Vol.  78—21 
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1.  It  is  claimed  that  the  board  of  review  was  illegally 
constituted;  that  the  two  supervisors,  Isham  and  Norris, 
acted  as  members  of  such  board  without  authority  of  law; 
that  as  the  assessor,  Wylie,  was  excused  from  voting,  the 
action  of  the  board  complained  of  was  only  by  two  legally 
constituted  members.  Sec.  1,  ch.  153,  P.  &  L.  Laws  of  1857, 
as  amended  by  sec.  1,  ch.  133,  P.  &  L.  Laws  of  1858,  pro- 
vided that  "the  inhabitants  of  the  district  of  country  in- 
cluded in  the  limits  and  boundaries  of  the  town  now  known 
as  the  'Town  of  Elkhorn,'  in  the  county  of  Walworth,  are 
hereby  created  a  body  corporate  and  politic,  by  the  name 
and  style  of  *The  Village  of  Elkhorn,'  .  .  and  shall 
be  competent  to  have  and  exercise  all  the  rights,  and  be 
subject  to  all  the  liabilities  and  duties,  appertaining  to  a 
municipal  corporation,  and  shall  have  and  exercise  all  the 
rights  and  be  subject  to  all  the  liabilities  of  the  inhabitants 
of  the  several  towns  in  this  state.  .  .  .  The  elective 
oflScers  of  said  corporation  shall  be  three  supervisors,  one 
of  whom  shall  be  designated  as  chairman,  one  assessor,  one 
clerk,  one  treasurer,  one  superintendent  of  schools,  four 
justices  of  the  peace,  and  two  constables,  who  shall  be 
elected  at  the  same  time  and  in  the  same  manner,  and  shall 
severally  have  and  exercise  ail  the  pa^ers^  and  be  subject  to 
and  perform  all  the  duties  and  liabilities,  prescribed  lyr 
statute  in  reference  to  said  several  designated  oflBcers  in  the 
several  towns  of  this  state.  .  .  ."  At  that  time  "each 
assessor"  was  to  appear  at  a  time  and  place  named,  "for 
the  purpose  of  reviewing  his  assessment," and  was  to  "con- 
tinue such  review  from  day  to  day  so  long  as  "  should  be 
necessary  for  that  purpose.  Sec.  32,  ch.  18,  R.  S.  1858. 
Such  assessor  at  the  time,  therefore,  was  the  only  officer 
authorized  to  review  such  assessment.  But  the  act  so  in- 
corporating the  inhabitants  Of  the  whole  town  of  Elkhorn 
into  such  village  clearly  intended  by  the  language  quoted, 
not  only  that  the  several  elective  officers  therein  named 
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shonld  have  and  exercise  the  same  powers  and  duties  then 
prescribed  by  statute  in  reference  to  said  several  designated 
officers  in  the  several  towns,  but  also  such  as  might  at  any 
time  subsequently  be  prescribed  by  statute  in  reference 
thereto  in  the  several  towns;  in  other  words,  that  said  vil- 
lage should  at  all  times  thereafter,  with  respect  to  the 
powers  and  duties  of  such  elective  officers  therein  named, 
stand  on  the  same  footing  as  such  several  designated  offi- 
cers in  the  several  towns.  Any  other  construction  would 
create  endless  confusion,  when  the  manifest  purpose  was  to 
prevent  any  confusion.  The  result  is  that  the  statutes  re- 
specting such  boards  of  review  are  applicable  to  the  village 
of  Elkhorn. 

The  statute  provides  and  for  a  long  time  has  provided, 
that  "  the  supervisors^  clerh^  and  assessor's  of  each  town^  the 
mayor,  clerk,  and  assessors  of  each  city,  the  president,  clerk, 
and  assessors  of  each  village  in  which  taxes  are  assessed 
and  collected  independently  of  the  town,  shall  constitute  a 
board  of  review  for  such  town,  city,  or  village.  .  .  .  A 
majority  shall  constitute  a  quorum."  Sec.  1060,  E.  S.,  and 
ch.  74,  Laws  of  1881.  Elkhorn,  obviously,  is  not  a  village 
in  which  taxes  are  assessed  and  collected  independently  of 
the  town,  but  one  which  in  many  respects  is  on  the  same 
footing  as  a  town,  but  with  increased  or  enlarged  munici- 
pal pov^ers.  It  has  no  president  in  name,  but  the  chairman 
of  the  board  of  supervisors  exercises  corresponding  powers. 
It  follows  that  the  board  of  review  in  question  was  legally 
constituted.  The  mere  fact  that  the  assessor  was  excused 
from  voting  is  of  no  significance. 

2.  It  is  strenuously  urged  that  the  moneys,  notes,  and 
mortgages  in  the  hands  of  the  relator's  agent  in  Nebraska 
were  not  taxable  in  Elkhorn,  where  he  resided.  An  able 
brief  is  presented,  and  numerous  authorities  are  cited  in 
support  of  such  contention.  We  do  not  feel  called  upon  to 
analyze  and  harmonize  the  numerous  cases  cited.     Counsel 
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is  undoubtedly  correct  in  claiming  that  taxes  are  only  to  be 
levied  upon  such  property  as  the  legislature  may  prescribe. 
Sec.  1,  art.  VIII,  Const.  The  question,  therefore,  is  whether 
moneys,  notes,  or  notes  secured  by  mortgages  on  lands  in 
another  state,  owned  by  a  resident  of  this  state,  but  in  the 
hands  of  an  agent  in  such  other  state  for  the  purpose  of  be- 
ing loaned,  collected,  and  reloaned,  are  among  the  classes  of 
property  prescribed  for  taxation  in  the  taxing  district  of 
such  owner's  residence.  Taxes  must  be  levied  upon  all 
property  in  this  state  except  such  as  is  exempted  therefrom. 
Sec.  1034,  R  S.  The  classes  of  property  so  exempted  are 
enumerated  in  sec.  1038,  R.  S.  None  of  the  property  here 
in  question  is  enumerated  in  that  section.  The  term  *^  per- 
sonal property,"  as  used  in  the  "  title  "  of  the  Revised  Stat- 
utes on  **  Taxation,"  must  "  be  construed  to  mean  and  in- 
clude .  .  .  all  debts  due  from  solvent  debtors^  whether  on 
account^  note,  contract,  bond,  mortgage,  or  other  security,  or 
whether  such  debts  are  dice  or  to  become  due.^^  Sec.  1036.  All 
personal  property  must  be  assessed  in  the  assessment  dis- 
trict where  the  owner  resides,  except  as  otherwise  provided 
by  statute.  Sec.  1040,  R  S.,  and  ch.  354,  Laws  of  1883. 
No  statute  provides  for  the  assessment  of  the  classes  of 
property  in  question  in  any  other  than  the  district  of  the 
owner's  residence.  The  owner  of  personal  property  is  to 
include  in  his  statement  thereof,  under  oath,  "the  average 
amount  of  such  money,  notes,  bonds,  mortgages  or  other 
securities  owned  or  held  by  him,"  etc.  Sec.  1056,  R.  S.  No  ex- 
ception is  made  as  to  the  residence  of  the  debtor,  or  the  loca- 
tion or  possession  of  the  evidence  of  such  indebtedness.  The 
substance  of  it  is  that  if  such  resident  of  this  state  owns  such 
moneys,  notes,  bonds,  mortgages,  or  other  securities,  then 
he  is  required  to  list  them  for  taxation,  if  they  are  taxable 
under  the  statutes.  Whether  they  are  taxable  or  not  de- 
pends upon  whether  such  credits  are  property  within  this 
state.    The  statutes  expressly  declare  them  to  be  property. 
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The  question,  therefore,  narrows  down  to  this:  whether 
such  credits,  belonging  to  such  resident,  are  property  in  this 
statCy  within  the  meaning  of  the  statute.  It  must  bo  con- 
ceded that  the  taxing  laws  of  the  state  have  no  extra- 
territorial operation.  Such  notes  and  mortgages,  however, 
are  mere  evidences  of  indebtedness.  The  destruction  of 
such  evidences  does  not  necessarily  extinguish  the  debts. 
They  are  merely  choses  or  things  in  action.  Such  mere 
credits  have  no  other  situs  than  the  domicile  of  the  owner, 
unless  made  so  by  statute.  As  observed  by  counsel  for  the 
village,  in  the  case  of  such  intangible  species  of  property 
the  thing  that  is  valuable  is  ^^  the  right  of  the  creditor  to  re- 
ceive property  or  money  "  and  to  enforce  such  right  by  ac- 
tion in  court.  When,  as  here,  there  is  an  absence  of  any 
statute  i^rescribing  a  different  rule,  and  an  absence  of  any 
evidence  of  any  injustice  by  reason  of  double  taxation,  we 
must  hold,  under  our  statutes  cited,  that,  for  the  purposes 
of  taxation,  a  debt  has  its  situs  at  the  residence  of  the 
creditor,  and  may  be  taxed  there.  This  ruling  is  certainly 
supported  by  the  great  weight  of  authority.  State  v.  Darcy^ 
16  Atl.  Rep.  (N.  J.),  160;  Comm.  v.  American  Dredging  Go. 
15  Atl.  Eep.  (Pa.),  443;  Worthington  v.  Sebastian^  25  Ohio 
St.  1 ;  Bradley  v.  Bauder,  36  Ohio  St.  28;  Kirtland  v.  Uotch- 
kissy  100  U.  S.  491 ;  and  the  numerous  cases  cited  by  Mr. 
Freeman  in  56  Am.  Dec.  527-530.  As  will  there  appear, 
in  some  states  exceptions  are  made  where  such  evidences  of 
debt  are  held  in  another  state  in  such  a  way  as  to  acquire 
a  situs  there.  Such  cases  are  urged  upon  us  with  much 
force  by  the  learned  counsel  for  the  relator,  but  we  decline 
to  follow  them;  and,  besides,  the  evidence  does  not  squarely 
bring  the  case  Within  the  rulings  of  some  of  those  cases. 

3.  The  evidence  seems  to  be  sufficient  to  sustain  the  ac- 
tion of  ihe  board  of  review. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Digitized  by  VjOOQIC 


326  SUPREME  COURT  OF  WISCONSIN, 


Niland  vs.  Marphy. 


NiLAND,  Respondent,  vs.  Mubphy,  Appellant. 

January  8  —  Jamiary  29,  1889, 

Statute  of  frauds:  Oral  contract  for  sale  of  land:  Acceptance  of  deed: 
Refusal  to  pay  price:  Measure  of  damages:  Evidence. 

1,  Where  a  conveyance  has  been  executed  and  accepted  in  pursuance 

of  an  oral  contract  for  the  sale  of  land,  an  action  may  be  main- 
tained for  a  breach  of  the  promise  to  pay  the  contract  price. 
The  statute  of  frauds  does  not  apply  to  such  an  executed  agree- 
ment. 

2.  The  measure  of  damages  in  such  case  is  the  amount  promised  to 

be  paid,  and  interest.  And  though  it  was  not  all  due  presently  at 
the  time  of  the  sale,  yet  the  whole  amount  may  be  recovered 
where  it  is  all  due  before  the  trial  and  the  grantee  has  from  the 
outset  ref  use<l  to  execute  the  notes  and  mortgage  which  he  agreed 
to  give  for  the  deferred  payments. 

8.  Evidence  of  the  value  of  the  land  is  properly  excluded  in  such  a 
case,  the  value  having  been  fixed  in  the  deed. 

4.  Evidence  that  after  receiving  a  deed  the  grantee  directed  a  sale  of 
■  the  premises,  shows  an  acceptance  of  the  deed. 

'  APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 
Action  to  recover  the  sum  of  $6,000,  being  the  purchase 
price  of  land  conveyed  to  the  defendant  pursuant  to  an 
oral  contract  of  sale.  The  defendant  purchased  the  land 
of  the  plaintiflTs  agent,  McDermott,  at  Ashland  on  March 
25,  1887,  and  under  his  instructions  a  deed,  together  with 
drafts  of  notes  and  a  mortgage  to  be  given  for  deferred  pay- 
ments, was  sent  to  him  at  Milwaukee  on  the  day  of  sale, 
upon  the  receipt  of  which  he  was  to  forward  to  McDennott 
his  draft  for  $1,500,  and  execute  and  return  the  notes  and 
mortgage.  The  defendant  received  the  deed,  notes,  and 
mortgage  at  Milwaukee  on  March  29.  After  the  receipt  of 
the  deed,  and  on  the  same  day,  he  telegraphed  to  McDer- 
mott: *'Sell  those  lots  to-day,  if  possible,  at  two  hundred 
to  two  fifty.  I  go  up  to-night; "  and  on  the  following  day 
he  telegraphed :  "  Could  not  leave  last  night.    If  not  al- 
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ready  sold,  sell  to-day  at  best  you  can  over  cost."  On 
March  31  the  defendant  went  to  Ashland  and  told  McDer- 
mott  that  he  would  not  accept  the  deed,  and  left  it  in 
McDermott's  ofHce,  though  the  latter  refused  to  receive  it. 
The  court  found  that  the  defendant  accepted  the  deed,  and 
that  the  plaintiff  was  entitled  to  recover  the  purchase  price. 
From  a  judgment  entered  accordingly  the  defendant  ap- 
peals. 

For  the  appellant  there  were  briefs  by  FincheSy  Lynde  dk 
Miller^  attorneys,  and  E,  P.  Smith,  of  counsel,  and  oral 
argument  by^  JUr.  Smith.  They  contended,  inter  alia,  that 
no  recovery  could  bo  had  in  this  action  because  it  was 
brought  for  the  breach  of  an  alleged  parol  contract,  abso- 
lutely void  in  not  complying  with  the  requirements  of  sec. 
2304,  E.  S.  Brandeis  v.  Nexi^tadtl,  13  Wis.  142;  Popp  v. 
Swanke,  68  id.  364,  368 ;  Clarke  v.  Lincoln  L.  Co.  59  Wis.  665 ; 
Hooker  v.  Knah,  26  id.  511.  It  cannot  be  said  that  the  deed 
takes  the  place  of  and  evidences  the  contract.  It  contains 
none  of  the  stipulations,  part  and  parcel  of  the  alleged  con- 
tract, nothing  as  to  the  manner  and  time  of  payment,  noth- 
ing as  to  the  securities  to  be  given.  Thomas  v.  Sowards, 
25  Wis.  631-6;  Camjpbell  v.  Thomas,  42  id.  441;  Popp  v. 
Swanke,  68  id.  364.  There  was  no  delivery  or  acceptance 
of  the  deed,  and  therefore  defendant  had  a  right  to  repose 
upon  the  statute  and  repudiate  the  transaction.  Mille?*  v. 
PeUetier,  4  Edw.  Ch.  106;  Brandeis  v.  Neusiadtl,  13  Wis. 
158;  Little  v.  Needham,  39  Mich.  147;  Cooper  v.  Jackson,  4 
Wis.  547,  551;  Fonda  v.  Sage,  46  Barb.  109.  If  there  had 
been  a  delivery  and  acceptance  of  the  deed,  and  a  conse- 
quent transfer  of  title,  there  could  be  no  recovery  of  dam- 
ages pursuant  to  the  contract,  because  "it  cannot  for  any 
purpose  be  considered  as  ever  having  had  an  existence." 
Brandeis  v.  Neustadtl,  supra;  2  Pomeroy's  Eq.  Jur.  sec. 
964.    It  cannot  be  said  that  the  contract  to  pay  might  rest 
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in  parol  and  be  separated  from  that  to  convey  —  that  one 
was  legal  and  the  other  illegal, —  for  the  contract  to  pay 
would  be  without  consideration  if  the  contract  to  convey 
were  void.  Little  v.  Needham^  39  Mich.  149;  Oriswold  v. 
MesaengeTy  6  Pick.  517;  Flint  v.  Shddmy  13  Mass.  448.  If 
there  had  been  an  oral  promise  to  pay  monQj  presently  in 
consideration  of  land  sold  and  conveyed,  an  action  would 
lie  to  enforce  the  same.  Basford  v.  Pearson^  9  Allen,  890. 
But  a  parol  contract  containing  other  terms  than  for  the 
immediate  payment  of  the  entire  purchase  money,  cannot 
be  shown.  If  the  deed  had  been  delivered  and  accepted 
the  grantor  might  recover,  on  proper  pleadings,  what  the 
land  was  reasonably  worth.  But  in  that  case  evidence  as 
to  the  value  of  the  land  must  be  admitted. 

For  the  respondent  there  was  a  brief  by  Jos.  IF.  Illner^ 
attorney,  and  Quarles^  Spence  c6  Dyer^  of  counsel,  and  oral 
argument  by  2\  W.  Spence.  To  the  point  that  the  action 
could  be  maintained,  they  cited  Alger  v.  ScoviUe^  1  Gray, 
394;  Trowbridge  v.  Wet/terbee^  11  Allen,  3G4;  Bowen  v, 
Bellj  20  Johns.  338;  Poineroy  v.  Winshipy  12  Mass.  514- 
623;  Brackett  v.  Evans^  1  Cush.  79-82;  Linscott  v,  Mcln- 
tire,  15  Me.  203;  Thayer  v.  Viles,  23  Vt.  494;  Wolfe  v. 
Hauvery  1  Gill,  84;  Thomas  v.  Dickinson,  12  K  Y.  364; 
Michael  v.  Foil,  100  K  0.  178;  Holland  v.  Ilayt,  14  Mich. 
242;  Green  v.  Batson,  71  Wis.  57-58.  The  measure  of  dam- 
ages is  the  stipulated  price  and  interest.  3  Parsons  on 
Cont.  (7th  ed.),  208-210;  Goodpaster  v.  Porter,  11  Iowa, 
161;  Shawhan  v.  Van  Nest,  25  Ohio  St.  490;  Van  Valken- 
burg  V.  Graff ut,  15  Hun,  147;  Thomas  v.  Dickinson,  13 
N.  Y.  364;  Haskell  v.  Hunter,  23  Mich.  305;  Chapman  v. 
Ingram,  30  Wis.  290;  Crawford  v.  Earl,  38  Wis.  312;  Tafi 
V.  Wildman,  15  Ohio,  123;  Evans  v.  C.  ds  R.  L  li.  Co.  26 
HI.  189;  Saladin  v.  Mitchell,  45  id.  79;  Old  Colony  B.  Corp. 
V.  Evans,  6  Gray,  34. 
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CoLB,  0.  J.  To  our  minds  the  proof  is  perfectly  conclu- 
sive that  the  defendant  accepted  the  deed  which  was  sent 
to  him  at  Milwaukee  pursuant  to  the  understanding  at  the 
time  of  the  purchase  at  Ashland.  He  requested  the  agents 
of  the  plaintiff  to  send,  the  deed  by  mail  to  him  there,  when 
he  agreed  to  remit  the  $1,500  and  execute  the  notes  and 
mortgage  for  the  deferred  payments.  The  evidence  shows 
that  the  deed  was  sent  and  was  accepted.  These  facts,  we 
think,  are  proven  by  the  most  satisfactory  testimony.  The 
court  below  so  found,  and  no  other  inference  .could  bo  made 
from  the  admitted  facts.  The  counsel  for  the  defendant 
insists  that  the  deed  was  not  accepted,  but  that  the  pur- 
chase was  repudiated  by  his  client.  This  position  we  deem 
untenable.  It  appears  that  after  the  deed  came  to  hand 
the  defendant  sent  the  telegrams  which  were  offered  in 
evidence  to  the  McDermotts,  directing  them  to  sell  the  lots. 
These  dispatches  are  inconsistent  with  any  other  theory 
than  that  the  defendant  had  fully  accepted  the  deed,  and 
considered  the  property  his  own.  Otherwise  ho  would  not 
have  assumed  the  right,  as  he  did,  to  dispose  of  it.  So  in 
this  case  we  must  hold  that  the  defendant  accepted  the 
deed  and  became  the  owner  of  the  lots.  The  case  will  be 
decided  upon  that  assumption. 

The  suit  is  brought  to  recover  the  consideration  agreed 
to  be  paid  for  the  real  estate.  It  is  objected  that  the  ac- 
tion cannot  be  maintained,  because  the  contract  was  for 
the  sale  of  lands,  and,  not  being  in  writing,  was  within  the 
statute  of  frauds.  But  when,  in  pursuance  of  a  verbal  con- 
tract, a  conveyance  has  been  executed  and  accepted,  an  ac- 
tion may  be  maintained  for  a  breach  of  the  promise  to  pay 
the  contract  price.  The  statute  does  not  apply  to  such  an 
executed  agreement.  Bowen  v,  Bell^  20  Johns.  338 ;  Reming- 
ton V.  Pahner,  62  N.  Y.  31;  Hodges  v.  Green,  28  Vt.  358; 
King  v.  Smith,  33  Vt.  22;  Weld  v.  Nichols,  17  Pick.  538; 
Pagev.  Monks,  5  Gray,  492;  Preble  v,  Baldwin,  6  Gush.  650; 
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Worden  v.  Sharps  56  III.  101;  Wetherhee  v.  Potter,  99  Mass. 
854.  If  some  of  the  stipulations  in  the  contract  are  within 
the  statute  and  others  are  not,  and  those  which  are  within 
it  have  been  performed,  an  action  lies  on  the  other  stipula- 
tions, if  they  are  separate.  Browne  on  Stat,  of  Frauds, 
§§  116,  117.  The  learned  counsel  for  the  defendant  says 
that,  even  if  there  had  been  a  delivery  and  acceptance  of 
the  deed  so  as  to  pass  the  title,  still  there  could  be  no  re- 
covery of  the  consideration,  because  the  contract  was  void. 
The  above  authorities,  and  others  to  the  same  effect,  which 
might  be  cited,  shows  that  this  position  is  unsound.  Says 
Browne,  in  the  sections  above  cited :  "  When  so  much  of 
a  contract  as  would  bring  it  within  the  statute  of  frauds 
has  been  executed,  all  the  remaining  stipulations  become 
valid  and  enforceable,  and  the  parties  to  the  contract  re- 
gain all  the  rights  of  action  they  would  have  had  at 
common  law^  Thus  when,  in  pursuance  of  a  verbal  con- 
tract, a  conveyance  or  lease  of  land  is  executed  or  goods 
are  sold  and  delivered,  an  action  maj'^  be  maintained  for 
the  breach  of  the  promise  to  pay  the  price  or  of  any  of 
the  other  stipulations  of  the  contract:  provided,  of  course, 
they  be  not  such  stipulations  as  the  statute  requires  to  be 
in  writing."  There  is  nothing  in  the  decisions  of  this  court 
in  conflict  with  this  view  of  the  law.  In  Brandeis  v.  Neu- 
atadtly  13  Wis.  142,  there  was  a  parol  executory  contract 
for  the  sale  of  lands  where  a  part  of  the  purchase  money 
was  paid.  Dixon,  C.  J.,  held  that  the  purchaser,  after  a 
demand  for  the  repayment  by  the  seller  of  the  money  paid, 
and  after  the  refusal  by  him  to  repay,  might  maintain  an 
action  to  recover  such  money  paid.  In  CampbeU  v.  Thomas, 
42  Wis.  437,  there  had  been  no  such  complete  performance 
of  the  verbal  agreement  to  sell  as  would  take  the  case  out 
of  the  statute.  That  case  is  plainly  distinguishable  from 
the  one  at  bar,  where  there  has  been  an  acceptance  of  the 
deed  by  the  vendee,  and  a  parol  agreement  for  the  sale  has 
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been  fully  executed.  "The  statute  of  frauds  has  no  ap- 
plication to  an  executed  agreement,  and  is  no  defense  in  an 
action  brought  to  recover  the  money  which  the  party  is 
bound  by  the  contract  to  pay."  Remington  v.  Palmei\ 
62  N.  r.  31.  In  Liddle  v.  Needham,  39  Mich.  147,  there  had 
been  no  acceptance  of  the  deed  by  the  father,  and  the 
court  would  not  imply  a  promise  on  his  part  to  pay  for  the 
land  which  had  been  deeded  to  his  son.  The  case  may  be 
good  law,  but  it  certainly  does  not  conflict  with  the  views 
which  we  have  expressed.  Here  an  undertaking  to  pay 
must  surely  be  implied  from  an  acceptance  of  the  convey- 
ance.     Vilas  V.  Dickinson^  13  Wis.  488. 

But  it  is  further  insisted  that  there  could  be  no  recovery 
for  the  full  amount  named  as  the  purchase  price,  because 
the  money  was  not  all  due  presently  when  the  sale  was 
made.  The  money,  however,  was  all  due  before  the  action 
was  tried,  and  the  defendant  had  from  the  outset  refused  to 
execute  the  notes  and  mortgage  which  he  agreed  to  give. 
Upon  the  facts,  we  think  the  plaintiff  was  entitled  to  re- 
cover the  amount  of  money  which  the  defendant  had  agreed 
to  pay;  that  is  to  say,  the  consideration  specified  in  the 
deed.  The  measure  of  damages  for  the  breach  of  a  prom- 
ise was  the  amount  promised  to  be  paid,  and  interest. 
Tripp  V.  Bishop^  56  Pa.  St.  424,  and  cases  cited  by  plaint- 
iffs counsel  on  his  brief.  These  authorities  show  that  it 
was  not  error  to  exclude  proof  of  the  value  of  the  land,  be- 
cause the  parties  themselves,  by  agreement,  had  fixed  such 
value  in  the  deed.  Nor  was  there  any  error  in  admitting 
the  evidence  as  to  the  contents  of  the  deed  which  had  been 
lost. 

Upon  the  whole  case  we  think  the  judgment  of  the  cir- 
cuit court  was  correct,  and  must  be  affirmed. 

By  the  Court —  Judgment  aflBrmed. 

See  notes  to  this  case  in  41  N.  W.  Rep.  885,  836.— Rep. 
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The  Continental  National  Bank  of  Chioago,  Respond- 
ent, vs.  McGeooh,  imp.,  Appellant.' 
Tras  Continental  National  Bank  of  Cuioago,  Respond- 
ent, vs.  Wells,  imp.,  Appellant. 

January  9  —  January  It9, 1S89. 

Negotiable  Instruments.  ("IJ  Liability  of  indorsera:  8fatute$  of 
another  state:  Judicial  notice:  Demurrer,  (2)  Uncertainty  in 
amount  and  time  of  payment:  Collateral  securities, 

L  In  an  action  against  the  indorsers  of  an  instrument  for  the  pay- 
ment of  money,  made  and  payable  in  another  state,  the  court  will 
not,  on  demurrer,  take  judicial  notice  of  laws  of  that  state  relat- 
ing to  the  liability  of  indorsers,  which  have  not  been  pleaded. 

2.  A  written  instrument  for  the  payment  of  a  specified  sum  of  money 
at  a  time  specified,  is  rendered  non-negotiable  by  an  alternative 
contract  therein  that  the  payee  may  sell  the  collateral  securities 
mentioned  therein,  and,  if  these  dec}ine  in  value,  may  sell  them 
before  the  money  for  which  the  instrument  was  given  would 
otherwise  become  due,  in  which  case  the  proceeds  of  the  sale, 
less  the  expenses  thereof,  shall  be  applied  in  payment  or  part  pay- 
ment of  the  debt,  and  if  a  deficiency  remains  the  amount  thereof 
shall  become  due  forthwith. 

APPEALS  from  the  Circuit  Court  for  Milwduhee  County. 

These  are  separate  appeals  by  the  defendants  Daniel 
Wellsy  Jr.^  and  Peter  McGeoch^  from  orders  striking  out 
the  separate  demurrer  of  each  to  the  complaint  as  frivo- 
lous.    Both  appeals  present  precisely  the  same  questions. 

The  causes  of  action  stated  in  the  complaint  are  balances 
alleged  to  bo  due  the  plain tiflf  on  four  instruments  in  writ- 
ing for  the  payment  of  money,  to  each  of  which  all  of  the 
defendants  are  parties.  The  complaint  contains  a  separate 
count  on  each.  The  first  count  is  upon  the  following  in- 
strument: 

"$150,000.  Chicago,  III.,  May  10,  1883. 

"Ninety  days  afterdate  we  promise  to  pay  The  Continen- 
tal  National  BanJc  of  Chicago^  or  order,  one  hundred  and  fifty 
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thousand  dollars,  at  the  banking-bonse  of  said  bank,  value 
received,  with  interest  at  the  rate  of  eight  per  cent,  per 
annum  after  maturity,  having  deposited  with  said  bank,  as 
collateral  security,  warehouse  receipts  for  provisions,  which 
said  security,  or  any  part  thereof,  we  hereby  give  the  said 
bank,  or  its  president  or  cashier,  authority  to  sell,  on  the 
maturity  of  this  note,  or  at  any  time  thereafter,  or  before, 
in  the  event  of  said  security  depreciating  in  value,  at  pub- 
lic or  private  sale,  at  their  discretion,  without  advertising 
the  same  or  giving  us  any  notice,  and  to  apply  so  much 
of  the  proceeds  thereof  to  the  payment  of  this  note  as  may 
be  necessary  to  pay  the  same  with  all  interest  due  thereon, 
and  also  to  the  payment  of  all  expenses  attending  the  sale 
of  said  collateral  security;  and  in  case  the  proceeds  of  the 
sale  of  said  collateral  security  shall  not  cover  the  principal, 
interest,  and  expenses,  we  promise  to  pay  the  deficiency 
forthwith  after  such  sale,  with  interest  at  eight  per  cent. 
per  annum.  And  it  is  hereby  agreed  and  understood  that 
if  recourse  is  had  to  said  collaterals,  any  excess  of  collater- 
als upon  this  note  shall  be  applicable  to  any  other  note  or 
claim  held  by  said  bank  against  us;  and  in  case  of  any  ex- 
change of,  or  addition  to,  the  collaterals  above  named,  the 
provisions  of  this  note  shall  extend  to  such  new  or  addi- 
tional collaterals." 

This  instrument  is  signed  by  McGeoch,  Everingham  &  Co. 
as  makers,  and  indorsed  by  the  defendant  Daniel  Wdls,  Jr. 
All  of  the  defendants  except  WelU  were  members  of  the 
above  firm. 

The  second  count  is  upon  an  instrument  of  the  same  date 
and  in  the  same  form,  for  $100,000,  signed  by  the  defend- 
ant J.  H.  Peacock  as  maker,  and  indorsed  by  the  defendants 
Danid  WelUj  Jr.,  and  McGeoch,  Everingham  &  Co.  The 
third  count  is  upon  an  instrument  for  $150,000,  dated  June 
1, 1883,  payable  in  sixty  days  after  date.  Otherwise  it  is 
in  the  same  form  as  in  the  first  and  second  counts.    This 
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last  instrument  is  signed  by  the  defendant  Peter  McGeoch^ 
as  maker,  and  indorsed  by  the  defendants  Daniel  WellSy  Jr.^ 
and  McGeoch,  Everingham  &  Co.  The  fourth  count  is 
upon  an  instrument  for  the  payment  of  $100,000,  and  is  of 
the  date  and  in  the  form  of  that  contained  in  the  third 
count.  It  is  signed  by  the  defendant  Daniel  Wells^  Jr,,  as 
maker,  and  indorsed  by  McGeoch,  Everingham  &  Co. 

The  complaint  alleges  that  all  these  instruments  were 
made  for  the  purpose  of  procuring  credit  thereon,  and  were 
indorsed  as  above  before  the  same  were  discounted  by  the 
plaintiflf.  Judgment  is  demanded  for  about  $26,000  and 
interest. 

Each  of  the  defendants  Welh  and  McGeoch  demurred 
separately  to  each  count  in  the  complaint  on  the  ground 
that  it  fails  to  state  a  cause  of  action,  and  to  the  whole 
complaint  because  several  causes  of  action  are  improperly 
united.  The  court,  on  motion  of  the  plaintiflf,  struck  out 
both  demurrers  as  frivolous,  with  leave  to  the  respective 
defendants  to  interpose  answers.  These  appeals  are  from 
the  orders  striking  out  the  demurrers. 

For  the  appellant  WeUs  there  was  a  brief  by  Wells^  Brig- 
ham  (&  ITpham,  attorneys,  and  J.  T.  Fish^  of  counsel,  and 
oral  argument  by  J,  R.  Brigharn,  They  contended,  inter 
alia,  that  the  contract  in  the  notes  providing  for  the  sale 
of  the  collateral  security  did  not  destroy  their  negotiabil- 
ity. 1  Daniel  on  Neg.  Inst.  eec.  52;  Towne  v.  liicej  122 
Mass.  67;  Ilq^nes  v.  Beckrnan,  6  La.  Ann.  224;  Jfat.  Bank 
V.  Gary,  18  S.  C.  282;  Arnold  v.  Bock  River  V.  U.  R,  Co. 
5  Duer,  207;  Kirk  v.  Dodge  Co.  M.  Ins.  Co.  39  Wis.  138; 
Ward  V.  Perrigo,  33  id.  143;  Hodges  v.  Shuler,  22  N.  Y. 
114;  Perry  v.  Bigelow,  128  Mass.  129.  Though  the  eflTect 
of  the  stipulations  is  to  make  the  note  become  due  earlier 
than  the  day  fixed,  in  the  event  of  the  sale  of  the  collat- 
erals, that  does  not  deprive  the  note  of  its  negotiability. 
Walker  v.  Woolen,  54  Ind.  164;  Palmer  v.  Hummer,  10 
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Kan.  464;  Ei^nst  v.  StecJcman^  74  Pa.  St.  13;  Cota  v.  Buck^ 
7  Met.  589.  Notes  payable  "  on  or  before  "  a  fixed  day  are 
negotiable.  Mattiaon  v.  Marksy  31  Mich.  421 ;  Manufactr 
urers^  Nat.  Bank  v.  JVewell,  71  Wis.  309. 

For  the  respondent  there  was  a  brief  by  Van  Dyke  <& 
Van  Dykcy  and  oral  argument  by  O.  2>.  Van  Dyke.  They 
argued,  among  other  things,  that  uncertainty  of  amount  or 
time  or  fact  of  payment  renders  an  instrument  non-nego- 
tiable, which  but  for  such  uncertainty  would  be  negotiable. 
First  Nat.  Bank  v.  Zarsen,  60  Wis.  206,  212,  216;  Morgan 
V.  EdwardSy  53  id.  599;  Smith  v.  Marland^  59  Iowa,  .645; 
Chandler  v.  Cary,  31  N.  W.  Rep.  (Mich.),  309,  and  note; 
Cook  V.  Satterlee^  6i  Cow.  108;  Haskell  v.  Lamlerty  16  Gray, 
592;  Costelo  v.  Gr owelty  127  Mass.  293.  As  to  uncertainty 
of  time  of  payment,  see  First  Nat.  Bank  v.  Bynurrij  84 
N.  C.  24;  Brooks  v.  HargreaveSy  21  Mich.  254;  Miller  v. 
BiddUy  1  Ames  Cas.  on  Bills  &  Notes,  76;  Smith  ^>.  Van 
Blarcum,  45  Mich.  371.  As  to  uncertainty  of  the  fact  of 
payment,  see  Haskell  v.  Lamlerty  16  Gray,  592. 

Lyon,  J.  Under  the  rule  which  has  prevailed  in  this 
court  since  the  decision  of  the  case  of  Higgle  v.  Boulden,  48 
Wis.  477,  if  the  demurrers  to  the  complaint  were  not  well 
taken  the  orders  striking  them  out  must  be  aflBrmed. 

It  will  be  observed  that  the  complaint  contains  no  aver- 
ments of  demand  and  notice  to  charge  the  indorsers  of  the 
several  instruments  in  suit  as  such,  but  that  the  indorsers 
of  such  instruments  are  charged  as  primarily  liable  for  the 
payment  thereof.  If  the  instrumenib  are  negotiable  prom- 
issory Botes,  the  omission  of  such  averments  renders  the 
complaint  demurrable  as  to  the  indorsers,  for  without  such 
demanjd  and  notice  they  are  not  liable  on  the  instruments. 
If  the  instruments  are  not  negotiable,  inasmuch  as  the 
indorsements  were  made  before  they  were  negotiated,  the 
indorsers  are  liaMe  as  original  promisors,  and  no  suph  de- 
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mand  and  notice  were  necessary  to  charge  them  as  such. 
Houghton  v.  Ely^  26  Wis.  181;  Gorman  v.  Ketchum^  33 
Wis.  427;  Parry  v.  Spikes,  49  Wis.  384. 

It  was  said  in  the  argument  by  counsel  for  the  plaintifif 
that  under  the  laws  of  the  state  of  Illinois,  where  these 
instruments  were  made  and  dated  and  where  they  are  pay- 
able, the  indorsers  are  mere  guarantors,  whether  the  instru- 
ments are  negotiable  or  not,  and  are  liable  thereon  without 
any  proceedings  to  charge  them  as  indorsers.  The  propo- 
sition, if  correct,  is  not  available  here,  because  the  laws  of 
Illinois  in  that  behalf  are  not  pleaded,  and  on  demurrer  we 
cannot  know  judicially  what  they  are.  Could  we  indulge 
in  any  presumption  on  the  subject,  it  would  be  that  the  law- 
merchant  prevails  in  that  state,  and  certainly,  under  the 
law-merchant,  demand  and  notice  are  necessarj'^  to  charge 
the  indorser  of  negotiable  paper.  Hence  the  controlling 
question  for  determination  is.  Are  the  instruments  in  suit 
negotiable?  That  is  to  say,  are  they  promissory  notes, 
within  the  law-merchant? 

Each  of  these  instruments  contains  two  contracts  in  the 
alternative.  One  is  a  contract  by  the  defendant  signing 
the  instrument  to  pay  the  plaintiff  or  order  a  specified  sum 
of  money  at  a  time  specified  therein.  Were  this  all  there 
is  of  the  instrument,  the  same  would  be  negotiable.  See 
Morgan  v.  Edwards,  53  Wis.  599,  for  an  authoritative  defi- 
nition of  a  promissor}'  note.  The  alternative  contract  is 
that  the  plaintiff  might  sell  the  collateral  securities  men- 
tioned therein,  and,  if  these  declined  in  value,  it  might  sell 
the  same  before  the  money  for  which  the  instruments  were 
given  would  otherwise  become  due,  in  which  case  the  pro- 
ceeds of  the  sale,  less  the  expenses  thereof,  should  be  ap- 
plied in  payment  or  part  payment  of  the  debts,  and  if  a 
deficiency  remained  the  amount  thereof  should  become  duo 
forthwith.  Had  the  collateral  declined  in  value  the  next 
day  after  the  plaintiff  discounted  any  of  the  instruments  in 
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suit,  we  cannot  doubt  the  plaintiff  was  authorized  to  sell 
them  at  once,  and  could  have  maintained  an  action  upon 
the  instrument  immediately  thereafter  for  any  deficiency 
remaining  unpaid  upon  the  instrument. 

Counsel  for  appellants  submitted  an  ingenious  argument 
to  the  effect  that,  although  in  the  contingency  mentioned 
the  plaintiff  was  authorized  to  sell  the  collaterals  before  the 
money  for  which  the  instruments  in  suit  were  given  was 
due,  yet  it  was  not  authorized  to  apply  the  net  proceeds  of 
such  sale  in  payment  thereof  until  the  money  became  due 
by  the  other  terms  of  the  instruments,  and  hence  such  in- 
struments contained  no  agreement  to  pay  any  portion  of 
the  debt  until  the  same  thus  became  due.  We  cannot  ac- 
cept the  argument  as  sound.  The  plain,  unambiguous  lan- 
guage of  the  contract  is  that,  in  such  case,  the  contract  of 
the  defendants  was  "  to  pay  the  deficiency  forthwith  after 
such  sale."  So,  had  the  collateral  been  sold  the  next  day 
after  the  instruments  were  executed,,  and  a  deficiency  re- 
mained after  applying  the  proceeds  of  such  sale,  by  the 
terms  of  the  contrdct  the  deficiency  became  due  and  pay- 
able at  once.  There  seems  no  room  here  for  any  different 
construction  of  the  language  employed.  Thus  we  find  that 
such  alternative  contract  introduces  two  elements  of  uncer- 
tainty in  the  instruments,  to  wit,  in  the  sum  payable  in  case 
any  sum  becomes  due  before  the  time  first  specified  in  the 
instrument,  and  in  the  time  when  the  same  shall  so  become 
due.  These  elements  of  uncertainty  thus  introduced  into 
the  instruments,  particularly  the  one  first  mentioned,  de- 
stroy their  negotiability.  Morgan  v,  Edwards^  63  Wis.  599; 
First  Nat.  Bank  ^.  Larsen,  60  Wis.  206;  Cushman  v. 
Haynes,  20  Pick.  132;  2  Am.  &  Eng.  Ency.  Law,  329.  It 
is  further  argued  that,  inasmuch  as  the  instruments  do  not 
draw  interest  from  date,  presumably  the  interest  thereon 
to  the  time  they  became  due  was  retained  by  plaintiff  when 
it  discounted  them,  and,  because  the  contract  provides  for 
Vol.  78  — 23 
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the  payment  of  interest  on  any  deficiency,  the  above  con- 
struction thereof  might  require  the  defendants  to  pay 
double  interest  on  the  same  debt;  and  it  is  claimed  that  a 
construction  must  be  erroneous  which  leads  to  such  a  result 
It  is  a  sufficient  answer  to  this  position  that  no  method  is 
given  for  computing  the  amount  of  such  deficienc}^  and  a 
correct  computation  thereof  would  exclude  double  interest. 

It  is  probable  that,  had  no  authority  been  given  to  sell 
the  collaterals  before  the  debt  became  due,  there  would 
still  remain  an  element  of  uncertainty  in  the  instruments 
fatal  to  their  negotiability.  The  authorities  just  cited  seem 
to  support  this  view.  Thus  in  the  work  last  cited  it  is  said 
that  a  promise  to  pay  a  fixed  sum.  subject  to  deductions 
from  some  cause  stated  in  writing,  is  uncertain,  and  there- 
fore not  negotiable.  In  C ashman  v.  Haynes  it  was  held 
(Shaw,  0.  J.,  delivering  the  opinion)  that  an  acceptance  by 
a  consignee  of  goods  for  $1,000,  ''or  what  might  be  due 
after  deducting  all  advances  and  expenses,"  is  not  negotia- 
ble, and  such  is  the  doctrine  of  this  court  as  laid  down  in 
Morgan  v.  Edvmrds^  and  First  Nat  Kank  v,  Larsen^  supra. 

It  must  be  held  that  none  of  the  instruments  in  suit  are 
negotiable,  and  hence  the  action  is  well  brought  thereon 
against  the  indorsers  as  original  promisors.  It  necessarily 
follows  that  the  objection  that  causes  of  action  are  improp- 
erl}'  joined  is  not  well  taken.  Indeed,  that  ground  of  de- 
murrer is  rested  upon  the  hypothesis  that  the  complaint 
states  no  cause  of  action  against  the  indorsers.  The  hy- 
pothesis being  negatived,  the  objection  fails. 

By  the  Court, —  Both  orders  appealed  from  are  affirmed. 

See  note  to  this  case  in  41  N.  W.  Rep.  409.—  Rep. 
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PoTTBB,  Respondent,  vs.  Van  Nobman,  Appellant. 

January  9-^  January  tS,  1889, 

Pleading.  (Ij  Striking  out  demurrer  as  frivolous:  When  order  re- 
versed, (2)  Money  had  and  received:  Action,  tort  or  contract  f 
Conversion. 

1.  The  rule  that  an  order  striking  out  as  frivolous  a^  demurrer  to  the 

complaint  and  allowing  the  defendant  to  answer  upon  the  usual 
terms  will  not  be  reversed  unless  the  demurrer  was  well  taken, 
adhered  to. 

2.  A  complaint  shows  that  property  was  consigned  in  the  name  of  one 

H.  to  the  defendant  to  be  sold,  but  that  H.  was  not  the  owner  or 
entitled  to  the  proceeds  thereof,  and  that  the  plaintiff  was  entitled 
to  such  proceeds;  that  the  defendant  sold  the  property  for  $824.15 
above  all  expenses;  that  before  receiving  or  selling  said  property 
the  defendant  had  full  notice  of  plaintiff*s  right  to  the  proceeds  or 
value  thereof,  and  plaintiff  duly  demanded  of  him  such  value  be- 
fore the  receipt  or  sale  thereof  by  the  defendant,  but,  notwith- 
standing this,  the  defendant  unlawfully  converted  to  his  own  use 
the  aforesaid  value  of  the  property,  to  wit,  $824.15,  and  refused 
and  still  refuses  to  pay  or  account  to  the  plaintiff  therefor,  though 
due  demand  has  been  made.  Judgment  is  demanded  for  said 
sum  of  $824.15,  with  interest  from  the  date  of  the  sale.    Held: 

(1)  The  facts  stated  are  sufficient  to  entitle  the  plaintiff  to  re- 
cover. 

(2)  The  actipn  is  upon  contract  for  money  had  and  received. 
The  allegation  of  a  conversion  does  not,  in  view  of  the  other  alle- 
gations, render  it  a  tort  action. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  case  is  sufficiently  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Winkler^  Flan- 
derSj  Smithy  Bottum  c6  Vilas^  and  oral  argument  by  H.  C. 
Sloan.  They  contended,  inter  alia,  that  the  right  of  the 
plaintiff  to  all  the  proceeds  of  the  shipment  was  depend- 
ent upon  his  contract  with  Thayer.  He  had  himself  but 
a  partial  interest  in  the  hogs,  the  extent  of  which  is  not 
shown.    But  he  has  no  rights  under  the  contract  with 
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Thayer  because  he  violated  that  contract  by  his  agreement 
to  sell  to  Harris.  By  the  terms  of  the  contract  with  Thayer 
the  plaintiff  was  to  receive  the  net  proceeds  upon  a  sale  by 
the  commission  merchant  and  no  other  sum.  He  was,  in 
eflfectj  a  mere  agent  to  receive  the  amount  realized  upon 
this  sale,  and  had  no  authority  to  otherwise  dispose  of  the 
hogs.  It  also  appears  that,  prior  to  the  receipt  or  sale  of 
the  hogs,  the  defendant  had  notice  of  the  plaintiflTs  rights 
in  and  to  the  proceeds^  so  that,  according  to  the  complaint, 
the  defendant  had  notice  of  the  existence  of  the  contract; 
and  as  the  hogs  were  actually  shipped  in  the  name  of  Har- 
ris, defendant  knew  that  plaintiff  had  not  fulfilled  bis 
contract  with  Thayer  and  hence  was  not  entitled  to  the 
proceeds.  Defendant  was  therefore  not  obliged  to  make 
payment  until  instructed  by  Thayer  so  to  do;  and  until  so 
instructed  was  not  liable  to  an  action.  Cooley  v.  Betts^  24 
Wend.  203;  Ealden  v.  Crafts,  4  E.  D.  Smith,  490;  JSrink 
V.  Dolserij  8  Barb.  337.  Defendant  was  a  sub-agent  of 
Thayer,  and  liable  to  him.  Mochem's  Agency,  sec.  524. 
The  complaint  alleges  that  before  suit  Thayer  assigned  to 
the  plaintiff  his  interest  in  the  hogs  and  his  claim  against 
the  defendant,  but  it  does  not  allege  that  the  plaintiff  noti- 
fied the  defendant  of  such  assignment.  Webber  v.  Roddis, 
22  Wis.  61. 

Counsel  also  urged  the  reconsideration  of  the  rule  making 
no  substantial  distinction  between  striking  out  a  demurrer 
as  frivolous  and  overruling  it  on  argument.  The  rule  ab- 
rogates rights  conferred  upon  parties  by  sees.  2845-2847, 
K.  S.  These  sections  treat  a  demurrer  as  an  issue  which  is 
to  be  placed  upon  the  calendar  for  trial,  in  the  same  man- 
ner as  other  issues,  at  a  terra  of  court.  But  under  the  rule 
in  question  the  party  whose  pleading  is  demurred  to  may 
safely  force  a  hearing  at  any  time,  even  though  he  knows 
the  demurrer  is  not  frivolous. 

For  the  respondent  there  was  a  brief  signed  by  Van  Dyke 
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df  Van  Dyke^  attorneys,  and  H,  T.  Reedy  of  counsel,  and 
oral  argument  by  O.  D.  Van  Dyke. 

Taylor,  J.  This  is  an  appeal  from  an  order  of  the  circuit 
court  of  Milwaukee  county,  striking  out  a  demurrer  of  the 
defendant  to  the  complaint  of  the  plaintiflf  as  frivolous,  on 
motion  of  the  plaintiflf.  The  order  striking  out  the  de- 
murrer allows  the  defendant  to  answer  the  complaint  within 
twenty  days  from  the  date  of  the  order  on  the  payment  of 
$10  costs. 

Upon  an  appeal  from  such  order  this  court  has  repeatedly 
held  that  the  order  of  the  circuit  court  will  not  be  reversed 
unless  it  appears  that  the  demurrer  was  well  taken.  The 
question  whether  it  was  frivolous  or  not  will  not  be  consid- 
ered by  this  court.  See  Hoffman  v.  W/ieelock^  62  Wis.  434, 
and  cases  cited  in  the  opinion  in  that  case. 

Was  the  demurrer  well  taken?  We  think  this  question 
was  decided  rightly  by  the  court  below.  The  complaint 
substantially  alleges  that  on  the  10th  day  of  January,  1888, 
the  plaintiflf  and  one  Thayer  were  in  possession  of  and  the 
owners  of  a  lot  of  live  hogs  at  Cresco,  in  the  state  of  Iowa; 
that  about  that  time  the  plaintiflf,  with  the  assent  and 
knowledge  of  his  co-owner,  delivered  the  hogs  to  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company  at  Cresco, 
and  with  the  assent  of  said  Thayer  the  said  hogs  were  con- 
signed in  the  name  of  the  plaintiflf  alone,  to  be  transported 
and  delivered  by  said  railway  company  to  the  defendant,  a 
commission  merchant  at  Milwaukee,  Wisconsin,  to  be  sold 
by  said  defendant  for  the  plaintiff,  and  to  account  to  the 
plaintiflf  for  the  net  proceeds  or  value  thereof.  The  com- 
plaint then  states  that  after  the  property  had  been  shipped 
and  consigned  as  above  stated,  but  before  the  same  started 
on  its  way  to  Milwaukee,  the  plaintiflf  made  a  verbal  agree- 
ment with  one  Harris,  whereby  plaintiflf  was  to  sell  to  said 
Harris  said  hogs,  on  the  payment  to  him  of  the  cost  thereof. 
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to  wit,  $900,  and  $25  more,  the  whole  to  be  paid  to  plaintiff 
from  the  proceeds  of  said  hogs  as  soon  as  sold ;  that  the 
plaintiff  was  to  be  and  remain  the  full  and  absolute  owner 
of  said  property,  and  the  title  and  right  of  possession 
thereof  was  to  remain  in  him,  until  ho  was  so  paid ;  and  it 
was  also  agreed  that  the  hogs  were  to  go  forward  to  Mil- 
waukee in  the  name  of  the  plaintiff  as  consignor,  as  already 
consigned,  and  that  Harris  would  be  entitled  to  receive 
from  the  proceeds  thereof  only  the  excess  of  their  actual 
cost  and  $25 ;  and  that  no  part  of  said  sum  has  ever  been 
paid  to  the  plaintiff. 

The  complaint  then  alleges  that  after  the  making  of  the 
agreement  with  Harris,  he  (Harris),  without  the  knowledge 
and  consent  of  the  plaintiff  or  Thayer,  induced  the  clerk  of 
said  railway  company  to  change  the  shipment  thereof,  so 
that  the  same  would  go  forward  in  the  name  of  said  Harris 
as  consignor,  and  the  shipment  was  so  changed,  and  the 
hogs  were  forwarded  to  said  defendant  in  the  name  of 
Harris  as  consignor;  that  the  defendant  received  the  hogs 
on  or  about  the  10th  of  January,  1888,  and  sold  the  same, 
and  received  upon  such  sale  the  sum  of  $82^.15,  above  all 
expenses  of  sale  and  transportation.  The  complaint  fur- 
ther alleges  that  before  the  receipt  of  said  hogs  by  the  de- 
fendant, and  before  the  sale  thereof  by  him,  the  defendant 
had  full  notice  of  plaintiff's  ownership  of  and  rights  in  and 
to  the  proceeds  or  value  thereof,  and  plaintiff  duly  de- 
manded of  him  such  value  before  the  receiptor  sale  thereof 
by  the  defendant,  but,  notwithstanding  this,  said  defendant 
unlawfully,  and  without  the  plaintiff's,  or  plaintiff's  and 
said  Thayer's,  consent,  converted  to  his  own  use  the  value 
of  said  hogs,  viz.,  the  sura  of  $824.15,  and  refused,  and  still 
refuses,  to  pay  or  account  to  plaintiff,  or  to  plaintiff  and 
Thayer,  therefor,  though  due  demand  has  been  made  on 
him  by  plaintiff  so  to  do. 

The  complaint  then  sets  out  that  the  defendant  refuses 
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to  pay  over  the  money  to  plaintiff  because  he  claims  that 
Harris  was  indebted  to  him  on  account,  prior  to  the  ship- 
ment of  said  hogs  to  him  in  the  name  of  Harris,  in  a  sum 
equal  to  or  greater  than  the  value  of  said  hogs ;  and  that 
be  has  passed  to  the  credit  of  said  Harris  the  value  of  said 
hogs.  The  complaint  further  alleges  that  the  indebtedness 
of  Harris  to  defendant,  if  any  existed,  was  not  incurred  in 
any  way  by  reason  of  the  shipment  of  said  hogs  in  the  name 
of  the  said  Harris,  and  that  defendant  has  suffered  no  dam- 
age or  incurred  an}'  risk  in  any  way  in  consequence  of  such 
shipment,  and  that  he  passed  to  the  credit  of  Harris  the 
proceeds  of  such  stock  after  full  notice  of  plaintiff's  right 
in  and  to  the  same. 

The  complaint  then  alleges  an  assignment  from  Thayer 
to  the  plaintiff  of  all  his  interest  in  the  hogs,  and  all  his 
interest  in  or  claim  against  said  defendant  for  the  value  of 
said  property  or  damages  for  its  conversion  as  aforesaid. 

It  seems  to  us  very  clear  that,  upon  the  facts  stated  in 
the  complaint,  the  plaintiff  is  entitled  to  recover  from  the 
defendant  in  some  form  of  action  the  amount  received  by 
him  on  the  sale'  of  the  bogs  in  question,  less  the  expenses 
of  transportation  and  sale.  The  facts  stated  being  ad- 
mitted, they  clearly  show  that  Harris  had  no  claim  to  the 
possession  of  the  hogs,  or  to  the  proceeds  of  their  sale,  un- 
less they  brought  more  than  $925,  and  the  facts  alleged 
show  they  did  not  bring  that  amount.  The  facts  stated 
also  show  that  the  defendant  knew  before  he  received  the 
hogs  on  the  consignment  of  them  to  him  by  Harris,  that 
Harris  did  not  own  the  hogs  and  was  not  entitled  to  the 
proceeds  of  the  sale,  and  that  the  plaintiff  was  entitled  to 
such  proceeds.  The  facts  stated  also  show  that  the  defend- 
ant has  denied  the  right  of  the  plaintiff  to  such  proceeds, 
and  has  on  demand  refused  to  pay  them  to  the  plaintiff,  or 
to  plaintiff  and  Thayer.  These  facts  clearly  show  an  in- 
debtedness of  the  defendant  to   the  plaintiff,  which   the 
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plaintiff  can  recover  in  an  action  at  law,  either  upon  a  gen- 
eral complaint  for  money  haid  and  received  for  the  plaint- 
iff's use,  or  upon  a  complaint  alleging  all  the  facts.  See 
Grannie  v,  Booker^  29  Wis.  65;  Wells  v.  Am.  Exp.  Co,  49 
Wis.  224,  230;  Graham  v.  (7.,  M.  cfe  Sl  P.  Ji.  Co.  53  Wis. 
482. 

But  it  is  insisted  by  the  learned  counsel  for  the  appellant 
that  the  complaint  must  be  construed  as  stating  an  action 
in  tort  to  recover  for  the  conversion  of  the  money  received 
by  the  defendant  on  the  sale  of  the  hogs  made  by  him  as 
the  agent  of  the  plaintiff,  and  that,  giving  that  construction 
to  the  complaint,  it  fails  to  state  facts  showing  a  tortious 
conversion  of  the  proceeds  of  the  sale  by  the  defendant, 
and  that  the  demurrer  w^as  therefore  well  taken.  The  only 
allegation  in  the  complaint  which  can  be  construed  as  tend- 
ing to  show  that  the  plaintiff  may  have  intended  to  charge 
the  defendant  with  a  tort,  and  to  proceed  against  him  for 
the  recovery  of  damages  for  such  tort,  is  the  following: 
After  stating  the  facts  showing  that  the  plaintiff  was  en- 
titled to  the  proceeds  of  the  sale  made  by  the  defendant 
and  that  the  defendant  had  notice  of  such  fact,  it  is  alleged 
that  ^Hhe  plaintiff  demanded  of  him  such  value  before  the 
receipt  or  sale  thereof  by  the  defendant;  but,  notwithstand- 
ing this,  said  defendant  has  unlawfully,  and  without  plaint- 
iff's, or  plaintiff's  and  said  Thayer's,  consent,  converted  to 
his  own  use  the  a/o^^esaid  value  of  said  hogs,  to  wit,  the 
sum  of  $824.15,  and  refused,  and  still  refuses,  to  pay  or  ac- 
count to  plaintiff,  or  to  plaintiff  and  said  Thayer,  therefor, 
though  due  demand  has  been  made  on  him  by  the  plaintiff 
so  to  do."  The  prayer  for  judgment  is  not  for  damages  for 
the  tortious  conversion  of  the  hogs  or  the  proceeds  thereof, 
but  for  the  said  sum  of  $824.15,  with  interest  from  January 
10,  1888,  and  costs. 

These  allegations,  we  think,  must  be  construed  to  mean 
that  the  defendant  had  the  right  to  sell  the  hogs  as  he  did, 
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and  that  he  committed  no  wrong  in  making  such  sale,  and 
that  it  was  the  duty  of  defendant,  upon  such  sale  being 
made,  to  account  to  the  plaintiflf  for  the  value  of  the  hogs 
so  sold,  less  expense  of  sale  and  transportation,  and  a  re- 
fusal on  the  part  of  defendant  to  account  for  such  value 
to  the  plaintiff  after  demand.  It  is  quite  doubtful,  to  say 
the  least,  whether  these  allegations  would  be  sufficient  to 
charge  the  defendant  with  the  conversion  of  the  identical 
money  received  on  the  sale  of  such  hogs,  or  to  charge  that 
the  identical  money  received  on  the  sale  was  the  money  of 
the  plaintiff,  and  in  order  to  maintain  an  action  for  the 
conversion  of  the  money  received  on  the  sale  of  the  hogs  it 
would  be  necessary  to  state  facts  showing  that  the  mqney 
so  received  by  the  defendant  was  the  money  of  the  plaint- 
iflf. The  mere  statement  that  the  defendant  was  liable  to 
account  to  the  plaintiflf  for  the  value  for  which  the  hogs 
were  sold  would  hardly  be  construed  to  mean  that  the 
identical  money  received  on  the  sale  was  the  money  of  the 
plaintiflf.  The  mere  allegation  that  the  defendant  unlaw- 
fully converted  the  value  of  the  said  hogs  to  his  own  use  is 
not  sufficient  to  change  the  complaint  from  an  action  to 
recover  upon  contract  as  for  money  had  and  received  to 
the  plaintiff's  use  into  an  action  of  tort  for  the  conversion 
of  money  in  his  hands  belonging  to  the  plaintiff,  when  all 
the  other  allegations  of  the  complaint  are  consistent  with  a 
claim  to  recover  upon  an  express  or  implied  contract.  This 
was  so  held  by  this  'court  in  the  case  of  Whereatt  v.  Ellia^ 
58  Wis.  625,  627.  It  is  said  in  that  case  that  the  allega- 
tion "  that  the  defendant  converted  certain  crops  to  his 
own  use,"  in  an  action  by  the  plaintiflf  to  recover  the  value 
of  a  share  of  said  crops  alleged  to  belong  to  the  plaintiff, 
did  not  change  the  action  into  one  for  tort,  in  view  of  the 
other  matters  which  give  character  to  the  action. 

We  think  this  complaint  should  be  construed  as  a  com- 
plaint to  recover  from  the  defendant  the  value  of  the  hogs 
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of  plaintiff  lawfully  sold  by  the  defendant,  and  for  which 
value  the  defendant  was  legally  bound  either  by  express  or 
implied  contract  to  pay  to  the  plaintiff.  The  question  does 
not,  therefore,  arise  in  this  case  whether  a  principal  who 
intrusts  his  property  to  an  agent  to  sell  and  account  to  him 
for  the  proceeds  of  the  sale  can  maintain  an  action  of  tort 
against  his  agent  for  refusal  to  account  for  such  proceeds, 
or,  if  a  principal  can  maintain  such  action  against  his  agent 
in  any  case,  what  facts  he  must  state  in  his, complaint  to 
make  out  a  good  cause  of  action ;  and  we  do  not  feel  called 
upon  to  discuss  these  questions  upon  this  appeal. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed, 
and  the  cause  is  remanded  for  further  proceedings. 


Hansen  and  another,  Respondents,  vs.  The  Flint  <fe  Pebk 
Maequette  Railroad  Company,  Appellant. 

January  9 — January  1S9,  1889, 

Carriers.  (^IJ  Liability  of  carrier  for  loss  beyond  Ha  own  lines:  Special 
contract:  Receipt,  f^J  Agency:  Proof  Of  authority  to  make  con- 
tract, 

1.  An  agent  of  the  defendant  oompany  gave  a  receipt  for  goods  shipped 

in  the  foUowing  form :    "  Milwaukee 188-.  —  Shipped  by 

Roundy,  Peckham  &  Co.  the  foUowing  articles,  In  good  order,  to 
be  delivered  in  like  good  order,  as  addressed,  without  unnecessary 
delay.— Consigned  to  Hansen  &  Kirsh,  Onekama,  Mich.**  On 
the  face  of  the  receipt  the  agent  stamped  and  wrote:  **  F.  &  P,  M. 
R.  R.  Co.—  Rec'd.  Nov.  8,  1887.-^  By  agent,  P.,  Milwaukee."  JJeW, 
that  this  imported  a  contract  to  carry  the  goods  through  to 
Onekama,  and  that  defendant's  liability  did  not  cease  on  the  deliv- 
ery of  the  same,  at  the  end  of  its  line,  to  a  connecting  carrier. 

2.  Express  authority  of  the  agent  to  make  such  contract  need  not  U' 

shown,  he  having  acted  as  such  agent  in  the  proper  place  for  re- 
ceiving goods  for  the  company,  and  having  been  in  possession  of 
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the  company's  stamp  to  he  used  on  such  receipts,  and  the  company 
having  t^ken  possession  of  the  goods  and  caused  them  to  he  shipped, 
presumably  with  knowledge  of  the  receipt. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  facts  will  sufficiently  appear  from  the  opinion. 

Franh  M.  Hoyt^  for  the  appellant,  contended,  inter  alia^ 
that  by  the  great  weight  of  American  authority  where  a 
carrier  receives  goods  for  transportation  beyond  his  own 
line  he  is  not  responsible  for  any  loss  occurring  beyond  his 
line  unless  there  is  a  special  contract  or  some  usage  of 
business  which  shows  that  such  carrier  takes  the  goods  for 
the  whole  route.  Peet  v.  C.  <&  N.  W.  B.  Co.  19  Wis.  118- 
124;  Nutting  v.  O.  E.  R,  Co.  1  Gray,  502;  Van  Santvoord 
V.  St.  John,  6  Hill,  157;  Converse  v.  Norwich  dk  N.  7". 
Tramp.  Co.  33  Conn.  166;  2  Am.  &  Eng.  Ency.  Law,  860 
et  seq.;  Hutchinson  on  Carriers,  sec.  145  et  seq.;  Lawson  on 
Carriers,  sec.  235  etseq.  The  mere  receiving  and  giving  a 
receipt  for  goods  marked  to  a  point  beyond  the  carrier's 
line  is  not  sufficient.  Eadd  v.  U.  S.  dk  C.  Exp.  Co.  52  Vt. 
836,  6  Am.  &  Eng.  R.  Cas.  443.  It  was  error  to  exclude 
testimony  showing  that  the  foreman  of  the  warehouse,  who 
stamped  the  receipt,  had  no  authority  to  make  a  contract 
for  the  defendant  to  points  beyond  its  own  line.  Orover 
dk  B.  S.  M.  Co.  V.  M.  P.  R.  Co.  70  Mo.  672;  2  Am.  &  Eng. 
Ency.  Law,  806,  note  2. 

For  the  respondents  there  was  a  brief  by  WinMer^  Flan- 
dt'i'is^  Smithy  Bottum  db  Vilas,  and  oral  argument  by  F.  P. 
Vilas. 

Obton,J.  The  facts  are  substantially  as  follows:  Roundy, 
Peckham  &  Co.,  merchants  of  the  city  of  Milwaukee,  on 
November  2,  1887,  upon  an  order  from  Hansen  cfe  Kirsh, 
the  respondents,  of  Onekama,  Michigan,  shipped  to  them 
bv  the  appellant  company  a  large  bill  of  goods.  Boundy, 
Peckham  &  Co.  on  that  day  sent  the  goods  to  the  ware- 
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house  of  the  appellant  by  their  drayman,  and  received  in 
return  the  following  receipt:     "Original. —  Milwaukee, 

,  188-.  —  Shipped  by  Eoundy,  Peckham  &  Co.  the 

following  articles,  in  good  order,  to  be  delivered  in  like 
good  order,  as  addressed,  without  unnecessary  delay.— 
Consigned  to  Hansen  &  Kirsh^  Onekama,  Mich. —  Descrip- 
tion of  articles. —  Weight."  Here  follows  a  list  of  the  arti- 
cles shipped,  covering  four  sheets  of  paper,  upon  each  of 
which  is  the  same  heading  as  above,  and  on  the  face  of 
the  receipt,  and  on  each  page  or  sheet,  is  stamped  by  the 
agent  of  the  appellant  company  the  following:  "F.  &  P. 
M.  R  R.  Co.— Rec'd.  Nov.  2nd,  1887.— By  Agent  — Mil- 
waukee." On  the  face  of  the  stamp  is  written  the  letter 
"  P."  The  stamp  was  affixed  to  the  receipt  by  a  Mr.  Paw- 
lett,  the  agent  of  the  appellant  company,  on  that  day,  who 
wrote  the  letter  "  P."  thereon  as  his  initial  letter,  and  the 
stamp  used  b\^  him  was  the  one  customarily  used  by  the 
agent  for  such  purpose.  A  portion  only  of  the  goods  arrived 
at  Onekama,  their  destination,  the  remainder  having  been 
burned  or  damaged  at  Manistee,  Michigan,  by  fire.  The 
value  of  the  goods  so  lost  was  $651.74,  for  which,  and  in- 
terest of  $45.62,  making  a  total  of  $697.36,  the  jury  ren- 
dered a  verdict  for  the  plaintiffs  by  direction  of  the  court, 
and  from  the  judgment  thereon  this  appeal  is  taken. 

The  contention  of  the  learned  counsel  of  the  appellant  is 
that  the  defendant  was  entitled  to  show  that  its  route  and 
line  as  a  carrier  extended  no  further  than  Manistee,  Mich- 
igan, and  that  said  goods  were  safely  carried  to  that  point, 
and  deposited  in  a  warehouse,  and  in  a  place  set  apart  for 
the  use  of  the  captain  and  proprietor  of  a  boat  called  '*Adri- 
ene,"  which  plied  between  Manistee  and  Onekama,  who  re- 
ceipted for  the  goods,  and  was  in  the  act  of  removing  them 
and  had  removed  a  part  onto  his  boat  when  the  warehouse 
was  totally  destroyed  by  fire,  and  the  goods  not  then  re- 
moved were  destroyed  or  injured  without  negligence  of  the 
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defendant;  and  that  the  defendant  was  entitled  to  show- 
further  that  Roundy,  Peckham  &  Co.  well  understood  that 
the  custom  was  between  the  defendant's  line  and  such  con- 
necting carrier  that  such  connecting  carrier  had  nothing  to 
do  with  the  defendant's  line,  and  the  circumstances  con- 
nected with  the  giving  of  the  receipt,  and  that  the  agent, 
Pawlett,  had  no  authority  to  make  a  through  bill  of  lading 
between  Milwaukee  and  Onekama.  This  evidence  was  ruled 
out  by  the  court,  and  proper  exceptions  taken.  The  admis- 
sibility of  this  evidence  depends  upon  the  legal  character 
of  the  receipt  as  being  a  full  and  perfect  contract  to  carry 
the  goods  through  the  entire  route,  or  otherwise.  If  the 
receipt  constitutes  a  through  bill  of  lading  of  the  goods  from 
Milwaukee  to  Onekama,  then  it  could  not  be  contended  that 
any  parol  evidence  could  be  given  to  explain  or  vary  it,  and 
what  is  established  by  con  tract  cannot  be  changed  or  affected 
by  custom.  The  general  usage  of  a  railroad  company  in 
respect  to  forwarding  goods  marked  for  points  beyond  its 
terminus  will  be  deemed  to  enter  into  its  contract  of  trans- 
portation. Hooper  v.  0.  &  N.  W.  R.  Co,  27  AVis.  81 ;  Wood 
v.M.db  St.  P.  R.  (7(?.27Wis.  541.  Kor  could  it  be  con- 
tended that  the  express  authority  of  the  agent  must  be 
proved  when  he  acted  as  such  in  the  proper  place  for  re- 
ceiving goods  for  the  company,  and  was  in  possession  of  the 
company's  stamp  to  be  used  on  such  receipts,  and  the  com- 
pany took  possession  of  the  goods  and  caused  them  to  be 
shipped  with  knowledge  of  the  receipt,  which  it  must  be 
presumed  the  company  had  before  they  were  so  shipped. 
No  other  proof  of  agency  is  necessary  than  that  the  agent's 
acts  justify  the  party  dealing  with  him  in  believing  that  he 
had  authority.     Kasson  v,  IfoUneVy  43  Wis.  646. 

The  sole  question,  therefore,  is.  Does  the.  receipt  import 
a  full  and  complete  contract  to  carry  the  goods  to  their 
destination,  or  such  a  contract  that  it  was  fully  performed 
by  a  delivery  of  the  goods  to  the  connecting  carrier?    I 
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cannot  well  see  how  a  receipt  or  bill  of  lading  could  be 
drawn  to  make  a  through  contract,  if  this  receipt  does  not. 
It  has  all  the  usual  terms.  The  destination  and  the  con 
signees  at  that  place  are  named.  The  goods  are  ^^shipped^^ 
by  Roundy,  Peckhara  &  Co.,  "in  good  order,  to  be  deliv- 
ered in  like  good  order,  as  addressed,  without  unnecessary 
delayP  The  address  is  "  Hansen  cfe  Kirsh^  Onekama,  Mich.," 
as  the  consignees.  Outside  of  the  stamp  upon  it,  it  is  more 
like  a  shipping  bill  or  bill  of  lading  than  a  mere  receipt. 
The  goods  are  not  received,  but  shipped,  by  Round3',  Peck- 
ham  &  Co.  The  stamp  is  marked  "RecM.  Nov.  2,  1887, 
by  agent.  P.,  Milwaukee."  All  the  apt  words  to  make  a 
perfect  through  contract  are  used,  and  none  omitted.  Man- 
istee as  the  destination  is  not  mentioned,  nor  is  it  found  in 
the  contract  an3'where  for  any  purpose,  nor  is  it  known 
from  the  receipt  or  contract  that  there  was  any  connecting 
carrier  on  the  route,  or  if  so  what  one,  by  water  from  Man- 
istee. The  respondents  took  no  responsibility  of  carriage 
beyond  Manistee,  but  the  company  assumed  it  and  con- 
tracted for  it.  Even  within  the  rule  contended  for  by  the 
learned  counsel  of  the  appellant, —  which  is  claimed  to  be 
the  general  rule  by  the  authorities, —  "  that  where  a  carrier 
receives  goods  for  transportation  beyond  his  own  line  he  is 
not  responsible  for  any  loss  occurring  beyond  his  line  tm- 
less  there  is  a  special  contract  or  some  usage  of  business 
which  shows  that  such  carrier  takes  the  goods  for  the  whole 
route ^'^  the  defendant  was  bound  to  carry  the  goods  the 
whole  route;  for  there  was  a  special  contract  to  thateflFoct, 
as  we  have  seen.  In  Wahl  v.  Holt,  26  Wis.  703,  the  bill  of 
lading,  or  "shipping  receipt,"  as  it  is  called  in  the  opinion, 
had  the  same  apt  words:  "  To  be  delivered  in  good  order 
and  condition  as  when  received,  as  addressed  on  the  margin, 
or  to  his  or  their  consignees."  On  the  margin  was:  "Ac- 
count, C.  Wahl,  George  F.  Wilson,  Providence,  R.  I."  But 
the  receipt  in  that  case  had  also,  "  Care  A.  T.  Co.,  Buffalo," 
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and,  "  By  the  Commercial  Line  of  Propellers  fropi  Milwau- 
kee to  Buffalo."  These  words  were  held  to  mean  only  that 
the  line  of  propellers  by  which  the  goods  were  shipped  ran 
"  from  Milwaukee  to  Buffalo,"  and  "  were  not  intended  to 
define  the  points  between  which  the  Commercial  Line  had 
undertaken  to  transport  the  goods ; "  and  it  was  held  that 
the  proprietor  of  the  Commercial  Line  contracted  to  carry 
the  goods  to  Providence,  R.  L  In  that  case,  as  in  this, 
there  was  mixed  land  and  water  transportation  by  connect- 
ing lines.  The  shipping  receipt  or  bill  of  lading  in  the 
present  case  is  more  explicit,  definite,  and  complete,  as  a 
through  contract,  than  that  in  the  above  case,  and  there  is 
no  mention  of  an  intermediate  point  at  the  termination  of 
the  defendant's  line,  to  break  the  continuity  between  Mil- 
waukee and  Onekama.  It  is  very  clear  that  that  case  rules 
this,  and  is  sufficient  authority  for  holding  that  this  is  a 
through  contract,  without  citing  other  authorities.  That 
case  as  well  as  this  is  readily  distinguishable  from  Parmelee 
V,  Western  Transp.  Co.  26  Wis.  439,  as  well  as  from  all 
other  cases  in  which  the  end  of  the  route  was  held  to  be  an 
intermediate  point,  or  the  end  of  the  defendant's  line.  We 
think  that  the  court  was  warranted  in  directing  a  verdict 
for  the  plaintiffs. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


In  ee  Mabbett. 

January  9  —  January  S9,  1889. 

Insolvency:  Discharge:  Failure  to  schedule  portion  of  homestead  not 
exempt:  Fraudulent  conveyance:  Intent:  Court  and  jury, 

1.  The  homestead  of  an  insolvent  debtor  was  mortg^aged  for  |10,000. 
It  contained  a  narrow  strip,  valued  at  |637.50,  in  excess  of  one 
fourth  of  an  acre.    The  title  had  been  in  his  wife  for  nine  years 
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before  he  applied  for  a  discharge  from  his  delfts.  Held,  that  the 
failure  to  include  said  strip  in  the  inventory  of  his  estate  was  not 
sufficient  to  bar  a  discharge. 
2.  Upon  an  application  bj  an  insolvent  debtor  for  a  discharge  from  his 
debts,  the  question  whether  a  previous  conveyance  or  mortgage  of 
his  property  was  made  with  intent  to  defraud  his  creditors  is  a 
question  of  fact  and  should  be  passed  upon  as  such  by  the  jury  or 
court. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

It  appears  from  the  record,  in  effect,  that  May  20,  1887, 
Joseph  S.  Mahheit  filed  his  petition  in  the  circuit  court  for  a 
discharge  from  ail  his  debts  as  an  insolvent  debtor,  with 
the  ordinary  affidavit,  under  and  in  pursuance  of  ch.  179, 
R.  S.,  and  the  several  acts  amendatory  thereof;  that  he  al- 
leges generally  and  in  detail  that  the  petition  and  affidavit 
conformed  in  every  respect  to  said  statutes;  that  the  sched- 
ules annexed  showed  a  total  indebtedness  of  8^9,682.43; 
and  property  consisting  only  of  household  goods  and  furni- 
ture, household  stores,  wearing  apparel,  and  ornaments  of 
the  person,  valued  at  $1,700,  and^  boolcs,  prints,  and  pict- 
ures, valued  at  $250  (all  mortgaged  to  one  Waldron,  March 
15,  1875,  to  secure  a  debt  of  $5,455.44,  owing  him  from 
Mahhett)^  and  no  other  personal  property,  and  no  real  estate, 
choses  in  action,  debts  due,  or  moneys  belonging  to  him. 
On  the  hearing  of  the  order  to  show  cause  why  such  dis- 
charge should  not  be  granted,  certain  of  his  creditors  filed 
their  objections,  and  specified  for  the  grounds  tlrereof  that 
the  petitioner  had  failed  to  schedule  property  not  exempt; 
and  thereupon  the  court  ordered  the  trial  of  such  issue.  It 
appeared  from  the  evidence  that  Mahhett  had  a  homestead 
in  the  city  of  Milwaukee,  April  15,  1878,  consisting  of  a  lot 
and  a  half;  that  on  that  day  he  deeded  it,  through  a  third 
person,  to  his  wife;  that  April  25,  1878,  he  borrowed 
$10,000,  and  his  wife  gave  a  mortgage  on  such  homestead 


Digitized  by  VjOOQIC 


JANUABT  TERM,  1889.  853 

J  ■  - 

In  re  Mabbett. 

to  secure  it;  that  the  homestead  contained  4i  feet  front, 
and  127  feet  back,  in  excess  of  one  fourth  of  an  acre,  valued 
at  $637.50.  At  the  close  of  the  testimony  the  court  with- 
drew the  cause  from  the  jury,  and  by  order  dismissed  the 
petition.    From  that  order  the  petitioner  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  ITath.  Perelea  &  Sons. 

[No  appearance  for  the  respondents.] 

Oassodat,  J.  The  objecting  creditors  have  failed  to  argue 
the  case  or  present  any  brief.  It  is  therefore  subject  to 
reversal  under  the  rule.  There  may  be  some  reason  for 
withdrawing  the  matter  from  the  jury  and  dismissing  the 
petition  not  apparent  upon  the  record  or  which  has  not 
suggested  itself  to  us.  The  mere  failure,  however,  to  in- 
ventory the  portion  of  the  homestead  in  excess  of  the  ex- 
emption is  not,  as  it  seems  to  us,  under  the  facts  stated, 
suflBcient  to  bar  a  discharge.  It  was  only  four  and  one- 
quarter  feet  front,  and  of  the  value  of  $637.50.  There 
was  a  mortgage  on  the  premises  of  $10,000,  given  nine 
years  before  the  petition  was  filed.  Assuming  the  mort- 
gage to  have  been  valid,  then  such  strip,  or  the  avails 
thereof,  would  necessarily  have  been  first  sold  or  applied 
on  the  mortgage  debt.  -  But  the  title  of  that  had  been  in 
the  petitioner's  wife  for  more  than  nine  years  prior  to  the 
filing  of  such  petition.  We  cannot  say,  as  a  matter  of  law, 
that  the  putting  of  the  title  in  the  wife,  or  the  giving  of 
the  mortgage,  or  the  giving  of  the  previous  mortgage  on 
the  household  goods,  was  with  intent  to  defraud  creditors. 
If  either  was  claimed  to  have  been  made  with  such  intent, 
then  the  question  of  such  intent  should  have  been  found  by 
the  jury  or  court.  Sec.  2323,  R.  S.  We  do  net  think  it  can 
be  said,  as  a  matter  of  law,  from  the  facts  disclosed  in  the 
record,  that  the  petitioner  wilfully  swore  falsely  in  his  affi- 
davit filed,  or  upon  his  examination,  within  the  meaning  of 
Vou  78—38 
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sec.  4302,  B.  S.  Nor  does  it  appear  that  he  bad  done  any 
of  the  things  therein  enumerated  as  a  bar  to  such  dis- 
charge.^ 

By  the  Court. — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  accoid- 
ing  to  law. 


Sangeb,  Respondent,  vs.  Guentheb,  Garnishee,  etc..  Ap- 
pellant. 

January  10-- January  ^9,  1889, 

Debtor  and  creditor:  Chattel  mortgages:  Delay  in  filing:  Estoppd: 
Qarnishment:  Failure  to  prove  issuance  of  execution:  AppeaL 

1.  When  the  mortgaj^ee  of  chattels  delays  th^  filing  of  his  mortgage 
at  the  request  of  the  mortgagor  and  in  order  that  the  credit  of  the 
latter  may  not  be  injured,  he  is  estopped  to  assert  sach  mortgage 
as  against  creditors  who,  after  the  execution  of  the  mortgage  and 
before  its  filing,  gave  credit  to  the  mortgagor  upon  the  faith  that 
his  property  was  unincumbered ;  and  this  is  so  although  the  mort- 

1  Sec.  2323,  R.  S.,  provides  that  the  question  of  fraudulent  intent,  is 
all  cases  arising  under  the  provisions  of  title  XXII,  relating  to  **  Fraod- 
nlent  Conveyances  and  Contracts,**  shall  be  deemed  a  question  of  fact, 
and  not  of  law. 

Sec.  4284  provides  that  an  insolvent  debtor  applying  for  his  discharge 
shall  annex  to  his  petition  and  schedule  an  affidavit  stating  tliat  the 
account  of  his  creditors  and  the  inventory  of  his  estate  are  in  all  re- 
spects just  and  true,  and  that  he  has  not,  at  any  time  or  in  any  manner 
whatsoever,  disposed  of  or  made  over  any  part  of  his  estate  for  Uie 
future  benefit  of  himself  or  his  family  or  in  order  to  defraud  any  of  bis 
creditors,  etc. 

Sea  4302  provides  that  **  every  discharge  granted  to  an  insolvent 
under  this  chapter  shall  be  voidable  in  each  of  the  following  cases: 
(t)  If  such  insolvent  shall  wilfully  have  sworn  falsely  in  his  affidavit 
annexed  to  his  petition,  or  upon  his  examination,  in  relation  to  any 
material  fact  concerning  his  estate  or  his  debts,  or  to  any  other  material 
fact;    .    .    .    "— Rkp. 
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gagee  had  no  actaal  intent  to  defraud  any  creditor.  Standard 
Paper  Co,  v.  Quenther,  67  Wis.  101,  followed. 

9.  The  fact  that  a  creditor  who  took  the  note  of  the  mortgagor  before 
the  mortgage  was  filed,  required  such  note  to  be  signed  also  by 
other  persons,  is  not  conclusive  that  he  did  not  rely  upon  the 
property  of  the  mortgagor  ultimately  to  pay  it. 

8.  The  fact  that  the  creditor  permitted  the  moi*tgagee  to  take  posses- 
Bion  and  dispose  of  the  mortgaged  property  does  not  estop  him 
from  requiring  the  latter  to  account  therefor. 

4.  An  affidavit  for  garnishment  stating  that  an  execution  has  been  is- 
sued on  a  judgment  against  the  principal  defendant  and  has  not 
been  returned,  is  sufficient  to  give  the  court  jurisdiction  over  the 
proceeding ;  and  where  the  fact  that  an  execution  had  been  issued 
was  not  contested  in  the  trial  court  it  cannot  be  objected,  on  ap- 
peal, that  there  was  no  proof  of  that  fact 

APPEAL  from  the  Superior  Court  of  Milwaukee  County. 

Garnishment  in  aid  of  an  execution  issued  on  a  judg- 
ment in  favor  of  the  plaintiflf  and  against  the  Freie  Presse 
Company,  L.  R  Boeder,  and  M.  L.  Boeder,  upon  a  prom- 
issory note  executed  by  them  June  16, 1884.  Said  judgment 
was  rendered  March  26,  1885,  and  this  proceeding  by  gar- 
nishment was  instituted  December  2,  1886.  The  garnishee 
denied  all  liability  as  such,  and  issue  was  taken  on  his  an- 
swer. Upon  the  trial  of  such  issue  it  appeared  that  on 
May  10, 1884,  the  Freie  Presse  Company  had  given  a  chattel 
mortgage  upon  its  personal  property  to  the  garnishee;  that 
such  mortgage  was  not  filed  until  November  12, 1884;  and 
that  on  March  31,  1885,  the  garnishee  took  possession  of 
the  mortgaged  property,  and  had  sold  portions  thereof 
prior  to  the  commencement  of  this  proceeding.  Other  facts 
will  appear  from  the  opinion.  The  garnishee  appeals  from 
a  judgment  in  favor  of  the  plaintiflf. 

For  the  appellant  there  was  a  brief  by  Frishy^  OiUon  <& 
Elliott^  and  oral  argument  by  F,  L.  Oilson.  They  con- 
tended, inter  alia^  that  the  plaintiflf  is  equitably  estopped 
from  questioning  the  title  of  the  garnishee,  by  reason  of  his 
laches  in  delaying  for  twenty  months  to  take  any^  steps  to 
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collect  his  judgments,  while  the  garnishee  was  expending 
time  and  money  in  disposing  of  the  property.  2  Pomeroy's 
Eq.  Jur.  sec.  818;  Somersetshire  C.  C.  Co.  v.  ITarcouHji 
DeG.  &  J.  596;  Chapinan  v.  Chapman,  59  Pa.  St.  214; 
Bigelow  on  Estoppel,  453,  note  1 ;  Brooks  v.  Curtis,  4  Lans. 
283.  The  mortgage  to  the  garnishee  should  be  treated  as 
though  it  had  been  executed  on  the  day  it  was  filed,  No- 
vember 12,  1884,  and  plaintiff  can  only  defeat  it  by  obtain- 
ing a  lien  prior  to  such  filing.  Jones  on  Chat.  Mortg.  245; 
Cameron  V,  Marvin,  26  Kans.  612-627;  Overstreet  v.  Man- 
ning, 67  Tex.  657;  Hansom  v.  Schmela,  13  Neb.  73;  Eay- 
man  v.  Jones,  7  Hun,  238;  Kennedy  v.  Nat.  Union  Bank, 
23  id.  494;  Jones  v.  Graham,  77  N.  Y.  628. 

For  the  respondent  there  was  a  brief  by  MarJcham,  WtU- 
iams  (&  Bright,  and  oral  argument  hy  A.  S.  Bright. 

CoLB,  C.  J.  The  counsel  for  the  respondent  is  fully  justi- 
fied in  insisting  that  this  case,  in  all  its  essential  facts,  is 
the  same  as  Standard  Paper  Co.  v.  Guenther,  67  "Wis.  101. 
The  cases  cannot  be  distinguished  in  principle.  The  find- 
ings of  fact  by  the  trial  court  abundantly  sustain  this  view. 
The  head-note  in  the  Standard  Paper  Case  correctly  states 
the  principle  decided  in  the  following  language:  "When 
the  mortgagee  of  chattels  delays  the  filing  of  his  mortgage 
at  the  request  of  the  mortgagor  and  in  order  that  the  credit 
of  the  latter  may  not  be  injured,  he  is  estopped  to  assert 
such  mortgage  as  against  creditors  who,  after  the  execution 
of  the  mortgage  and  before  its  filing,  gave  credit  to  the 
mortgagor  upon  the  faith  that  his  property  was  unincum- 
bered ;  and  this  is  so  although  the  mortgagee  had  no  act- 
ual intent  to  defraud  any  creditor.'' 

In  this  case  the  trial  court  found,  in  substance,  that  the 
note  which  is  the  basis  of  the  judgment  on  which  this  gar- 
nishee process  was  issued  was  given  on  the  16th  day  of 
June,  1884,  in  consideration  of  the  settlement  and  discon- 
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tinuanoe  by  the  plaintiff  of  a  certain  action  then  pending 
and  being  prosecuted  by  the  plaintiff  against  the  Freie 
Presse  Company;  that  such  note  was  received  in  settlement 
of  that  suit,  and  further  credit  extended  to  the  Presse  Com- 
pany in  good  faith,  upon  the  belief  that  the  property  of  the 
Presse  Company  was  unincumbered.  The  chattel  mortgage 
was  then  in  existence,  but  had  been  kept  from  the  files  of 
the  proper  oflSce  by  the  mortgagee  and  garnishee  at  the 
solicitation  of  the  agents  of  the  mortgagor,  because  it  would 
hurt  its  credit  and  interfere  with  its  business  to  have  it 
placed  ui)on  record.  The  court  also  found  that  the  plaint- 
iff herein  had  no  notice  of  the  existence  of  this  mortgage 
when  he  took  the  note,  but  relied  upon  the  property  of  the 
Presse  Company  being  unincumbered.  That  there  is  abun- 
dant testimony  to  sustain  these  findings  cannot  be  success- 
fully denied.  Now,  in  the  Standard  Paper  Co,  Case^  Mr. 
Justice  Taylor  in  effect  says  that  the  withholding  of  the 
mortgage  from  the  record  by  the  mortgagee  at  the  request 
of  the  mortgagor  operates  as  a  fraud  upon  the  parties  who 
deal  with  and  give  credit  to  the  mortgagor  upon  the  suppo- 
sition that  the  property  which  he  apparently  owns  is  unin- 
cumbered; that,  if  the  mortgagee  is  permitted  to  insist 
upon  the  validity  of  his  mortgage  as  against  those  who 
have  given  credit  under  such  circumstances,  it  amounts  to 
a  legal  fraud,  whether  there  is  any  actual  intent  on  the 
part  of  the  mortgagee  to  defraud  a  creditor  or  not.  This 
undoubtedly  would  be  the  inevitable  effect  of  such  secret 
arrangements  between  the  mortgagor  and  mortgagee  about 
withholding  from  the  record  the  chattel  mortgage.  It 
would  in  many  cases  operate  as  a  fraud  upon  parties  deal- 
ing with  the  mortgagor  without  notice  of  any  such  incum- 
brance upon  his  property. 

It  is  said  by  the  learned  counsel  for  the  garnishee  that 
the  plaintiff  had  notice  of  the  existence  of  this  mortgage, 
and  did  not  rely  upon  the  property  of  the  Presse  Company 
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being  unincumbered  when  be  settled  the  suit  and  took  the 
notes.  But  the  plaintiff  himself  testified  that  he  had  no 
notice  of  the  chattel  mortgage,  and  took  the  notes  relying 
on  the  property  of  the  Presse  Company  being  unincum- 
bered. But  the  same  counsel  insists  that  the  plaintiff,  by 
taking  additional  security,  waived  his  right  to  rely  upon  the 
property  of  the  Presse  Company.  It  does  appear  that  the 
Roeders  signed  the  notes  with  the  Presse  Company  at 
the  time  of  the  settlement,  but  the  plaintiff  says  he  did  not 
regard  them  as  responsible.  There  is  certainly  nothing  in 
the  evidence  which  warrants  the  assumption  that  the  plaint- 
iff, when  he  received  the  notes,  did  not  rely  upon  the 
property  of  the  Presse  Company  as  means  to  pay  thein. 
Notwithstanding  the  plaintiff  required  the  Roeders  to  sign 
the  notes  of  the  Presse  Company,  still  it  is  a  question  of  in- 
tent whether  he  did  not  in  fact  rely  upon  the  property  of 
the  company  ultimately  to  pay  them.  He  saj's,  in  effect, 
that  he  did,  and  the  trial  court  found  that  he  did,  and  this 
is  conclusive  upon  the  question. 

But  it  is  further  claimed  that  the  plaintiff  is  equitably 
estopped  from  questioning  the  title  of  the  garnishee  by  rea- 
son of  his  laches  in  delaying  for  twenty  months  to  take  any 
steps  to  collect  his  judgment  against  the  Presse  Company 
while  the  garnishee  was  expending  time  and  money  in  di^ 
posing  of  the  mortgaged  property.  It  is  true  the  plaintiff 
permitted  the  garnishee  to  take  possession  of  the  mortgaged 
property  and  dispose  of  it,  but  we  cannot  perceive  how  bi^ 
delay  or  silence  should  estop  him  from  insisting  upon  his 
rights.  The  garnishee  is  only  bound  to  answer  for  prop- 
erty in  his  ^ands,  belonging  to  the  judgment  debtor,  which 
should  be  applied  to  the  payment  of  the  latter's  debt. 
Upon  the  facts  of  this  case  the  garnishee  cannot  hold  the 
property  of  the  Presse  Company  under  his  chattel  mort- 
gage, as  against  the  plaintiff.  This  is  wbat  we  have  already 
intimated.     Why  should   the  plaintiff  be  estopped  from. 
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calling  on  him  to  account  for  the  property  in  his  hands  or 
UBder  his  control  to  satisfy  the  plaintiffs  demand?  Wo 
perceive  no  ground  for  applying  the  doctrine  of  estoppel 
to  the  plaintiff  upon  the  undisputed  facts. 

The  aflBdavitfor  the  garnishment  was  in  aid  of  an  execu^ 
tion  under  sec.  2753,  K.  S.,  as  amended  by  ch.  286,  Laws  of 
1885,  and  states  that  an  execution  had  been  issued  on  the 
judgment  against  the  Presse  Company  which  had  not  been 
returned.  It  is  objected  here,  for  the  first  time,  that  no 
proof  was  made  of  the  issuing  of  the  execution,  and  it  is 
insisted  that  the  proceeding  should  be  dismissed  for  that 
reason.  We  think  the  objection  comes  too  late.  The  fact 
that  an  execution  had  been  issued  was  not  contested  in  the 
court  below,  no  question  seems  to  have  been  made  upon  it 
where  the  proof  could  have  been  supplied  and  the  objec- 
tion obviated,  and  it  ought  not  now  to  prevail.  The  state- 
ment in  the  affidavit  that  an  execution  had  been  issued 
w^^hich  had  not  been  returned  was  sufficient  to  sustain  the 
jurisdiction  of  the  court  over  the  proceeding,  and  the  plaint^ 
iff  was  not  called  upon  to  prove  it  unless  the  fact  was  cont 
tested  or  challenged  in  some  proper  manner  in  the  trial 
court.  It  is  unnecessary  to  remark  that  the  filing  of  the 
mortgage  in  November,  1884-,  could  not  affect  or  defeat  the 
plaintiff's  rights  which  originated  in  the  previous  Junei, 
when  he  received  his  notes.  The  county  court  found^upon 
the  evidence,  that  the  garnishee  had  in  his  possession  and 
under  his  control  property,  money,  credits,  and  effects  of 
the  Presse  Company,  or  the  proceeds  of  the  sale  thereof, 
sufficient  to  pay  the  plaintiff's  claim,  and  this  accords  with 
the  facts  proven.  This  disposes  of  all  the  material  ques^ 
tions  in  the  case. 

By  the  Court. —  The  judgment  of  the  superior  court  is 
affirmed. 
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Thb  Town  of  Woodvillb,  Appellant,  vs.  The  Towjst  Of 
Harrison,  Bespondent. 

Janiuiry  10— January  189, 1889. 

Limitation  of  actions:  Time  of  delivery  of  summons  to  sheriff:  Alter- 
ation of  return  day:  Evidence:  Justiceif  courts, 

1.  No  record  evidence  of  the  time  when  a  summons  issued  by  a  justice 
of  the  peace  was  delivered  to  the  sheriff  for  service  being  required 
by  statute,  such  time  may  be  proved  by  parol. 

8.  If  after  a  summons  issued  by  a  justice  of  the  peace  is  delivered  to 
the  sheriff  for  service  the  return  day  fixed  therein  is  changed, 
such  alteration  makes  another  and  entirely  different  process  of  it, 
which,  in  contemplation  of  law,  the  sheriff  did  not  and  could  not 
receive  until  the  alteration  was  made.  And  the  fact  and  time  of 
such  alteration  may  be  proved  by  parol. 

APPEAL  from  the  Circuit  Court  for  Calumet  County. 

One  Teiss  and  his  family,  having  become  a  charge  upon 
the  plaintiff  town  for  their  support,  were  relieved  by  it 
It  is  alleged  that  such  paupers  then  had  a  legal  settlement 
in  the  defendant  town.  On  October  26, 1886,  the  supervis- 
ors of  the  former  town  served  upon  the  supervisors  of  the 
latter  notice  of  such  relief,  as  prescribed  by  sec.  1513,  R  S. 
On  November  12,  1886,  the  latter  supervisors  served  upon 
the  former  a  denial  in  writing  of  the  liability  of  the  defend- 
ant town  for  the  support  of  the  persons  thus  relieved,  pur- 
suant to  sec.  1514.  The  plaintiflf  town  thereupon  brought 
this  action  to  recover  $14.40,  that  being  the  amount  thus 
expended  by  it  for  the  relief  of  such  alleged  paupers.  The 
entries  in  the  docket  of  the  justice  before  whom  the  action 
was  brought  show  that  the  summons  was  issued  February 
10th,  returnable  February  23d^  and  was  duly  served  by  the 
sheriff  February  16th,  and  by  him  returned  to  the  justice 
February  21st,  all  in  1887. 

The  defendant  town  answered,  among  other  things,  that 
the  action  was  not  commenced  within  three  months  after 
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service  of  such  denial;  thus  pleading  the  limitation  con- 
tained in  sec.  1514.  On  the  trial  the  shoriflf  who  served  the 
summons  testified  that  he  thought  it  was  delivered  to  him 
for  service  February  11, 1887.  Certain  questions  were  then 
propounded  to  him  by  the  defendant  for  the  purpose  of 
showing,  and  the  answers  to  which  might  have  tended  to 
show,  that  when  he  received  the  summons,  on  February 
11th,  the  return  day  written  therein  was  February  22d 
(which  was  a  legal  holiday),  but  after  the  12th  of  that 
month  such  return  day  was  altered  to  the  23d. 

The  plaintiff  recovered  judgment  for  the  sum  claimed, 
and  thereupon  the  defendant  took  an  appeal  to  the  circuit 
court.  The  cause  was  tried  in  that  court  on  the  return  of 
the  justice  to  such  appeal,  and  the  court  reversed  the  judg- 
ment of  the  justice  because  of  the  rejection  of  such  oflfered 
testimony.  From  such  judgment  of  reversal  the  plaintiff 
appeals  to  this  court. 

J.  E.  McMullen^  for  the  appellant,  to  the  point  that  parol 
evidence  was  not  admissible  to  contradict  or  vary  the 
docket  of  the  justice,  cited  Coffman  v.  Hampton,  Z7  Am. 
Dec.  511;  ClarJc  v.  M'Commaji,  7  Watts  &  S.  471;  Seibert 
V.  Kline,  1  Pa.  St.  43;  McLean  v.  Ilugarin,  13  Johns. 
184;  Posson  v.  Brown,  11  id.  166;  White  v.  Ilawn,  5  id.  351; 
Srintnall  v.  Foster,  7  Wend.  103;  Ilealy  v.  Kneeland^4A 
Wis.  497;  K.  S.  sees.  4142,  4143;  Zimmerman  v.  Zimmer- 
man, 15  III.  84. 

For  the  respondent  there  was  a  brief  by  Silas  BuUard 
and  A.  A.  Nugent,  attorneys,  and  Gahe  Bouck^  of  counsel, 
and  oral  argument  by  Mr,  BuUard, 

Lyon,  J.  If  the  action  was  not  commenced  on  or  before 
February  12,  1887,  it  was  barred  by  the  limitation  of  sec. 
1514,  R.  S.  It  was  not  commenced  until  the  summons  was 
delivered  to  the  sheriff  for  service.    Sec.  4240.    The  docket 
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of  the  jostioe  does  not  show,  and  the  statute  does  not  re- 
quire that  it  should  show,  when  the  summons  was  delivered 
to  the  sheriff.  Neither  does  it  require  the  sheriff  to  certify 
when  he  received  it,  and  he  did  not  so  oertif3\  Had  he  done 
so  his  certificate  would,  at  most,  be  presumptive  evidence 
only  of  the  fact  thus  certified.  Sec.  4211.  Hence  there  is 
no  record  evidence  of  the  time  the  summons  was  delivered 
to  the  sheriff  for  service,  and  the  statute  requires  none. 
Hence  the  fact  may  properly  be  proved  by  parol.  Doubt- 
less the  rule  would  be  the  same  had  the  sheriff  certified 
the  date  of  service,  or  had  such  date  been  entered  in  the 
docket  of  the  justice. 

If  a  summons  returnable  February  22d  was  delivered  to 
the  sheriff  on  the  11th  of  that  month,  and  the  return  day 
was  subsequently  altered  to  the  23d,  the  alteration  made 
another  and  entirely  different  process  of  it,  which,  in  con- 
templation of  law,  the  sheriff  did  not  and  could  not  re- 
ceive until  the  alteration  was  made,  although  he  may  have 
had  in  his  possession  from  the  11th  the  paper  which  by  the 
alteration  became  the  summons  in  the  action.  If  so  al- 
tered, the  fact  and  time  of  such  alteration  may  in  like 
manner  and  for  the  same  reasons  be  proved  by  parol;  for 
it  is  only  one  method  of  proving  when  he  received  the 
summons  for  service.  The  summons  is  in  the  record,  and 
it  shows  unmistakably,  on  its  face,  that  the  return  day  orig- 
inally written  therein  has  been  altered. 

The  cases  which  hold  that  the  authorized  entries  in  the 
docket  of  the  justice  import  absolute  verity  have  no  ap- 
plication here.  Had  testimony  been  offered  to  show  di- 
rectly that  the  summons  was  not  issued  op  the  10th,  or  was 
not  made  returnable  on  the  23d,  or,  perhaps,  that  it  was 
not  served  on  the  16th,  those  cases  might  be  applicable; 
but  the  rejected  testimony  was  not  offered  for  any  of  these 
purposes,  or  to  dispute  any  authorized  record,  but  only  to 
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prove  a  fact  resting  in  parol.    It  was  therefore  error  to  re- 
ject such  testimony,  and  the  error  is  vital  in   the  case. 
Hence  the  circuit  court  properly  reversed  the  judgment  of 
the  justice. 
By  the  Court —  Judgment  aflBrmed. 


Zbmlock,  Respondent,  vs.  Thb  United  States,  Appellant. 

January  11 —  January  jW,  1889. 

Lands  granted  to  aid  in  improvement  of  Fox  and  Wisconsin  rivers: 
Sale  by  state:  Right  to  flood  vnthout  compensation. 

1.  The  lands  granted  to  this  state  by  the  act  of  Ck)ngre8s  of  August  8» 
1846,  to  aid  in  the  improvement  of  the  Fox  and  Wisconsin  rivers, 
were  not  granted  merely  as  a  location  for  the  improvements,  but 
to  be  sold  and  the  proceeds  used  in  making  the  improvements. 
And  where  such  lands  were  sold  by  the  state  without  any  express 
reservation  of  the  right  to  flood  them,  if  necessary  in  making  the 
improvements,  without  making  compensation  therefor,  no  such 
reservation  can  be  implied  from  the  mere  fact  that  the  lands  were 
granted  to  the  state  to  aid  in  making  such  improvements. 

9.  Nor  is  any  such  reservation  created  by  the  act  of  the  legislature  of 
August,  1848  (Laws  of  1848,  p.  58).  Sec.  16  of  that  act,  providing 
that  when  any  lands  appropriated  by  the  board  of  public  works  to 
the  use  of  such  improvements  shall  belong  to  the  state  they  Bl)aU 
be  absolutely  reserved  to  the  state,  refers  to  an  ownership  by  the 
state  at  the  time  of  the  appropriation,  and  not  to  an  ownership  of 
which  the  state  had  lawfully  divested  itself  prior  to  the  taking  of 
the  lands  by  the  board. 

APPEAL  from  the  Circuit  Court  for  Winnehago  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
JEl  E.  Chapin,  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Mwn^  <6  IliUonj  attorneys,  and  Gahe  Bouck,  of  counsel. 
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Tatloe,  J.  This  is  an  appeal  from  the  judgment  of  the 
circuit  court  of  Winnebago  county  awarding  damages 
against  the  appellant  for  overflowing  and  injuring  the 
plaintiff's  land,  by  reason  of  the  maintenance  by  the  ap- 
pellant of  the  dam  across  the  Fox  river  at  Appleton  in  this 
state.  The  nature  of  the  respondent's  action,  and  the 
grounds  upon  which  the  liability  of  the  appellant  for  the 
damages  caused  by  the  overflow  of  the  respondent's  lands 
is  based,  are  stated  at  length  in  the  case  of  Jones  v.  U.  & 
48  Wis.  385. 

The  only  alleged  error  in  the  proceedings  in  the  circuit 
court  which  is  urged  by  the  learned  counsel  for  the  appel- 
lant arises  upon  a  motion  for  a  nonsuit  made  by  the  appel- 
lant at  the  close  of  the  plaintiff's  evidence,  which  motion 
was  in  the  following  language:  "  The  defendant  moved  for 
nonsuit  on  the  ground  that  the  lands  described  in  the  peti- 
tion were  included  in  a  grailt  made  by  the  United  States  to 
the  state  of  Wisconsin  under  an  act  of  Congress  approved 
August  8, 184:6,  to  aid  in  the  improvement  of  the  Fox  and 
Wisconsin  rivers  and  to  connect  the  same  by  canal,  and 
were  conveyed  by  said  state  of  Wisconsin  in  accordance 
with  and  in  pursuance  of  an  act  of  the  legislature  of  said 
state  approved  August  8,  1848,  and  the  several  acts  supple- 
mental thereto  and  amendatory  thereof,  by  which  said  acts 
the  said  state  reserved  the  right  to  flow  said  lands  in  the 
works  of  said  improvement,  and  the  plaintiff  purchased  the 
same  subject  to  such  reservation."  This  motion  was  re- 
newed after  all  the  evidence  was  presented  by  both  parties, 
and  the  motion  was  denied  in  both  cases,  and  appellant 
duly  excepted. 

The  appellant  also  asked  the  court  to  instruct  the  jury 
as  follows:  "If  the  jury  find  from  the  evidence  that  the 
lands  described  in  the  petition  were  granted  by  the  United 
States  to  the  state  of  Wisconsin  on  the  admission  of  such 
state  into  the  Union,  for  the  purpose  of  aiding  in  the 
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improvement  of  the  Fox  and  Wisconsin  riversj  and  that 
afterwards  said  lands  became  the  property  of  the  state  of 
Wisconsin  for  the  purposes  contemplated  by  the  act  of 
Congress  approved  August  8,  1846,  and  that  the  lands  de- 
scribed in  the  petition  were  transferred  by  the  state  of 
Wisconsin  in  pursuance  of  the  act  of  the  legislature  ap- 
proved August  8,  1848,  to  Jonathan  Lincoln,  from  whom, 
by  regular  chain,  plaintiff  derived  title,  then  the  plaintiff 
cannot  recover."  To  the  refusal  to  give  .this  instruction 
the  appellant  also  duly  excepted. 

The  motions  and  instructions  asked  raise  the  same  ques- 
tions. The  contention  of  the  learned  counsel  for  the  appel- 
lant is  that,  as  the  evidence  clearly  established  the  fact  that 
the  land  owned  by  the  respondent,  on  account  of  which  he 
claims  damages  for  its  overflow  by  the  maintenance  of  the 
dam  by  the  appellant  at  Appleton,  is  a  part  of  the  lands 
granted  to  this  state  by  the  United  States  to  aid  in  the  im- 
provement of  the  navigation  of  the  Fox  and  Wisconsin 
rivers,  the  grantee  of  the  state  and  those  claiming  under 
him  hold  said  lands  subject  to  the  right  of  the  state,  its 
assignees  and  grantees,  to  flow  such  lands  without  making 
compensation  therefor  if  it  becomes  necessary  so  to  do  in 
making  improvements  in  the  navigation  of  said  rivers. 
This  is  the  only  question  raised  by  the  learned  counsel  for 
the  appellant  in  this  court.  It  is  admitted  that  the  main- 
tenance of  the  dam  at  Appleton  is  necessary  for  the  im- 
provement of  the  navigation  of  the  Fox  river,  and  that  it  is 
maintained  by  the  United  States  for  that  purpose,  and  also 
that  this  dam  causes  the  overflow  and  damage  to  the  plaint- 
iflTs  lands.  The  only  question  is  whether  there  was  any 
express  or  implied  reservation  on  the  part  of  the  state 
when  the  lands  in  question  were  granted  to  Jonathan  Lin- 
coln by  the  state,  March  1,  1850,  from  whom  the  plaintiff 
derives  title,  to  flow  such  lands  in  the  future  without  mak- 
ing compensation  therefor  if  it  became  necessary  to  do  so 
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in  making  improvements  in  the  navigation  of  said  Fox 
river.  There  is  no  claim  that  any  reservation  was  made  in 
the  grant  from  the  state  to  Lincoln  in  1850.  The  proof 
shows  that  the  grant  was  absolute  and  without  any  condi- 
tion or  reservation.  The  contention  of  the  learned  counsel 
for  the  appellant  is  that,  notwithstanding  the  absolute  nat- 
ure of  the  grant,  under  the  law  of  the  state  and  consider- 
ing the  purposes  for  which  the  lands  were  granted  by  the 
United  Slates  to  this  state,  there  was  an  implied  reservation 
that  the  state  or  those  claiming  under  it  might,  if  neces- 
sary to  improve  the  navigation  of  the  Fox  river,  flow -said 
lands  without  making  any  compensation. 

The  argument  of  the  learned  counsel  fails  to  convince  us 
that  there  was  any  such  reservation  implied  or  expressed 
when  the  state  granted  the  lands  in  question  to  the  said 
Lincoln.  The  evidence  does  not  show  that  the  lands  were 
flowed  by  reasoa  of  any  works  of  improvement  made  by  the 
state  or  its  authorized  agents  at  the  time  the  lands  were 
conveyed  to  the  said  Lincoln.  If  there  was  any  reservation, 
it  must  arise  out  of  the  fact  that  the  lands  were  granted  to 
the  state  to  aid  the  state  in  improving  the  navigation  of 
said  Fox  river,  or  upon  some  law  of  the  state  in  force  at 
the  time  of  the  grant  which  created  such  reservation  not- 
withstanding the  terms  of  the  grant.  "We  are  unable  to 
see  anything  in  the  purposes  for  which  the  grant  was  made 
to  the  state  upon  which  an  implied  reservation  to  flood  the 
same  without  compensation  can  be  founded.  It  is  very 
clear  that  the  lands  were  not  granted  to  the  state  merely 
for  the  purpose  of  a  location  for  the  ihiprovements,  as  lands 
might  be  granted  for  the  location  of  a  highway  or  other 
public  improvement.  On  the  other  hand,  it  was  the  clear 
intention  of  the  United  States  and  of  this  state  that  the 
lands  granted  should  be  sold  by  this  state,  and  the  proceeds 
of  such  sale  should  be  used  in  making  the  improvements 
contemplate.     The  power  of  sale  on  the  part  of  the  state 
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was  absolute,  and,  if  exercised  without  any  reservation, 
none  can  be  implied  from  the  mere  fact  that  the  purpose 
of  the  grant  was  to  aid  in  making  improvements  in  the 
navigation  of  the  Fox  river. 

If  we  understand  the  argument  of  the  learned  counsel 
for  the  appellant,  he  does  not  rely  upon  the  mere  fact  that 
the  lands  were  granted  to  the  state  for  the  purpose  of  aid- 
ing in  making  the  improvement,  but  he  insists  that  the 
legislature  of  the  state  had,  previous  to  the  date  of  the 
grant  to  Jonathan  Lincoln,  passed  a  law  making  such  res- 
ervation in  all  grants  thereafter  made.  It  may  be  admit- 
ted that  the  legislature  might  have  passed  an  act  in  general 
terms  reserving  to  the  state,  its  grantees  or  agents,  the 
right  to  flood  any  land  thereafter  granted  by  the  state  to 
any  person  or  persons,  by  making  improvements  in  the  Fox 
and  Wisconsin  rivers,  without  making  compensation  for 
such  flooding,  and  that  such  act  would  create  a  reservation 
of  such  right,  notwithstanding  the  absolute  terms  of  the 
grant  itself.  The  only  act  of  the  legislature  upon  which 
the  learned  counsel  relies  as  creating  such  reservation,  is 
the  act  of  August,  1848,  which  provides  for  the  construc- 
tion of  improvements  contemplated  by  the  act  of  Congress 
in  granting  lands  to  the  state  for  the  improvement  of  the 
navigation  of  the  Fox  and  Wisconsin  rivers  in  this  state. 
And  sees.  15  and  16  of  said  act  are  the  only  ones  on  which 
the  learned  counsel  relies  as  creating  such  reservation.  See 
Laws  of  1818,  p.  58.  Sees.  15  and  16  of  said  act  read  as 
follows : 

"Sec.  15.  In  the  construction  of  such  improvements  the 
said  board  shall  have  power  to  enter  on,  to  take  possession 
of,  and  use  all  lands,  waters,  and  materials  the  appropria- 
tion of  which  for  the  use  of  such  works  of  improvement 
shall  in  their  judgment  be  necessary. 

"Sec.  16.  When  any  lands,  waters,  or  materials  appro- 
priated by  the  board  to  the  use  of  said  improvements  shall 


Digitized  by  VjOOQIC 


868  SUPREME  COURT  OF  WISCONSIN, 

Zemlock  tb.  The  United  States. 

hdong  to  ike  state,  such  lands,  waters,  or  materials,  and  so 
muoh  of  the  adjoining  lands,  waters,  or  materials  as  may  be 
valuable  for  hydraulic  or  commercial  purf)oses,  shall  be  ab- 
solutely reserved  to  the  state;  and  whenever  a  water-power 
shall  be  created  by  reason  of  any  dam  erected  or  other  im- 
provements made  on  any  of  said  rivers,  such  water-power 
shall  belong  to  the  state,  subject  to  future  action  of  the 
legislature." 

Among  other  things,  this  act  provided  for  the  creation  of 
a  "board  of  public  works,"  with  power  to  make  improve- 
ments in  said  rivers.  It  also  provided  for  a  sale  of  the  lands 
granted  by  Congress  to  the  state  for  the  purpose  of  aiding 
in  making  such  improvements,  fixing  a  minimum  price  at 
which  the  lands  might  be  sold;  also  allowing  pre-emption 
rights  to  settlers  on  said  lands ;  and  sec.  43  of  the  act  pro- 
vided that  "  whenever  sales  of  any  of  said  lands  shall  be 
made,  either  at  public  or  private  sale,  in  conformity  with 
the  provisions  of  this  act,  it  shall  be  the  duty  of  the  gov- 
ernor of  the  state  to  grant  to  the  purchaser,  upon  the  certifi- 
cate of  the  register,  a  patent  for  the  lands  so  sold,  which 
patent  shall  be  under  the  seal  of  the  state,  and  countersigned 
by  the  secretary  of  state,  and  shall  vest  in  the  purchaser,  his 
heirs  and  assigns,  an  absolute  estate  in  fee  simple."  Sees. 
17,  18,  19,  and  20  of  said  act  provide  for  making  compensa- 
tion to  those  whose  lands,  materials,  or  waters  are  taken  by 
the  board  of  public  works  without  their  consent.  This  act 
was  in  force  when  the  lands  in  question  were  granted  to 
the  said  Lincoln,  in  March,  1850. 

It  is  alleged  in  the  petition  in  this  case  that  the  "  board 
of  public  works,"  for  the  purpose  of  improving  the  naviga- 
tion of  Fox  river,  erected  the  dam  in  question,  which  causes 
the  overflow  of  plaintiflTs  lands,  in  1852.  The  answer  to 
the  petition  alleges  "  that  the  dam  referred  to  in  said  peti- 
tion was  erected  for  the  purposes  set  forth  in  said  petition, 
at  the  place  mentioned  and  described  in  said  petition;  but 
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says  that  the  dam  across  that  part  of  said  Fox  river  leading 
from  the  waters  of  Little  Lake  Butte  des  Morts  to  Green 
Bay,  described  in  said  petition,  was  constructed  and  fully 
completed  prior  to  1850,  and  maintained  by  parties  other 
than  the  defendant  herein."  Under  the  pleadings  and  evi- 
dence in  this  case  it  must  be  held  that  at  the  time  the  state 
granted  these  lands  to  the  said  Lincoln,  neither  the  state 
nor  the  "  board  of  public  works  "  had  in  any  way  or  man- 
ner entered  upon,  taken  poissession  of,  or  used  the  lands  in 
question  for  the  purposes  of  such  improvement.  The  United 
States  does  not,  therefore,  by  its  answer  or  proofs,  bring 
itself  within  the  language  pf  said  sees.  15  and  16  of  said  act 
of  1848. 

It  seems  to  us  that  said  sec.  16  can  only  admit  of  one 
construction,  so  far  as  applicable  to  the  guestion  involved 
in  this  case.  The  language  is:  "When  any  lands,"  etc., 
"appropriated,"  etc.,  "shall  belong  to  the  state,"  etc.  This 
language  clearly  refers  to  the  ownership  of  the  state  at  the 
time  of  the  appropriation,  and  not  to  an  ownership  at  any 
previous  date,  and  of  which  ownership  the  state  had  law- 
fully divested  itself  previous  to  the  time  of  the  taking  by 
the  board  of  public  works.  If  the  construction  contended 
for  by  the  learned  counsel  for  the  appellant  should  be  given 
to  the  act,  it  would  subject  all  lands  which  the  state  had 
ever  owned  to  this  right  of  overflow  by  the  works  of  said 
improvement  without  compensation,  whether  they  were 
lands  granted  to  the  state  to  aid  in  the  construction  of  such 
works,  or  for  any  other  purpose,  such  as  school  lands.  Had 
the  legislature  intended  that  the  lands  granted  to  the  state 
to  aid  in  the  improvement  should  always  be  subject  to  be 
taken  for  that  purpose  without  making  compensation  to  the 
grantee  of  the  state,  it  seems  to  us  it  would  have  used  moro 
definite  language;  and  it  woujd  not  have  declared,  as  it  did 
in  sec.  43  of  the  act,  that  the  grant  of  the  state  of  any  such 
Vol.  73— 24 
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lands  "should  vest  in  the  grantee,  his  heirs  and  assigns,  an 
absolute  estate  in  fee  simple." 

It  would  probably  have  been  a  wise  thing  on  the  part  of 
the  state  if  in  its  conveyances  of  these  lands  bordering  on 
the  waters  of  Lake  Winnebago  and  the  Fox  river  and  its 
tributaries  it  had  reserved  the  right  to  overflow  the  same 
as  far  as  necessary  by  the  works  of  improvement,  and  it 
seems  that  in  all  grants  made  after  1850  such  a  reservation 
was  in  fact  made. 

We  think  the  motion  for  a  nonsuit  was  properly  over- 
ruled, as  well  as  the  motion  to  instruct  the  jury  as  re- 
quested by  the  appellant.  There  being  no  other  matter 
assigned  as  error,  the  judgment  of  the  circuit  court  must 
be  aflSrmed. 

By  the  Ci?w;'^.-x- The  judgment  of  the  circuit  court  is  af- 
firmed. 


Fisher,  Respondent,  vs.  SonuRi  and  others,  Appellants. 

January  11  —  January  S9, 18SD, 

Pleading:  Redundant  matter :  Appealable  order:  Action,  tort  or  con- 
tract? Conspiracy:  Joinder  of  causes  of  action:  Motion  to  maki 
definite  and  certain, 

1.  An  order  refusing  to  strike  certain  matter  from  a  complaint  as  re- 

dundant or  irrelevant  is  not  ap]>ealable. 

2.  A  complaint  sets  forth  the  employment  of  the  plaintiff  as  a  minis- 

ter, under  a  written  contract,  by  the  officers  of  an  unincorporated 
religious  society,  his  salary,  perquisites,  etc.,  and  alleges  that  the 
members  of  tbe  society  were  satisfied  with  him  and  desired  his 
continuance  as  such  minister,  but  that  the  defendants  (two  of 
whom  were  trustees  of  the  society,  who  signed  the  contractor 
employment  and  had  control  of  the  temporal  affairs  of  the  church\ 
wrongfully  conspiring  and  contriving  together  to  injure  the  plaint- 
.iff  and  drive  him  from  his  position  as  such  minister,  did  various 
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acts,  which  are  fully  set  forth.  Then  follows  a  statement  of  plaint- 
IflTs  damages  by  reason  of  such  acts.  Heldt  on  motion  to  make 
more  definite  and  certain,  that  the  complaint  is  in  tort  for  a  con- 
spiracy, and  states  but  one  cause  of  action. 

APPEAL  from  the  County  Court  of  Winnebago  County. 

The  facts  will  sufficiently  appear  from  the  opinion. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  WeiifbroJj  Harshaw  iSt  Neviity  and  for  the  respondent  on 
briefs  by  Ganj  c£  Forward, 

Okton,  J.  The  defendants  moved  that  the  amended 
complaint  be  made  more  definite  and  certain  as  to  which 
cause  of  action  stated  therein  the  plaintiff  intends  to  rely 
on,  or  which  they  are  bound  to  answer,  and  to  strike  out 
from  said  complaint  the  allegations  in  respect  to  the  de- 
fendants having  published  in  a  newspaper  in  the  city  of 
Oshkosh  a  public  notice  to  the  members  of  said  congrega- 
tion not  to  pa}""  the  plaintiff  their  subscription  to  the  funds 
and  expenses  to  pay  him  his  salary  as  the  minister  thereof, 
and  the  allegations  of  his  damages  on  account  thereof.  The 
motion  was  denied,  and  the  defendants  appealed  from  said 
order. 

That  part  of  the  order  refusing  to  strike  out  of  the 
amended  complaint  any  matter  as  redundant  or  irrelevant 
is  not  appealable.  State  ex  rel,  G.  B.  (&  M,  li.  Co.  v,  Jen- 
nings, 56  Wis.  113;  Kewaunee  Co.  v.  Decker,  28  Wis.  6C9; 
Noonan  v.  Orton,  30  Wis.  609;  Freeman  v.  Engelmann 
Traiisp.  Co.  36  Wis.  571;  Carjjenter  v.  Reynolds,  58  Wis. 

The  only  respect  in  which  the  amended  complaint  is 
claimed  to  be  indefinite  and  uncertain  is  "that  it  sets  forth 
several  causes  of  action  in  the  same  count,  and  likewise  sets 
forth,  or  purports  to  set  forth,  causes  of  action  against  [the 
defendants]  individually,  and  others  against  them  as  trust- 
ees."   These  grounds  for  the  motion  do  not  seem  to  imply 
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any  indefiniteness  or  uncertainty.  They  seem  to  show  that 
the  defendants  at  least  assume  to  understand  the  complaint, 
and  they  are  certain  that  it  sets  forth  several  causes  of  ac- 
tion in  the  same  count,  and  that  some  are  against  them  in- 
dividually and  others  against  them  as  trustees.  It  is  not 
perceived  how  the  complaint  in  these  respects  could  be 
made  more  definite  and  certain  to  the  defendants,  as  they 
understand  it.  These  grounds  would  seem  to  be  appropriate 
to  a  demurrer.  But  we  are  disposed  to  think  that  the 
learned  counsel  of  the  appellants  do  not  understand  the 
complaint,  and  that  to  them  at  least  it  is  indefinite  and  un- 
certain. In  this  view  alone  would  it  seem  proper  to  con- 
sider the  grounds  of  the  motion. 

The  complaint  is  long,  but  perhaps  no  longer  than  neces- 
sary to  set  forth  the  material  fabts.  The  allegations  are, 
in  substance,  as  follows: 

(1)  The  plaintiflf  is  an  ordained  minister  of  the  Evangel- 
ical Reformed  Church,  and  one  of  that  kind  of  churches  was 
established  at  Oshkosh  as  a  voluntary  and  unincorporated 
society  or  association,  and  owned  a  church  building  and 
parsonage,  and  had  officers  duly  elected,  and  conducted 
divine  worship  according  to  the  rules  of  said  church,  under 
the  name  of  the  Helvetia  Evangelical  Reformed  Church. 

(2)  The  president,  secretary,  and  two  trustees  of  said 
church  employed  the  plaintiflf  to  be  the  settled  minister 
thereof,  and  entered  into  a  written  agreement  with  him  to 
the  eflfect  that  he  should  preach  to  said  church  and  congre- 
gation, and  administer  the  rites  thereof,  for  ten  years  from 
December  1,  1882,  to  December  1,  1892,  and  have  the  use 
of  the  parsonage,  at  a  salary  of  $500  a  year,  and  enjoy  all 
the  emoluments  appertaining  to  a  minister  of  said  church; 
the  salary  to  be  raised  by  subscription,  and  to  be  increased 
from  time  to  time  proportionably  to  the  increase  of  the 
membership  of  said  church.  That  agreement  is  set  out. 
The  plaintiflf  entered  upon  his  employment,  and  fulfilled  all 
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of  his  duties  and  his  part  of  the  contract,  and  the  church 
increased  in  membership,  and  the  trustees  performed  their 
part  of  the  contract,  and  there  was  entire  harmony  and 
prosperity  for  two  years,  and  the  plaintiff  received  his  per- 
quisites for  baptisms,  confirmations,  marriages,  and  funerals 
and  other  outside  services  as  such  minister  of  at  least  $500 
per  year. 

(3)  The  members  and  congregation  were  satisfied  and 
friendly  with  him,  and  desired  his  continuance  in  his  minis- 
try to  them,  and  he  was  willing,  offered,  and  desired  to 
do  so. 

(4)  The  defendants  CfenraflJ  Schuri  and  J.  IL  Beglinger 
were  the  trustees  who  siofned  said  a^^reement  and  had  con- 
trol  of  the  temporal  affairs  of  the  church;  and  the  defend- 
ant John  liyf  was  a  member  of  the  church,  and  approved 
and  consented  to  the  same.  These  defendants,  disregarding 
tlicir  duty  and  obligations  to  the  plaintiff,  "  unlawfully, 
maliciously,  and  without  any  just  cause  or  good  reason, 
conttplriftg,  conniving,  and  contriving  to  injure  the  plaintiff, 
and  to  break  up  his  rehitions  with  the  congregation  as 
their  minister,  and  to  drive  him  from  his  position  as  minis- 
\qv  of  said  congregation,  and  to  deprive  him  of  the  support 
of  said  congregation,  and  to  induce  said  congregation  to 
refuse  to  support  the  jilaintiff  and  to  pa}^  him  the  salary 
and  the  fees  aforesaid,  to  which  ho  is  entitled  under  said 
contract,  in  the  year  1885,"  etc.  Then  follows  what  the 
defendants  did  to  injure  the  plaintiff.  They  influenced  and 
prejudiced  the  members  and  congregation  against  him,  so 
that  they  refused  to  call  upon  him  to  perform  any  services 
as  their  minister,  and  called  upon  other  ministers  for  that 
purpose  for  which  his  customary  fees  were  paid;  and  in 
June,  1885,  the  defendants,  *'  maliciously  conspiring^  con- 
niving and  contriving  together  to  injure  the  plaintiff,  and 
drive  him  from  his  position  as  minister,"  and  to  break  up 
the  congregation  and  society,  and  thereby  to  prevent  him 
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from  receiving  his  salary  and  fees,  and  prevent  them  from 
paying  his  salary,  and  prevent  him  and  the  congregation 
from  having  access  to  and  the  use  of  said  church  building, 
^^unlawfulhj^  maliciously^  and  with  force^  for  the  purjwses 
aforesaid,  fastened  and  nailed  up  the  doors  and  windows  of 
said  church  building,  and  secured  the  same  so  that  the 
plaintiff  and  said  congregation  were  excluded  therefrom, 
and  continued  to  keep  said  building  so  closed,  and  refused 
to  open  the  same,  and  have  thereby  prevented  the  plaintiff 
from  performing  his  contract  and  having  and  receiving  his 
fees  as  aforesaid." 

(5)  The  defendants,  after  so  preventing  the  plaintiff  from 
performing  religious  services,  and  after  so  disorganizing, 
breaking  up,  and  scattering  said  church  and  congregation, 
caused  to  be  published  in  a  newspaper  in  Oshkosh  a  public 
notice  to  the  members  of  said  congregation  not  to  pay  any 
part  of  their  unpaid  subscriptions  for  the  funds  and  ex- 
penses of  said  society  to  the  plaintiff,  and  advised  and 
induced  them  not  to  do  so. 

(6)  These  several  acts  and  influences  of  the  defendants 
caused  the  plaintiff  to  be  injured  in  the  estimation  of  other 
reliirious  societies  and  other  churches  of  the  same  denorai- 
nation,  of  which  there  are  a  large  number  in  the  United 
States.  The  plaintiff  has  been  thereby  damaged  in  the  loss 
of  his  salary  of  8^,000;  and  in  the  loss  of  his  fees  and 
perquisites  of  $5,000;  in  his  inability  to  get  employment 
elsewhere,  $6,000;  and  in  his  personal  injury,  anxiety  of 
mind,  reproach,  contempt,  ridicule,  and  disgrace,  occasioned 
thereby,  $4,000;  and  to  his  general  damage  of  $20,000. 

I  have  stated  the  substance  of  the  complaint  more  at 
length  that  the  scheme  and  theory  of  it  may  readily  ap- 
pear. The  allegations  in  respect  to  the  plaintiff's  profes- 
sion and  situation  and  attitude  towards  the  church  and 
congregation  and  towards  the  defendants,  and  to  his  em- 
ployment, salary,  and  perquisites,  and  to  the  written  con- 
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tract,  as  also  to  the  official  character  of  two  of  the  defend- 
ants, as  trustees,  having  control  of  the  church  building  and 
property,  are  all  merely  matters  of  inducement  before  the 
main  charges  of  injury.  Then  follows  in  strong  and  suflfi- 
cient  language  the  charge  of  conspiracy  and  malicious  in- 
tent, and  the  acts  done  in  carrying  out  the  conspiracy,  and 
the  special  and  general  damages.  It  is  a  very  clear  and 
easily  understood  complaint  in  tort  for  conspiracy^  and  stat- 
ing but  one  cause  of  action.  It  will  be  found  to  be  accord- 
ing to  the  usual  form  of  the  books.  The  defendant  Ryf^ 
who  did  not  sign  the  contract  of  employment,  assented  to 
it,  and  was  one  of  the  conspirators.  The  complaint  could 
not  be  made  more  delinite  and  certain  than  it  is. 

Sy  the  Court, —  The  order  of  the  county  court  is  affirmed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 


Smith,  Respondent,  vs.  Morgan  and  others.  Appellants. 

January  11  —  January  29^  1880, 

Logs  and  timber:  Wrongful  cutting:  Measure  of  damages:  Interest: 
Offer  of  judgment:  Costs. 

1.  Where,  in  an  action  for  the  wrongful  cutting  of  timber,  the  plaint^ 

iff  recovers  as  damages,  under  sec.  4269,  R.  S.,  the  highest  niarket 
value  of  such  timber  while  in  the  possession  of  the  defendants,  he 
is  not  entitled  to  recover  interest  on  such  value. 

2.  In  an  action  for  the  wrongful  cutting  of  timber  an  offer  of  judg- 

ment under  sec.  4269,  R.  S.,  is  only  available  to  the  defendant  to 
prevent  further  costs,  in  cases  where  **the  jury  find  such  cutting 
was  by  mistake."  An  offer  of  judgment  under  that  section  is  not 
available  under  sec.  2789. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 
The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday  : 

This  action  was  commenced  January  8,  1884,  and  is  for 
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damages  for  wrongfully  cutting  timber  on  lands  of  which 
the  title  was  at  the  time  in  the  state,  but  which  was  subse- 
queqtly,  and  before  the  commencement  of  this  action,  ac- 
quired by  the  plaintiff.  On  the  former  appeal  it  was  held, 
in  effect,  that  the  plaintiff  was  entitled  to  recover  the  high- 
est market  value  of  the  logs  so  cut  or  the  lumber  made 
therefrom.  Smith  v.  Morgan^  G8  Wis.  358.  Upon  the  cause 
being  reversed  and  remanded,  the  plaintiff  amended  his 
complaint;  whereupon  the  defendants  admitted  a  certain 
amount  of  such  cutting,  but  alleged  it  to  have  been  done  in 
good  faith ;  served  an  affidavit  on  the  plaintiff's  attorneys, 
January  11,  1888,  that  the  same  was  done  by  mistake,  and 
offered  to  allow  judgment  to  be  taken  therein  against  them 
for  $1,000  and  costs,  which  the  plaintiff  refused  to  accept. 
Upon  the  trial  of  the  cause  the  jury  returned  a  special 
verdict,  to  the  effect  that  (1)  the  defendants  cut  from  said 
lands  68,924  feet  of  logs,  board  measure;  (2)  of  which  the 
stumpage  value  was  $3  per  1,000  feet;  (3)  and  the  highest 
market  value  at  Oshkosh,  $11  per  1,000  feet;  (4)  and  the 
highest  market  value  per  1,000  feet  of  the  lumber  manu- 
factured from  said  logs,  while  it  remained  in  the  possession 
of  the  defendants  R,  T,  and  John  li.  Morgan^  was  $14  per 
1,000  feet;  (5)  that  the  said  Morgans  manufactured  into 
lumber,  of  said  logs,  62,032  feet,  board  measure.  Upon  the 
motion  of  the  plaintiff's  attorneys,  judgment  was  ordered 
upon  said  special  verdict  to  the  effect  that  the  plaintiff  have 
and  recover  of  the  said  defendants  for  said  62,032  feet  of 
lumber  at  $14  per  1,000  feet,  amounting  to  $868.44;  also 
for  6,892  feet  of  logs  at  $11  per  1,000  feet,  amountinjf  to 
$75.81;  also  for  interest  on  said  two  sums^  respectivel\% 
from  January  1,  1884,  amounting  to  $310.18, —  amounting, 
in  all,  to  $1,244.43  damages;  and  the  further  sum  of  $310.58, 
costs  and  disbursements,  making  a  total  of  §1,555.01.  The 
defendants  appeal  from  that  part  of  said  judgment  which 
adjudges  to  the  plaintiff  interest  to  the  amount  of  $310.18 
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on  the  damages  found  by  the  jury;  and  also  from  that 
part  which  allows  costs  to  the  plaintiflf  after  January  11, 
1888;  and  from  that  part  which  denies  costs  to  the  defend- 
ants after  said  last-mentioned  ^ate. 

For  the  appellants  there  was  a  brief  by  Jackson  <& 
Thompson^  and  oral  argument  by  H.  B,  Jackson. 

For  the  .respondent  there  was  a  brief  by  Cate^  Jones  <& 
Sanborn^  and  oral  argument  by  D,  Lloyd  Jones.  They 
argued,  among  other  things,  that  though  sec.  42G9,  R.  S.,  is 
in  the  nature  of  a  penal  statute,  it  is  not  a  penal  statute  and 
does  not  inflict  a  penalty.  It  simply  fixes  a  statutory  rule 
of  damages.  Arpin  v.  Burch^  68  Wis.  619;  Eoons  v.  G.  db 
J!f.  W.  li.  Co,  23  Iowa,  493.  This  rule  of  damages  has  been 
applied  to  trespasses  committed  before  its  enactment,  which 
could  not  be  done  if  the  statute  were  penal.  Brewster  v. 
Carmichaely  39  Wis.  45G;  Webster  v.  Moe,  33  id.  75.  The 
same  rule  should  apply  as  in  an  action  for  money  had  and 
received.  In  such  case  the  plaintifif  would  be  clearly  en- 
titled to  interest.  That  interest  is  recoverable  as  damages 
in  tort  actions,  see  Bonesteel  v,  Orvis^  22  Wis.  525;  Arpin  v. 
Burch,  68  id.  619;  Chapman  v.  C  <&  N.  W.  B.  Co.  26  id. 
295.  Even  if  the  statute  inflicts  a  penalty,  interest  should 
be  allowed  after  breach.  Cla^'k  v.  Wilkinso7i,  59  Wis.  543; 
Field  on  Damages,  sec.  546,  and  note;  Wyman  v.  Bobinson^ 
73  Me.  384. 

Cassodat,  J.  The  special  verdict  included  the  highest 
market  value  of  the  logs  and  lumber  before  the  trial  and 
while  in  the  possession  of  the  defendants.  It  did  not  in- 
clude any  interest  on  such  value  to  the  time  of  the  rendi- 
tion of  the  verdict.  The  trial  court,  however,  after  the 
rendition  of  such  verdict,  increased  the  amount  of  damages 
by  adding  to  the  amount  of  the  verdict  $310.18  as  interest 
upon  such  highest  market  value  to  the  time  of  such  verdict. 
This  is  the  principal  error  assigned.    Prior  to  the  statutes 
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authorizing  such  damages,  it  was  held  by  this  court,  in 
effect,  that  in  an  action  by  the  land-owner  to  recover  such 
damages  he  was  limited  to  the  highest  market  value  of  the 
sturapage  at  any  time  between  the  cutting  and  the  com- 
mencement of  the  action.  Single  v.  Schneider^  24  Wis.  299; 
S.  a  30  Wis.  570;  Webster  v.  Moe,  35  Wis.  75;  3  Suth.  Dam. 
375,  and  cases  cited  in  the  note,  37G-379.  To  such  value  in- 
terest might  have  been  added.  Ingram  v.  liankin^  47  Wis. 
400.  Here  the  value  of  such  stum  page  was  found  ta  be 
only  three  dollars  per  thousand  feet.  This  being  so,  under 
the  common-law  rule  mentioned  the  plaintiff's  damages  for 
such  cutting  and  conversion  would  have  been  limited  to  a 
little  over  §200.  Under  the  statute,  however,  the  plaintiff 
rightfully  recovered  a  verdict  for  "  the  highest  market 
value  of  such  logs,  timber,  or  lumber,  in  whatsoever  place, 
shape,  or  condition,  manufactured  or  unmanufactured,  the 
same  "  may  "  have  been,  at  any  time  before  the  trial,  while 
in  possession  of  the  "  defendants,  which  "  highest  market 
value,"  as  found  by  the  jury,  amounted  in  the  aggregate 
to  §944.25.  Of  this  amount  some  $700  must  have  been  in- 
cluded by  reason  of  the  moneys  expended  and  the  labor 
performed  in,  about,  and  upon  the  timber  by  the  defend- 
ants, but  which  they  forfeited  by  reason  of  such  wrongful 
cutting.  Sec.  4269,  R.  S.  To  that  extent,  then,  this  stat- 
ute is,  in  its  nature,  penal.  Wright  v.  E,  E.  BoUes  Wooden 
Ware  Co,  50  Wis.  170;  Cotter  v.Plumer,  72  Wis.  479;  FUm- 
ing  V.  Sherry,  72  Wis.  503.  It  is  therefore  to  be  strictly 
construed.  This,  in  effect,  has  often  been  held.  Being 
penal  in  its  nature,  and  the  damages  found  by  the  jury 
being  largely  such  as  were  recoverable  only  by  virtue  of 
the  statute,  the  plaintiff  is  necessarily  confined  to  the 
rights  thus  given  by  the  statute.  The  measure  of  damages 
thus  given  by  statute  cannot  properly  be  extended  beyond 
the  letter  of  the  statute,  lliomas  v.  Weed,  14  Johns.  255. 
To  hold  that  the  plaintiff  may  not  only  recover  such  en- 
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larged  damages,  but  that  he  may,  in  addition,  also  rejeover 
other  damages  recoverable  at  common  law,  would  bo  to  re- 
verse the  ordinary  rule  of  construing  such  statutes,  and  by 
mere  implication  to  extend  the  rights  thus  expressl}''  given, 
not  only  beyond  the  language  of  the  statute,  but  also  be- 
yond the  scope  and  purpose  of  the  statute.  We  cannot 
sanction  such  a  departure. 

Error  is  assigned  because  the^oourt  allowed  the  plaititiflf 
for  costs  after  the  offer  of  the  defendants  to  allow  judgment 
for  the  amount  stated.  The  plaintiff  did  not  accept  such 
offer  as  prescribed  in  sec.  4269,  R.  S.  This  being  so,  the 
affidavit  of  the  defendants  was  necessarih',  by  the  express 
lano:ua5:e  of  the  statute,  to  be  "  deemed  traversed."  Ibid, 
Upon  the  issue  so  formed  the  jury  found  in  favor  of  the 
plaintiff,  "and  also  the  true  value  of  such  logs,  timber,  or 
lumber  when  so  cut,  as  well  as  their  highest  market  value," 
as  therein  provided.  Ibid.  Under  that  section  of  the  stat- 
ute, such  offer  to  allow  judgment  is  only  available  to  the 
defendant  to  prevent  further  costs  in  cases  where  "the^'w/^y 
find  such  cutting  was  by  mistakey  and  the  sum,  exclusive  of 
costs,  for  which  judgment  was  so  offered  was  not  less  than 
the  value  of"  the  aggregate  amount  of  the  items  therein 
mentioned.  Sec.  4209,  R.  S.  Since  the  jury  did  not  find 
that  such  cutting  was  by  mistake,  it  is  manifest  that  such 
offer  was  not  available  to  prevent  costs  under  that  section. 
But  the  offer  of  the  defendants  was  made  under  that  sec- 
tion, and  that  section  specificall}''  prescribes  the  method  of 
making  such  offer  in  a  case  like  this,  and  hence  the  provis- 
ions of  that  section  must  prevail  as  to  all  matters  and  ques- 
tions growing  out  of  the  subject  matter  of  the  chapter  in 
which  it  is  found.  'Subd.  14,  sec.  4972,  R.  S.  Smith  v.  Todd, 
55  Wis.  4C4;  Carpenter  v.  Murphey,  57  Wis.  546;  Druse  v. 
Ilorter,  57  Wis.  646.  The  defendants,  having  sought  to 
prevent  further  costs  by  making  an  offer  to  allow  judgment 
as  prescribed  in  sec.  4269,  and  failed,  cannot  now  avail  them- 
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selves  of  the  benefit  of  the  general  provision  of  the  statutes 
on  that  subject  found  in  sec.  2789,  R.  S. 

By  ike  Court. —  That  portion  of  ihe  judgment  of  the  cir- 
cuit court  allowing  to  the  plaintiff  $310.18  for  interest,  as 
damages  in  addition  to  the  findings  of  the  jury,  is  reversed; 
and  the  other  portions  of  the  judgment  appealed  from  are 
affirmed ;  and  the  cause  is  remanded  for  further  proceed- 
ings according  to  law.  The  costs  and  disbursements  in  this 
court  are  allowed  in  favor  of  the  defendants,  and  against 
the  plaintiff. 


Hughes,  Appellant,  vs.  The  City  of  Fond  du  Lao,  Re- 
spondent. 

January  11  —  January  SO,  ISSO. 

Municipal  corporations:   Defective  streets:  Nuisance  created  by  city: 
Notice  of  injiu^j:  Reasonable  time:  Charter  construed. 

A  provision  in  a  city  charter  that  no  action  against  the  city  for  inju- 
ries sustained  by  reason  of  any  defect  in  any  street  shaU  be  main- 
tained unless  wiitteu  notice  of  the  injury  was  given  to  the  proper 
officers  within  five  days  of  the  occurrence  thereof,  does  not  apply 
where  tlie  injury  was  caused  by  a  nuisance  created  by  the  positive 
acts  of  the  city's  agents,  such  as  leaving  a  large  wooden  roller  in 
the  street.  [Quoere,  wijether  the  provision  requiring  notice  to  be 
given  within  ^te  days  is  not  invalid,  as  fixing  a  time  unreasonablj 
short.] 

APPEAL  from  the  County  Court  of  Winnebago  County. 

The  case  is  sufiicienth^^  stated  m  the  opinion. 

For  the  appellant  there  was  a  brief  by  C.  S,  Ifatteson^ 
attorney,  and  Henry  J,  Gerpheide^  of  counsel,  and  oral 
argument  by  Mi\  Gerpheide. 

For  the  respondent  the  cause  was  submitted  on  tlie  brief 
of  P,  IT,  Martin.  To  the  point  that  the  time  fixed  witliiQ 
which  notice  should  be  given  was  reasonable,  he  cited  Nichr 
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olas  V.  Minneapolis^  30  Minn.  546.  The  provision  of  the 
Fond  du  Lao  charter  is  taken  from  the  Minneapolis  charter 
construed  in  that  case. 

Cole,  C.  J.  It  appears  from  the  complaint  that  while 
the  plaintiff  was  driving  with  a  horse  and  carriage,  in  the 
evening,  along  one  of  the  public  streets  of  the  defendant 
city,  his  horse  was  frightened  at  a  large  wooden  roller  in 
the  street,  became  unmanageable,  partially  overturned  the 
carriage,  and  the  plaintiff  was  thrown  out  upon  the  ground 
with  violence,  and  greatly  injured.  This  action  is  brought 
to  recover  damages  for  such  injury.  A  demurrer  to  the 
complaint  was  sustained  by  the  trial  court  on  the  ground 
that  it  states  no  cause  of  action.  There  is  a  section  of  the 
city  charter  which,  as  amended,  provides  that  no  action 
against  the  city  on  account  of  an  injury  received  or  damage 
sustained  by  means  of  any  defect  in  the  condition  of  any 
street  shall  bo  maintained  unless  the  action  shall  be  com- 
menced within  one  j^ear  from  the  happening  of  the  injury, 
nor  unless  notice  in  writing,  signed  by  the  party  injured, 
shall  have  been  given  to  the  sidewalk  sujTcrintendent  of  the 
city,  or  one  of  the  aldermen  of  the  ward  in  which  such  in- 
jury shall  have  occurred,  within ^t'^  dayn  of  the  occurrence 
of  such  injury.  Sec.  5,  ch.  299,  Laws  of  1885.  The  com- 
plaint shows  that  within  thirty  da^'s  after  the  happening 
of  the  accident  a  written  notice  was  given  to  the  mayor 
and  common  council,  stating  the  facts  as  to  how  and  where 
the  injury  was  sustained;  but  there  is  no  averment  that 
the  five  days  notice  was  given,  which  is  required  by  sec.  5, 
cb.  299.  The  complaint  was  doubtless,  held  defective  be- 
cause it  did  not  allege  that  such  notice  was  given.  The 
counsel  for  the  defendant  insists  that  the  complaint  is  fa- 
tally defective  for  that  reason,  because,  he  says,  the  liabil- 
ity of  the  city  is  wholly  statutory,  and  it  was  incumbent 
upon  the  plaintiff  to  show  that  he  had  complied  with  the  re- 
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quirements  of  the  charter  in  that  regard  in  order  to  main- 
tain the  action.  In  several  actions  against  towns  and  cities 
for  injuries  suffered  by  reason  of  a  defective  highway  or 
sidewalk,  the  giving  of  the  prescribed  notice  has  been  held 
to  be  in  the  nature  of  a  condition  precedent  to  the  right  to 
sue  for  the  damages.  Susenguth  v.  liantoul,  48  Wis.  334r; 
Benware  v.  Pine  Valley^  53  Wis.  527;  Wentworth  v.  Sum- 
mity  GO  Wis.  281.  I  should  have  great  doubt  about  the 
validity  of  the  provision  requiring  the  notice  to  be  given 
withiii  Jive  days  of  the  injury^  even  if  the  liability  of  the 
city  in  the  case  was  wholly  statutory.  The  time  fixed  is 
unreasonably  short,  and  in  many  cases  could  not  be  com- 
plied with.  The  injured  person  might  be  unconscious,  or 
so  seriously  hurt  that  he  could  not  state  "  the  place  where, 
and  the  time  w^hen,  such  injury  was  received,  and  the  nature 
of  the  same,"  within  that  period ;  so  that  the  remedy  given 
is  coupled  with  an  impossible  condition.  Such  a  provision 
is  unreasonable  and  unjust,  and  fairly  obnoxious  to  all  the 
objections  taken  to  the  enactments  in  Durkee  v.  JanesviUe^ 
28  Wis.  464,  and  Ilincks  v.  Milwaukee,  46  Wis.  559.  It  is 
an  arbitrary  and  unreasonable  provision,  which  professes 
to  give  a  remedy  for  an  injury,  but  annexes  to  it  a  condi- 
tion which  in  many  cases  cannot  be  complied  with  because 
the  time  fixed  for  serving  the  notice  is  so  short. 

But  the  facts  in  this  case  show  that  the  city  created  a 
nuisance  in  the  public  street,  and  it  is  liable  therefor  upon 
the  same  principles  as  an  individual  would  be  for  a  similar 
act.  It  is  a  fair  inference  from  the  complaint  that  the 
roller  —  which  w^as  an  unsightly  object,  naturally  calculated 
to  frighten  horses  —  was  put  and  left  in  the  street  by  the 
agents  and  servants  of  the  city.  It  is  alleged  that  the  roller 
belonged  to  the  city,  was  used  by  it  for  the  purpose  of 
making  its  streets  more  compact,  and  was  carelessly  left 
where  it  obstructed  a  public  street.  At  common  law  any 
act  or  obstruction  which  unnecessarily  incommodes  or  im- 
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pedes  the  lawful  use  of  a  highway  by  the  public 
sance.  Angell  on  Highw.  sec.  223.  In  this  case 
itself  created  the  nuisance,  as  much  as  though  it 
a  ditch  in  the  street,  or  placed  a  pile  of  stone  or  a: 
obstruction  in  the  highway,  which  made  it  dang 
travelers;  and  why  should  it  be  exempted  from  lia 
a  party  injured,  on  general  principles?  The  injury 
caused  by  an  act  of  non-feasance,  but  by  malfea 
doing  an  act  which  was  wholly  wrongful.  The  in; 
produced  by  its  positive  act  as  much  as  by  its  neg 
municipal  corporation  is  no  more  exempt  from  lia 
case  it  creates  a  nuisance,  either  public  or  private, 
individual.  Selden,  J.,  in  Weet  v.  Trustees,  16  N. 
172.  That  was  an  action  brought  for  an  injury  i 
into  a  hole  beneath  a  platform  which  constituted  t 
sion  of  the  sidewalk.  The  court,  after  a  most  able 
haustive  discussion  of  the  authorities,  rested  the  lie 
the  village  upon  the  ground  that  it  constructed 
form  in  such  a  manner  as  to  constitute  it  a  public  i 
Among  other  cases  referred  to  was  the  case  of . 
Furze,  3  Hill,  012,  and  it  was  commented  on  as 
"This  case  illustrates  another  distinction  which  is 
applicable  to  the  case  under  consideration.  The 
therein  is  not  put  exclusively  upon  the  ground  of  t 
ity  of  the  corporation  for  a  mere  non-feasance.  \ 
of  the  case  show  that  the  corporation  had  create 
sance.  They  constructed  the  sewers,  the  obstru 
which  produced  the  overflow  upon  the  plaintiff's  ] 
The  injury  was  produced  as  much  by  their  positi^ 
by  their  neglect.  Under  such  circumstances,  a  cor 
whatever  may  be  its  nature,  is  liable  to  the  sani 
and  upon  the  same  principles  ^san  individual  wou 
a  similar  injury."  And  finally  the  court  closes  the 
by  saying  that  ''it  follows  from  the  preceding  r 
that,  if  we  regard  the  injury  to  the  plaintiflf  as  tl 
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of  mere  neglect  to  keep  the  highways  of  the  village  in  re- 
pair, the  defendants  would  be  responsible  in  this  action  for 
such  neglect,  upon  the  ground  that  their  acceptance  of  the 
franchise  granted  by  their  charter  raised  an  implied  under- 
taking or  contract  on  their  part  to  perform  that  duty,  which, 
upon  the  i)rinciples  referred  to,  inures  to  the  benefit  of 
every  individual  interested  in  such  performance.  But  it  is 
unnecessary  to  revert  to  this  doctrine  to  establish  the  re- 
sponsibility of  the  defendants  in  this  cause,  for  the  reason 
that  the  injury  to  the  plaintifif  was  not  the  result  of  a  mere 
iion-fcasanco  on  the  part  of  the  defendants,  but  was  pro- 
duced by  their  construction  of  the  platform  in  question  in 
such  a  manner  as  to  constitute  it  a  public  nuisance." 

The  case  before  us  comes  fully  within  the  doctrine  of 
these  authorities,  which  are  applicable  to  the  facts  stated 
in  the  complaint;  therefore  sec.  5,  ch.  299,  Laws  of  1885, 
does  not  apply.  See,  also.  Little  v.  Madison.  42  Wis.  643; 
Pettigrew  v.  Eoansville^  25  Wis.  223;  Weightman  v.  Wash- 
ington^ 1  Black,  39;  Nebraska  City  v.  Campbell^  2  Black, 
590;  Stetson  v.  Faxon,  19  Pick.  147;  Commlv,  Rush,  14  Pa. 
St.  186;  Whart.  Neg.  §§  262-264;  Cooley  on  Const.  Lira. 
246  ct  seq. 

It  follows  from  these  views  that  the  order  of  the  county 
court  sustaining  the  demurrer  to  the  complaint  was  erro- 
neous and  must  be  reversed. 

Bfj  the  Court. —  Order  reversed,  and  cause  remanded  for 
further  proceedings. 
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Babbbtt,  Appellant,  vs.  Stradl,  Eespondent. 

January  Uf  —  January  les,  1889* 

^Ifectment:  Recovery  for  impi^ovements:  Title  under  holder  of  life  es- 
tate:  Adverse  possession  as  against  remainder-man:  Presumption 
ihiU possession  continues  to  be  adverse:  Improvements  made  after 
notice  of  plaintiff's  daim. 

1.  One  entering  into  possession  of  land  under  a  conveyance  from  the 
holder  of  a  life  estate  only,  cannot  hold  adversely  to  the  remain- 
der-man during  the  continuance  of  the  life  estate. 

3.  But  where  the  conveyance  from  the  tenant  for  life  purports  to  con- 
vey an  estate  in  fee,  and  the  grantor  intendecl  to  convey  the  fee, 
and  the  grantee  supposed  he  was  getting  the  fee,  the  possession  of 
the  person  entering  under  such  conveyance  becomes  adverse  to  the 
remainder-man  immediately  upon  the  death  of  such  life  tenant. 

8.  Findings  that  during  a  certain  time  a  person  had  the  exclusive  pos- 
session of  land,  that  he  claimed  to  be  the  sole  owner  of  the  prem- 
ises under  and  by  virtue  of  a  deed  thereof  to  him,  and  that  he 
asserted  his  title  founded  on  said  deed  in  good  faith,  are  held 
equivalent  to  a  finding  that  he  was  in  possession  holding  adversely 
under  color  of  title  asserted  in  good  faith. 

4  If  the  defendant  in  ejectment  was  at  one  time  in  possession  of  the 
land,  holding  adversely  to  the  plaintiff  under  color  of  title  asserted 
in  good  faith,  and  his  possession  continued  down  to  the  commence- 
ment of  the  action,  it  will  be  presumed  to  have  continued  to  be 
adverse,  in  the  absence  of  any  evidence  showing  a  change  in  the 
character  of  the  possession  in  that  respect. 

5.  Where  the  defendant  in  ejectment  entered  upon  the  possession  of 
the  premises  under  color  of  title  asserted  in  good  faith,  and  has 
held  adversely  to  the  plaintiff,  he  is  entitled  (under  sec.  8096,  B.  S.) 
to  recover  for  improvements  made  by  him,  even  though  they  were 
made  after  he  had  notice  of  the  plaintiff's  claim. 

APPEAL  from  the  Circuit  Court  for  Manitowoc  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Taylob  as  a  part  of  the  opinion: 

The  appellant  brought  an  action  of  ejectment  in  the  cir- 
cuit court  to  recover  the  undivided  three-fifths  of  the  W.  i 
of  the  S.  E.  i  of  section  5,  town  20,  range  22,  in  Manitowoc 
Vol.78— 25 
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county.  The  respondent  answered  the  statute  of  limita- 
tions of  ten  years  by  adverse  possession  by  himself  and  his 
grantors  as  a  defense.  He  also  set  up  a  claim  for  improve- 
ments made  on  said  lands  by  him  during  his  adverse  pos- 
session thereof;  also  a  claim  for  the  taxes  paid  by  him  on 
said  lands  during  such  possession.  '^ 

On  the  trial  of  the  action  there  was  a  special  verdict,  find- 
ing as  follows:  (1)  That  the  plaintiff  was,  at  the  commence- 
ment of  the  action,  the  owner  in  fee  of  an  undivided  two- 
fifths  of  the  lands  described  in  the  complaint.  (2)  That  the 
plaintifif  was  entitled  to  the  possession  of  such  undivided 
two-fifths  of  said  land.  (3)  That  at  the  commencement  of 
said  action  the  defendant  unlawfully  withheld  the  posses- 
sion of  said  two-fifths  of  said  premises  from  the  plaintiff. 

(4)  Finds  the  value  of  the  use  of  the  premises  described  in 
the  complaint,  with  all  the  improvements  thereon,  from  the 
5th  of  February,  1885,  to  the  present  time,  $80  per  year. 

(5)  Finds  the  value  of  the  use  of  said  premises,  as  they 
were  on  the  5th  of  February,  1885,  $30  per  year.  (6)  That 
the  value  of  the  use  of  said  premises,  excluding  the  value 
of  any  permanent  and  valuable  improvements  made  by  the 
defendant  and  his  grantor,  Wenzel  Kadlic,  was  $20  per 
year.  (7)  That  the  premises  are  worth  at  the  present  time 
$1,200  more  than  they  would  have  been  ^ without  the  im- 
provements made  thereon  by  the  defendant  between  the 
5th  of  February,  1885,  and  the  20th  of  December,  1886. 
(8)  Finds  that  the  taxes  paid  on  said  lands  in  1886  and  1887 
were  $50.71.  The  ninth  finding  is  as  follows:  "Did  the 
defendant  in  fact  enter  and  take  possession  of  the  premises 
described  in  the  complaint,  under  his  deed  from  Wenzel 
Kadlic,  claiming  to  be  the  sole  and  exclusive  owner  in  fee 
of  said  premises,  and  asserting  his  said  ownership  under 
said  deed  in  good  faith?"  This  question  was  answered  by 
the  court  in  the  affirmative.  "(10)  "When  did  the  defend- 
ant first  have  actual  knowledge  that  the  premises  in  ques- 
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tion  belonged  to  the  heirs  of  Catherine  Barrett?  Answer. 
When  the  circuit  court  decided  to  that  effect  in  this  action. 
(11)  When  did  the  defendant  first  have  good  reason  to  be- 
lieve that  the  premises  in  question  belonged  to  the  heirs  of 
Catherine  Barrett?  A.  At  the  county  court  in  November, 
1886.  (12)  Was  the  defendant  in  the  sole  and  exclusive 
possession  of  said  premises  from  February  5, 1885,  to  the 
commencement  of  this  action  on  the  20th  of  December, 
1886?  A.  (By  consent)  Yes.  (13)  Did  the  defendant  dur- 
ing the  time  specified  in  the  twelfth  question  claim  to  be 
the  sole  and  exclusive  owner  in  fee  of  said  premises  under 
and  by  virtue  of  his  deed  from  Wenzel  Kadlic?  A,  Yes. 
(14)  Did  the  defendant  during  the  time  specified  in  the 
twelfth  question  assert  his  title  founded  on  the  deed  from 
Wenzel  Kadlic  to  him,  in  good  faith?  A,  Yes.  (15)  Did 
the  defendant  subsequently  to  February  5, 1885,  ever  notify 
the  plaintiff  that  he  disputed  or  denied  plaintiff's  title?  A, 
(By  the  court)  No." 

The  plaintiff  requested  the  court  to  submit  to  the  jury 
the  following  question:  "During  the  period  from  Febru- 
ary 5,  1885,  until  December  20,  1836,  did  the  defendant 
know,  while  making  the  improvements  made  by  him  during 
that  time,  that  his  title  to  the  premises  in  question  was 
contested  by  plaintiff  claiming  a  superior  title  to  them?" 
The  court  refused  the  request,  and  the  plaintiff  excepted. 

Upon  the  special  verdict  the  defendant  moved  the  court 
to  order  judgment  as  follows,  viz.:  "That,  together  with 
the  judgment  in  plaintiff's  favor  for  the  recovery  of  an  un- 
divided two-fifths  share,  part,  or  interest  of  and  ih  the 
premises  described  in  the  amended  complaint,  and  two  fifths 
of  the  rents  and  profits  of  said  promises  since  February  5, 
1885,  as  found  by  the  jury,  and  as  may  be  directed  by  the 
court,  with  plaintiffs  costs  for  the  trial  of  that  issue,  the 
further  provision  or  judgment  that  the  defendant  do  recover 
of  and  from  the  plaintiff  a  two-fifths  share  or  part  of  the 
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taxes  specified  in  said  verdict,  together  with  two  fifths  of 
the  $1,200  found  by  the  jury  as  the  value  of  defendant's 
improvements,  besides  all  costs  incurred  by  the  defendant 
upon  the  trial  of  the  issue  as  to  taxes  and  improvements; 
that  plaintiflTs  recovery  for  rents  and  profits  and  costs  be 
set  oflf  against  defendant's  recovery  for  taxes,  improve- 
ments, and  costs;  and  that  the  defendant  be  adjudged  to 
have  a  lien  upon  the  plaintiff's  interest  in  said  premises  to 
secure  the  payment  of  the  balance  that  may  be  coming 
to  the  defendant  for  such  taxes,  improvements,  and  costs, 
over  and  above  the  offset  aforesaid;  and  that  said  plaintiff 
pay  to  the  defendant  the  amount  of  such  balance,  with  in- 
terest at  seven  per  cent,  per  annum  from  the  date  of  said 
verdict,  within  three  years,  as  a  condition  of  execution  for 
the  possession  of  the  premises  recovered.  The  court  en- 
tered judgment  in  accordance  with  the  terms  of  said  mo- 
tion. 

The  plaintiff  moved  for  judgment  on  the  special  verdict, 
rejecting  the  answers  to  the  seventh  and  eighth  questions, 
and  also  made  a  motion  to  set  aside  the  special  verdict  and 
grant  a  new  trial,  "  or  to  set  aside  so  much  of  said  verdict 
as,  or  that  part  thereof  which,  relates  to  the  question  of 
defendant's  improvements,  on  the  following  grounds:  (1) 
That  the  court  erred  in  admitting  evidence  against  plaint- 
iff's objections;  (2)  that  the  court  erred  in  rejecting  evi- 
dence offered  by  plaintiff;  (3)  that  the  court  erred  in  refusing 
to  submit  to  the  jury  the  questions,  and  each  of  them,  which 
the  plaintiff  requested  the  court  to  submit  in  the  special 
verdict;  (4)  that  the  court  erred  in  directing  the  jury  to  find 
that  the  plaintiff  was  the  owner  and  entitled  to  the  posses- 
sion of  an  undivided  two-fifths  of  the  premises,  when  the 
evidence  showed  he  was  the  owner  of  an  undivided  three- 
fifths  of  said  premises;  (5)  that  the  verdict  of  the  jury  is 
against  the  weight  of  evidence;  (6)  that  the  said  verdict  is 
contrary  to  law;  (7)  that  the  answer  to  question  11  of  said 
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verdict  is  inconsistent  with  the  answer  to  question  14 
thereof;  (8)  that  the  answer  to  question  10  of  said  verdict 
is  unmeaning,  and  not  responsive;  (9)  that  the  court  erred 
in  directing  the  answer  to  the  ninth  question,  said  answer 
being  unsupported  by  any  testimony  in  the  case;  (10;  that 
the  answer  to  question  7  is  against  the  weight  of  evidence; 
(11)  that  the  answer  to  question  10  is  against  the  weight  of 
evidence;  (12)  that  the  answer  to  question  11  is  against  the 
weight  of  evidence;  (13)  that  the  answers  to  questions  13 
and  14  are,  respectively,  against  the  weight  of  evidence; 
(14)  that  the  answers  to  questions  7,  10,  and  11  show  prej- 
udice and  partiality  on  the  part  of  said  jury  in  favor  of  the 
defendant." 

It  was  stipulated  by  the  parties  to  the  action  that  the 
question  of  the  defendant's  claim  for  the  payment  of  taxes 
and  making  improvements  on  the  premises  in  question 
should. be  tried  at  the  same  time  and  by  the  same  jury 
which  was  impaneled  to  try  the  right  of  the  parties  to  the 
lands  in  question. 

For  the  appellant  the  cause  was  submitted  on  briefs  by 
ElliSy  Greene  db  "MerriU.  They  contended,  inter  alia^  that 
the  possession  of  land  by  a  tenant  for  life  cannot  be  ad- 
verse to  the  remainder-man ;  and  if  he  sells  and  conveys  to 
a  third  person  by  words  purporting  to  pass  the  absolute 
property,  the  possession  of  the  purchaser  is  not,  and  can- 
not be,  during  the  continuance  of  the  life  estate,  adverse  to 
the  remainder-man.  1  Am.  &  Eng.  Ency.  Law,  237;  E.  S. 
sec.  2202;  Delancey  v.  Ganong,  9  K  Y.  10;  1  Washb.  on 
Beal  Prop.  126  (97),  118,  182;  Jackson  v,  Maneius^  2  Wend. 
357;  McCorry  v.  Eing^s  Ileirs^  39  Am.  Dec.  165;  Sedgw.  & 
W.  Trial  of  Title,  214;  Carpenter  v.  De  Noon,  29  Ohio  St. 
879;  Dennett  v,  Dennett,  ^0  K  H.  505;  Keith  v.  Keith,  SO 
Mo.  125;  Hanson  v.  Johnson,  62  Md.  25;  Sands  v.  Hughes, 
63  N.  Y.  287;  Pinchney  v.  Burrage,  31  N.  J.  Law,  21 ;  Poor 
V.  Zarraieey  58  Me.  548;  Gernet  v,  Lynn,  31  Pa.  St.  94; 
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Ilenhj  V.  Wilson y  77  N.  C.  210;  Turman  v.  White's  Ileirs, 
14  B.  lion.  5G0;  Jones  v.  BUhtein,  28  Wis.  222;  Wiesnet  v. 
Zaun,  39  id.  189.  Sec.  3096,  R.  S.,  gives  claim  for  improve- 
ments to  a  i)erson  only  "  while  holding  adversely."  De- 
fendant's claim  for  improvements  and  taxes  was,  thereft)re, 
limited  to  those  made  after  February  5,  1885,  when  the  life 
estate  of  Patrick  Barrett  terminated.  The  same  result  fol- 
lows from  the  doctrine  that  a  tenant  for  life  cannot  charge 
the  remainder-man  or  reversioner  with  improvements  or 
ordinary  taxes.  1  Washb.  on  Real  Prop.  123  (95),  124  (90); 
P/itlan  V,  Bof/lan,  25  Wis.  079;  Curtis  v.  Fowler,  33  N.  W. 
Rep.  (Mich.),  804.  The  court  also  rightly  ruled  that  there 
could  be  no  recovery  for  improvements  made  after  the 
commencement  of  the  action,  on  December  20,  18SC. 
Welles  V.  Newson,  40  N.  W.  Rep.  (Iowa),  105. 

The  verdict  does  not  determine  the  issue  whether  the  de- 
fendant held  adcersebj  between  the  dates  above  mentioned. 
''Holding  adversely"  must  moan  something  more  than 
holding  "  under  color  of  title  asserted  in  good  faith,"  for 
the  statute  requires  it  in  addition.  The  phrase  has  a  settle  J 
legal  meaning,  viz.,  possession  which,  if  continued  the  pre- 
scribed time,  would  give  title  under  the  statute  of  limita- 
tions. The  essence  of  such  possession  is  hotftiliiy  to  the 
true  owner.  Sedgw.  &  W.  Trial  of  Title,  sec.  749;  1  Am. 
&  Eng.  Ency.  Law,  228;  3  Washb.  on  Real  Prop.  131  (489); 
Whiting  v.  Edmunds^  94  N.  Y.  309;  Thompson  v.  JPcUony 
54  Cal.  547;  Spai^row  v,  Uovey^  44  Mich.  03;  Bung  v. 
Slioneherger,  20  Am.  Dec.  95;  Putnam  Free  School  v, 
Fischer,  3S  ^le.  324;  Grant  v.  Fowler,  39  K  H.  101 ;  /lodges 
V.  Eddy,  38  Vt.  344.  Possession  begun  in  subserviency  can 
never  become  adverse  to  the  true  owner  until  surrender  or 
disclaimer,  although  a  person  has  exclusive  possession 
under  absolute  conveyance  from  the  first  occupant,  and 
claims  absolute  title  in  good  faith.  Whiting  v.  Edmuixds, 
94  N.  Y.  309;  Quinn  v.  Quinn,  27  Wis.  108;    Wright  v. 
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Sperrt/j  23  id.  617;  Maxwell  v.  Ilartman^  50  id.  660; 
Schwallhack  v.  (7.,  M,  <&  St.  P.  li.  Co.  69  Wis.  29S;  S.  C. 
73  id.  137. 

Tlie  defendant's  possession  after  February  5,  1885,  was 
not  adverse,  because  he  was  then  a  tenant  by  suflFerance. 
In  New  York  it  is  held  that  if  a  person  claiming  under  a 
tenant  for  life  created  by  law  holds  over  he  is  not  a  tenant 
by  sufiFerance,  but  a  trespasser,  and  his  possession  may  be 
adverse.  Livingston  v.  Tanner^  14  N.  Y.  64;  Jackson  v. 
Harsen,  7  Cow.  323;  Sands  v.  Hughes,  53  N.  Y.  287.  But, 
as  appears  in  Livingston  v.  Tanner,  a  statute  in  that  state 
makes  such  a  person  a  trespasser.  At  common  law  he  is  a 
tenant  by  suflFerance,  and  so  under  our  statutes.  Wood  on 
Landi.  &  T.  sec.  6;  Phatt  on  Leases,  97;  Miller  v.  Manwar- 
ing,  Cro.  Car.  397;  Com.  Dig.  Estate,  1 ;  Griffin  v,  Sheffield, 
38  Miss.  390;  R.  S.  sees.  2180,  2183,  2186.  Such  a  tenant 
cannot  hold  adversely  until  he  surrenders  possession  or  dis- 
claims. Smith  on  Landl.  &  T.  31;  Fawcett  on  I^ndl.  &  T. 
49;  Austin  V.  TI^^Y^ow,  46  Iowa,  362;  Creigh^s  Heirs  v.  lien- 
son,  10  Grat.  231;    Whiting  v.  Edmunds,  94  N.  Y.  309. 

One  who  has  knowledge  of  an  adverse  claim  cannot  re- 
cover for  improvements  made^,fter  such  knowledge.  1  Am. 
4fe  Eng.  Ency.  Law,  294;  Witt  v.  Trustees,  55  Wis.  376, 380; 
Woodhull  V.  Eosenthal,  61  K  Y.  382;  Gordon  v.  Tweedy,  74 
Ala.  232;  Sedgw.  &  W.  Trial  of  Title,  sec.  694;  Green  v. 
JBiddle,  8  Wheat.  1;  Canal  Bank  v.  Hudson,  111  U.  S.  66; 
Haslett  V.  Grain,  85  III.  129;  Morrison  v.  Bohinson,  31  l?a. 
§t.  456;  Hatcheit  v.  Conner,  30  Tex.  104;  Cole  v.  Johnson, 
53  Miss.  94;  Whitney  v.  Iiichardson,Sl  Vt.  300;  Henderson 
V.  ^cPike,  35  Mo.  255;  Bright  v.  Boyd,  1  Story,  487;  Put- 
nam V.  Jiitchie,  6  Paige,  390;  2  Story's  Eq.  Jur.  sees.  799a, 
799*/  Dawson  v.  Grow,  29  W.  Va.  333;  Holmes  v.  McGee, 
€4  Miss.  129;  Rennie  v.  Young,  2  De  G.  &  J.  136;  Dart  v. 
Hercules,  57  111.  446. 

For  the  respondent  there  was  a  brief  by  JViwA  cfe  IfasA, 
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and  oral  argument  by  Z.  J.  Nash.  They  argued,  among 
other  things,  that  the  adverse  possession  referred  to  in  sec. 
8096,  R  S.,  is  not  precisely  the  same  thing  as  the  adverse 
possession  referred  to  in  the  statute  of  limitations;  and  one 
who  holds  actually  a  limited  estate,  but  in  good  faith  be- 
lieves he  is  in  possession  under  title  in  fee,  may  recover  for 
improvements  made  during  the  continuance  of  the  limited 
estate.  Plimpton  v.  Plimpton,  12  Cush.  458;  Wales  v.  Cof- 
fin, 100  Mass.  177;  Bedell  v.  Shaw,  59  N.  Y.  46.  So,  also, 
the  "good  faith"  which  will  entitle  one  to  protection  as  a 
bona  fide  purchaser  of  land  without  notice  of  another's 
rights,  is  not  the  same  thing  as  the  "  good  faith  "  which  will 
entitle  the  same  person  to  maintain  his  claim  for  improve- 
ments placed  on  the  land.  Hadley  v,  Stewart,  65  Wis. 
481.  It  was  error  to  rule  as  matter  of  law  that  defendant 
could  recover  nothing  for  improvements  made  after  the 
commencement  of  the  action.  Zxoietusch  v.  Watkins,  61 
Wis.  615.  The  findings  establish  an  adverse  holding  within 
the  rule  in  Stevens  v.  Brooks,  24  Wis.  326;  Sydnorv,  Palmer, 
29  id.  227;  Jackson  v.  Smith,  13  Johns.  406;  Finn  v.  Wis. 
B.  Land  Co.  72  Wis.  546. 

Taylor,  J.  The  material  facts  as  to  the  title  of  the  lands 
in  question  are  as  follows:  Patrick  Barrett,  the  father  of 
plaintiff,  became  possessed  of,  and  the  owner  in  fee  of,  the 
the  lands  described  in  the  complaint  in  1856.  In  1874  he 
conveyed  by  warranty  deed  to  his  son-in-law  John  Nash, 
and  three  days  after  the  conveyance  to  Nash  he  (Nash) 
conveyed  the  same  land  to  Catherine  Barrett,  the  wife  of 
said  Patrick  Barrett,  and  plaintiff's  mother.  The  mother 
died  intestate  in  June,  1875,  while  living  on  the  premises, 
and  without  having  conveyed  the  same.  Patrick  Barrett, 
the  father  and  husband,  also  lived  on  the  land  with  his 
wife,  Catherine  Barrett,  at  the  time  of  her  death,  and  con- 
tinued to  occupy  said  land  after  the  death  of  his  wife  until 
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February  Y,  1877,  when  he  conveyed  by  warranty  deed  to 
one  Wenzel  Kadlic,  for  the  consideration  of  $2,100,  tak- 
ing  a  mortgage  in  part  payment  for  the  sum  of  $1,600. 
Kadlic  occupied  the  premises  until  the  year  1880,  and  on 
April  19,  1880,  he  conveyed  the  land  to  the  defendant  by 
warranty  deed,  for  the  sum  of  $1,650,  and  as  a  part  of  this 
consideration  the  defendant  assumed  the  payment  of  the 
$1,600  mortgage  given  by  Kadlic  to  Barrett.  Upon  re- 
ceiving this  deed  the  defendant  went  into  the  immediate 
possession  of  the  land,  claiming  to  own  the  same,  and  he 
remained  in  possession  up  to  the  present  time,  making  per- 
manent improvements  on  the  land^  and  has  made  pay- 
ments on  the  $1,600  mortgage  so  as  to  reduce  the  amount 
of  the  same  to  $1,200  or  less  when  this  action  was  com- 
menced.   Patrick  Barrett  died  on  February  5, 1885. 

These  facts  show  that  Patrick  Barrett  at  the  time  he  sold 
the  premises  to  Kadlic  had  only  a  life  estate  in  the  same 
as  a  tenant  by  the  curtesy  of  his  wife,  Catherine  Barrett. 
There  is  no  contention  on  the  part  of  the  defendant  and 
respondent  but  that  the  plaintiff  was  the  owner  of  the  un- 
divided two-fifths  of  the  premises  at  the  time  this  action 
was  commenced,  nor  that  the  defendant  withheld  the  pos- 
session from  him  as  alleged  in  his  complaint.  The  real 
controversy  between  the  parties  is  whether  the  possession 
of  the  defendant  was  of  such  a  character  as  to  entitle  him 
to  recover  for  permanent  improvements  made  by  him  on 
the  lands,  under  sec.  3096,  R.  S.  1878.  The  part  of  the 
section  applicable  to  the  controversy  in  this  case  reads  as 
follows:  "In  every  case  where  a  recovery  shall  be  had  of 
any  land,  on  which  the  party  in  possession,  or  those  under 
whom  he  claims,  while  holding  adversely  by  color  of  title 
asserted  in  good  faith,  founded  on  descent  or  any  written 
instrument,  shall  have  made  permanent  and  valuable  im- 
provements, or  shall  have  paid  taxes  assessed,  such  party, 
for  himself  and  for  the  benefit  of  those  under  whom  he 
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claims,  shall  be  entitled  to  have  from  the  plaintiff,  his  heirs 
or  assigns,  if  he  insist  u]X>n  his  recovery,  the  value  of  such 
improvements  at  the  time  the  verdict  or  decision  against 
him  is  given,  and  the  amount  paid  for  taxes,  with  interest 
from  the  date  of  the  payment,  to  be  assessed  and  recovered 
asi  hereinafter  provided,  and  for  the  payment  thereof  shall 
have  a  lien  on  the  real  estate  so  recovered."  Under  this 
section  the  court  below  held  that  the  defendant  could  only 
recover,  in  any  event,  for  improvements  made  by  the  de- 
fendant on  said  lands,  and  for  the  taxes  paid  thereon,  be- 
tween the  date  of  the  death  of  Patrick  Barrett  and  the 
date  of  the  commencement  of  this  action. 

The  principal  contention  of  the  learned  counsel  for  the 
appellant  is  that  the  defendant  cannot  set  up  that  he  was 
in  possession  holding  adverselj'^  by  color  of  title  asserted  in 
good  faith,  because  he  entered  and  held  by  a  conveyance 
from  the  grantee  of  Patrick  Barrett,  who  had  only  a  life 
estate  in  the  promises,  made  during  the  life-time  of  said 
Barrett.  The  claim  of  the  learned  counsel  is  that  one  who 
enters  upon  the  possession  of  real  estate  by  deed  from  a 
person  holding  only  a  life  estate  in  the  premises  cannot,  so 
far,  at  least,  as  those  entitled  to  the  reversion  are  con- 
cerned, be  in  possession  und^  claim  of  title,  holding  ad- 
versely to  them,  within  the  meaning  of  the  statute.  The 
learned  circuit  judge  held  with  the  counsel  for  the  plaintiff 
so  far  as  to  hold  that  the  possession  of  the  defendant  could 
not  be  adverse  as  against  those  owning  the  reversion  during 
the  life-time  of  the  person  owning  the  life  estate,  either  for 
the  purpose  of  establishing  a  title  to  the  land  by  adverse 
possession,  or  for  establishing  a  claim  for  improvements 
made  on  the  land  during  the  life  of  such  person;  and  on 
the  trial  limited  the  defendant  in  his  claim  for  improve- 
ments and  taxes  to  such  as  were  made  and  paid  after  the 
death  of  Barrett,  the  owner  of  the  life  estate,  and  before 
the  commencement  of  plaintiffs  action. 
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The  contention  of  the  learned  counsel  for  the  appellant, 
that  a  person  entering  into  the  possession  of  land  under  a 
conveyance  from  a  person  having  only  a  life  estate  therein 
cannot  hold  adversely  to  the  person  entitled  to  the  remain- 
der, during  thelifetime  of  the  person  owning  the  lif^  estate, 
so  as  to  set  the  statute  of  limitations  running  against  the 
remainder-man,  is  well  settled  by  the  authorities  in  other 
states,  and  is  fully  recognized  by  this  court.  See  Wmner 
V.  Zaun^  39  Wis.  189.  The  reason  of  this  rule  is  based  upon 
the  fact  that  the  remainder-man  cannot,  during  the  life 
of  the  person  holding  the  life  estate,  bring  an  action  against 
the  person  in  possession  under  such  life  tenant,  to  recover 
possession  of  the  premises;  and  it  would  be  absurd,  there- 
fore, to  bar  the  right  of  the  remainder-man  by  a  possession 
which  he  has  no  right  to  object  to,  and  to  prevent  which 
he  has  no  remedy  by  action. 

We  think  it  is  equally  well  settled  that  when  a  person  en- 
ters under  a  deed  from  the  person  who  holds  the  life  estate, 
which  on  its  face  conveys  an  estate  in  fee,  and  when  the 
grantor  intends  to  convey  the  fee,  and  the  grantee  supposes 
he  is  getting  a  conveyance  of  tl^e  fee,  the  person  entering 
under  such  deed  holds  in  fact  adversely  to  all  the  world,  but 
he  cannot  avail  himself  of  the  rights  of  an  adverse  posses- 
sion under  the  statute  as  against  the  remainder-man  during 
the  life  of  the  owner  of  the  life  estate,  but  immediately  upon 
the  death  of  the  person  holding  the  life  estate  such  posses- 
sion, if  continued,  becomes  adverse  to  the  remainderman. 
In  the  language  of  the  court  in  Sinds  v.  Hughes^  53  N.  Y. 
294:  "There  is  no  rule  which  prevents  a  hostile  title  being 
acquired,  or  an  adverse  possession  being  originated,  during 
the  running  of  an  assessment  lease  (granting  a  limited  es- 
tate), which  possession  would  ripen  into  a  title  in  twenty 
years  after  the  end  of  the  lease."  See,  also,  Christie  v.  Gage^ 
n  K  T.  193;  Millard  v.  McMuUin,  68  N.  Y.  345;  Fleming 
V.  Burnhamy  100  K  Y.  1,8,  12;  Jackaon  v.  Schoonmaker,  4 
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Johns.  402;  Glarhe  v.  JStighes,  13  Barb.  147;  Miller  v.  Ew- 
ing^  6  Cush.  34;  Jackson  v.  Harseriy  7  Cow.  323,  327;  Ger- 
net  V.  Lynn^  31  Pa.  St.  94;  1  Am.  &  Eng.  Ency.  Law,  237, 
and  cases  cited  io  note  1,  and  238,  note  2.  The  rule  estab- 
lished in  the  cases  above  cited  was  adopted  by  this  coart 
in  the  case  of  Wiesner  v.  Zaun,  39  Wis.  183,  203, 204.  The 
reason  of  the  latter  rale  is  that  immediately  on  the  death  of 
the  life  tenant  the  remainder-man  may  maintain  an  action 
to  recover  the  possession  from  the  person  in  possession 
claiming  adversely. 

The  rule  invoked  by  the  counsel  for  the  appellant,  that  a 
person  entering  under  a  tenant  in  possession,  even  though 
he  take  a  deed  in  fee,  cannot  hold  adversely  to  the  landlord, 
does  not  apply  to  the  case  of  a  person  entering  under  a 
deed  from  a  person  in  possession  owning  a  life  estate.  This 
rule  only  applies  to  the  case  where  the  person  in  possession 
holds  the  conventional  relation  of  tenant  to  the  owner  of 
the  fee,  and  not  to  the  case  of  a  person  holding  a  life  or 
other  limited  estate  derived  from  some  other  source  than 
from  the  owner  of  the  reversion.  On  this  point  see  Saun- 
ders V.  Banes,  44  K  Y.  365;  Christie  v.  Gage,  71  K  Y.  193; 
Jackson  v,  liar  sen,  7  Cow.  323,  326. 

The  above  authorities  clearly  negative  the  claim  made 
by  the  learned  counsel  for  the  appellant  that  the  defendant 
produced  no  evidence  on  the  trial  which  tended  to  shoiv 
that  he  was  in  possession  of  the  premises,  holding  them  ad- 
versely to  the  claim  of  the  plaintiff,  at  the  time  he  made 
the  improvements  for  which  he  claimed  pay. 

It  is  further  urged  by  the  learned  counsel  for  the  appellant 
that  the  special  verdict  is  imperfect  in  not  expressly  find- 
ing that  the  defendant  was  in  possession  holding  adversely 
to  the  plaintiff  at  the  time  the  improvements  were  made. 
On  the  part  of  the  respondent  it  is  claimed  that  there  was 
no  request  that  such  a  finding  should  be  included  in  the 
special  verdict.    It  is  also  insisted  that  the  findings  nnm- 
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bered  12, 13,  and  14  are  equivalent  to  an  express  finding  of 
the  fact  that  the  defendant  was  in  possession  holding  ad- 
versely to  the  claim  of  the  plaintiff  when  the  iniprovements 
for  which  he  was  allowed  were  made.  These  findings,  if 
sustained  by  the  evidence,  show  that  during  the  time  in 
question  the  defendant  had  exclusive  possession  of  the  prem- 
ises, that  he  claimed  to  be  the  sole  owner  thereof  under  and 
by  virtue  of  the  deed  to  him  from  Kadlic,  and  that  he  as- 
serted his  title  founded  on  said  deed  in  good  faith.  We  are 
clearly  of  the  opinion  that  these  findings  are  equivalent  to 
an  express  finding  that  he  was  in  possession,  holding  ad- 
versely under  color  of  title  asserted  in  good  faith,  when  the 
Improvements  were  made. 

The  only  other  question  bearing  upon  this  point  is 
whether  these  findings  are  supported  by  the  evidence.  It 
seems  to  us  that  the  evidence  is  clear  and  undisputed  that 
the  defendant,  when  he  bought  the  land  from  Kadlic,  be- 
lieved he  was  getting  a  good  title  in  fee  to  the  premises. 
He  paid  a  full  consideration  for  a  perfect  title  in  fee,  and 
he  testifies  that  he  paid  a  man  to  examine  the  title  for  him 
previous  to  his  purchase,  and  that  such  person  reported  to 
him  that  the  title  was  perfect,  and  the  deed  given  and 
taken  was  a  deed  purporting  to  convey  the  estate  in  fee. 
After  his  purchase,  and  down  to  the  death  of  the  tenant  fof 
life,  bis  assertion  of  title  was  constant,  as  evidenced  by  his 
possession  and  his  continuing  to  pay  upon  the  mortgage  he 
had  assumed  to  pay  as  a  part  of  the  purchase  price.  There 
certainly  is  no  evidence  which  tends  to  show  that  he  aban- 
doned his  claim  of  title  under  his  deed  from  Eadlic,  and  all 
the  evidence  shows  that  his  possession  continued  under 
claim  and  color  of  title  under  said  deed  after  the  death  of 
Barrett,  the  owner  of  the  life  estate.  Such  possession  was 
therefore  adverse  to  the  claim  of  the  plaintiff  after  the 
death  of  Barrett,  by  all  the  authorities. 

It  is  further  insisted  by  counsel  for  appellant  that  the 
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evidence  shows  conclusively  that  not  long  after  the  death 
of  Barrett  the  defendant  became  possessed  of  such  facts  re- 
garding the  defect  of  his  own  title  and  the  validity  of  the 
title  of  plaintiff,  that  he  could  not  thereafter  hold  adversely 
to  the  claim  of  the  plaintiff,  and  consequently  the  improve- 
ments made  were  not  recoverable  under  the  statute.  If  the 
evidence  in  the  case  shows,  as  it  clearly  does,  that  there 
was  a  time  when  the  defendant  was  in  possession  of  the 
land  in  question,  holding  adversely  to  the  plaintiff  under 
color  of  title  asserted  in  good  faith,  and  such  possession 
continued  down  to  the  commencement  of  the  action,  it  will 
bo  presumed  to  have  continued  an  adverse  holding,  unless 
some  evidence  is  produced  which  shows  that  the  character 
of  the  possession  was  changed  to  one  recognizing  the  title 
of  the  plaintiff.  Whether  there  was  s'uch  a  change  in  the 
relation  of  the  defendant  to  plaintiff  previous  to  his  making 
the  improvenaents  for  which  he  recovered  compensation 
was  a  question  of  fact  for  the  jury.  After  reading  the  evi- 
dence, we  are  not  prepared  to  say  that  the  claim  of  the 
plaintiff  is  clearly  established.  The  record  would  seem  to 
indicate  that  the  case  was  tried  on  the  part  of  the  plaintiff 
npon  the  theory  that,  if  the  defendant  had  at  any  time  no- 
tice that  the  plaintiff  claimed  to  own  the  land  in  contro- 
versy, no  improvements  made  on  the  land  after  such  notice 
by  the  defendant  could  be  made  a  charge  against  the  plaint- 
iff. This  is  clearly  indicated  by  the  request  made  by  the 
plaintiff  to  submit  to  the  jury  the  following  question :  "  Dur- 
ing the  period  from  February  5,  1885,  until  December  20, 
1886,  did  the  defendant  know,  while  making  the  improve- 
ments made  by  him  during  that  time,  that  his  title  to  the 
premises  in  question  was  contested  or  disputed  by  plaintiff 
claiming  a  superior  title  to  them?"  This  question  was  not 
submitted,  and  under  the  decisions  of  this  court  it  \vas  an 
immaterial  question.  See  Zwietusch  v.  Watkins^  61  Wis.  615, 
620.     To  defeat  a  claim  for  improvements  under  the  statute, 
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when  the  evidence  shows  that  the  defendant  entered  under 
color  of  title  asserted  in  good  faith  and  has  held  adversely 
to  the  plaintiflF,  the  evidence  must  show  that  the  adverse 
possession  is  no  longer  asserted  in  good  faith ;  that  is,  that 
the  adveree  possession  has  been  interrupted  in  some  way, 
either  by  abandonment  or  otherwise,  so  that  the  continued 
possession  is  no  longer  adverse  to  the  real  owner.  That 
notice  of  claim  of  superior  title  by  the  plaintiflF,  or  the  com- 
mencement of  an  action  to  recover  the  premises,  does  not 
in  itself  interrupt  the  adverse  possession  of  the  defendant 
or  change  his  attitude  in  regard  to  his  adverse  claim,  is  fully 
sustained  by  the  decisions  of  courts  outside  of  this  state,  as 
well  as  by  the  decisions  of  this  court  in  the  case  of  Zwie- 
tusdh  V.  Waikins^  61  Wis.  615.  Worhman  v.  Gxdhrie^  29  Pa. 
St.  495,  513;  Moore  v.  Greene,  19  How.  71;  Langford  v. 
Poppe,  56  Cal.  73,  76;  Jackson  v.  Eaviland,  13  Johns.  229, 
234;  Kennedijs  Heirs  v,  Reynolds,  27  Ala.  364;  Ferguson  v. 
Bartholomew,  67  Mo.  212.  Upon  this  point  of  notice  of  an 
adverse  claim  as  aflFecting  the  good  faith  of  the  party  claim- 
ing to  hold  adversely,  see,  also,  Warren  v.  Putnam,  68  Wis. 
481,  488;  Fleming  v.  Sherry,  72  Wis.  503,  507,  508. 

It  is  the  entry  upon  the  possession  under  the  color  of  title 
asserted  in  good  faith  which  creates  the  possession  which 
entitles  the  possessor  to  recover  for  his  improvements;  and 
it  is  unnecessary  that  the  person  making  the  entry  should 
believe  that  his  title  was  superior  to  every  other  title  to  the 
property  at  the  time  of  making  his  entry,  in  order  to  make 
his  possession  adverse;  nor  does  a  subsequently  acquired 
knowledge  that  there  is  a  better  title  in  some  other  person 
necessarily  change  the  nature  of  his  possession  from  an  ad- 
verse possession  to  a  possession  subordinate  to  the  true  title. 
In  order  to  change  the  nature  of  the  possession,  there  must 
not  only  be  a  knowledge  that  there  is  a  better  title,  but 
there  must  be  an  express  or  implied  yielding  to  such  super- 
ior title.     1  Am.  &  Eng.  Ency.  Law,  277,  279,  292;  Doth- 
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ardv.  Denaon^  72  Ala.  541,  545;  McCagg  v.  HeacocJc^  42  III. 
157;  Iiaw8on  v.  Fox,  65  111.  200;  Russell  v,  Mandell,  73  III. 
136,  \ZT\  Smith  v.  Ferguson,  91  111.  304,  311;  Stuhhlejieldv. 
Borders,  92  111.  279;  Ewing  v,  Burnet,  11  Pet.  41;  Wright 
V,  MattisoHj  18  How.  50,  57;  Pillow  v.  Rolerts,  13  How. 
472.  The  cases  cited  by  the  learned  counsel  for  the  appel- 
lant, which  hold  that  the  defendant  cannot  recover  for  im- 
provements made  after  he  has  knowledge  of  an  adverse 
claim,  were  cases  arising  under  statutes  differing  from  ours. 
This  is  especially  so  with  cases  in  Illinois.  See  1  Starr  & 
C.  Ann.  Stats.  111.  994.  The  Illinois  statute  expressly  pro- 
vides that  the  defendant  shall  not  recover  for  improve- 
ments made  after  notice  of  the  claim  of  the  real  owner,  and 
it  also  defines  what  shall  constitute  such  notice.  It  must 
be  admitted  that  what  would  constitute  an  adverse  posses- 
sion so  as  to  set  the  statute  running  in  favor  of  the  pos- 
sessor against  the  real  owner,  under  sec.  4211,  R  S.,  might 
not  be  sufficient  to  constitute  such  an  adverse  possession  as 
would  entitle  the  possessor  to  recover  for  improvements, 
under  sec.  3096,  R  S.  Under  sec.  4211,  an  entry  under 
color  of  title,  claiming  title  exclusive  of  any  other  right,  is 
all  that  is  required.  Under  sec.  3096,  the  possessor  must 
hold  by  color  of  title  asserted  in  good  faith.  It  seems  to 
us  very  clear,  from  all  the  evidence  in  the  case,  that  the 
defendant  took  possession  of  said  lands  by  color  of  title, 
and  that  he  asserted  that  title  in  good  faith,  and  that  such 
claim  and  assertion  of  title  was  not  abandoned  by  the  de- 
fendant before  this  action  was  commenced,  and,  if  we  are 
to  believe  he  verified  his  answer  believing  it  to  be  true,  be 
asserted  such  title  after  the  commencement  of  this  action. 
It  is  urged  by  the  counsel  for  the  appellant  that  the  evi- 
dence clearly  shows  that  the  defendant  had,  before  making 
the  improvements  on  the  land  for  which  he  has  recovered, 
abandoned  his  adverse  holding  and  recognized  the  owner- 
ship and  title  of  the  plaintiff.    The  jury  have  found  against 
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this  claim,  and  upon  the  whole  evidence  we  cannot  say  the 
finding  of  the  jury  on  this  point  is  wholly  unsupported  by 
the  evidence. 

It  is  also  urged  that  the  jury  assessed  the  improvements 
at  a  sum  greatl}^  in  excess  of  their  real  value  to  the  farm. 
We  can  only  say  that  the  verdict  is  sustained  by  the  evi- 
dence introduced  by  the  defendant,  and,  the  circuit  judge 
having  refused  to  set  aside  the  verdict  on  that  ground,  we 
do  not  feel  authorized  to  reverse  the  judgment  for  that 
cause. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


Mabshall,  Appellant,  vs.  Pinkham,  "Respondent. 

Jamiary  12— January  29,  1889, 

Bes  adfudicata. 

In  an  action  to  restrain  the  preparation  and  sale  of  an  imitation 
of  plaintiff's  medicine,  and  for  damages,  the  plaintiffs  husband 
was  joined  with  her,  and  she  claimed  to  derive  her  right  to  the 
medicine  from  another  as  the  inventor.  Held,  that  a  judgment 
against  lier  in  that  action  is  conclusive  and  binding  upon  her  in  a 
subsequent  suit  by  her  alone  in  the  same  court  against  the  same 
defendant,  in  which  she  alleges  that  she  is  the  inventor,  but  in 
which  the  matters  involved  are  otherwise  the  same. 

APPEAL  from  the  Circuit  Court  for  JPond  du  Lac  County. 

The  facts  are  sufficiently  stated  in  the  opinion.  The 
plaintiff  appeals  from  a  judgment  dismissing  the  complaint 
with  costs. 

C.  E.  Pier^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  SutherUmd  cfe 
Sutherland^  and  oral  argument  by  D.  D.  Sutherland. 
Vol.  78—26 
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Orton,  J.  The  complaint  is  in  substanoe  and  in  brief  as 
follows :  The  plaintiff  has  for  several  years  manufactured, 
.advertised,  and  offered  for  sale,  and  sold  at  retail  and  whole- 
sale, a  valuable  medicine  known  as  "  Marshall's  Rheumatic 
Oil,"  labeled  and  wrapped  with  her  own  proper  label,  de- 
vice, and  trade-mark,  exclusively  invented,  originated,  and 
adopted  by  her;  that  tbe  merits  of  the  medicine  had  be- 
come known  and  recognized,  and  it  had  a  large  sale  in  Wis- 
consin and  elsewhere,  and  was  a  source  of  great  profit  to 
her;  and  that  the  defendant,  well  knowing  the  same,  wrong- 
fully prepared  a  compound  inferior  to  hers,  but  in  imitation 
of  it,  and  offered  for  sale  and  sold  the  same  in  the  territory 
aforesaid,  put  up  in  similar  packages  with  an  imitation  of 
her  said  wrapper,  label,  and  trade -mark,  to  deceive  the 
public  and  injure  her  in  the  loss  of  sales  and  reputation  of 
her  superior  article.  The  plaintiff  prays  for  past  damages 
and  an  injunction. 

The  substance,  and  in  brief,  of  tbe  answer  is  that  the  de- 
fendant made  and  makes  a  compound  known  and  labeled 
as  ''Marshall's  Rheumatic  Oil/'  ''Marshall's  Rheumatic 
Liniment,"  "Marshall's  Rheumatic  Oil  Liniment,"  and 
"Marshall's  Liniment,"  and  that  he  had  a  right  to  manu- 
facture, label,  and  sell  the  same  in  that  way,  and  that  the 
plaintiff  had  not  the  exclusive  right  to  manufacture,  label, 
and" sell  the  article  she  claims  she  manufactured  and  sold 
as  her  own  original  invention  and  discovery,  nor  the  exclu- 
sive right  to  her  wrapper,  label,  or  trade-mark;  and  he  de- 
nies that  he  has  infringed  the  same.  The  answer  further 
sets  forth,  substantially,  that  the  plaintiff  brought  suit  in 
the  same  court  against  the  defendant  for  the  same  subject 
matter  and  with  the  same  prayer  for  relief,  being  solely  in- 
terested therein,  and  having  nominally  joined  with  her  her 
husband,'  Charles  H.  Marshall,  as  plaintiff,  which  resulted 
in  a  similar  judgment  for  the  defendant,  which  was  aflSrmed 
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in  this  court  as  MarahaU  v,  Pinkham^  62  Wis.  572,  which 
is  claimed  as  res  ad  judicata^  or  as  an  estoppel  of  this  action. 

The  only  difference  in  the  form  of  the  two  actions  is  that 
in  the  former  the  plaintiff  claimed  the  right  to  said  medi- 
cine, derived  from  one  Samuel  Marshall,  the  original ,  in- 
ventor thereof;  and  in  this,  that  she  is  the  original  inventor 
and  discoverer  thereof;  and  in  the  firmer  she  joined  with  her 
her  husband,  and  in  this  she  sues  alone.  In  this  case  the 
findings  of  the  court  and  conclusions  of  law  are  substan- 
tially like  those  in  the  former  case,  upon  the  evidence;  and 
on  examination  of  the  evidence  we  think  the  findings  are 
sustained  by  it  in  all  particulars.  Besides  the  findings  in 
the  case  as  an  original  one,  the  circuit  court  found  that  the 
subject  matter  and  matters  in  controversy  are  the  same  as 
in  the  former  case;  and,  as  a  conclusion  of  law,  that  the 
decision  and  judgment  in  the  former  case  were  upon  the 
merits  and  points  directly  involved  in  this  case,  and  are 
binding  upon  the  parties  to  this  action,  and  are  final  and 
res  adjudicata.  We  have  no  question  but  that  this  finding 
and  conclusion  of  law  are  sustained  by  the  evidence  and  the 
record  in  the  former  suit.  In  the  former  case  in  this  court 
the  statement  of  facts  is  very  full  and  complete,  and  very 
diflBcult  on  such  a  mass  of  evidence,  and  the  opinion  of  Mr. 
Justice  Cassoday  is  very  full,  critical,  and  exhaustive  of 
the  facts  and  law,  and  this  groundless  and  expensive  contro- 
versy ought  to  have  ended  with  that  case.  We  shall  not 
countenance  such  a  needless  and  unlawful  repetition  and 
renewal  of  the  same  matters  in  controversy  b}'^  incumber- 
ing the  reports  with  an  opinion  in  this  case  of  greater 
length  than  absolutely  necessary  to  identify  it. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 
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Stephenson,  Eespondent,  vs.  Duncan,  Appellant  | 

January  U-^  January  i9,  1889, 

Master  and  servant:  Dangerous  employment:  Assumption  of  risk: 

Promise  by  master  to  remove  danger:  Continuance  in  servioe  after  \ 

reasonable  time  for  performance. 

1.  The  risk  from  an  uncoyfred  saw  projecting  over  its  frame  and 
partly  across  a  narrow  passage-way  along  which  a  servant  in  a 
mill  is  obliged  to  go  in  the  performance  of  his  duties,  being  ap- 
parent, is  assumed  by  the  servant  in  accepting  and  remaining  in 
the  service. 

3.  A  servant  having  the  right  to  abandon  the  service  because  it  is  dan- 
gerous may  refrain  for  a  reasonable  time  from  so  doing  in  conse- 
quence of  assurances  by  the  master  that  the  danger  shall  be 
removed,  and  will  not  bo  held  to  have  thereby  assumed  the  risk. 
But  if  he  continues  in  the  service  for  a  time  longer  than  it  is  rea- 
sonable to  allow  for  the  performance  of  the  master's  promise  he  will 
be  deemed  to  have  waived  his  objection  and  assumed  the  risk. 

APPEAL  from  the  Circuit  Court  for  Taylor  County. 

Action  to  recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  the  defendant's  negligence  in  not 
providing  a  proper  and  safe  covering  for  a  saw  in  his  shin- 
gle-mill, in  which  the  plaintiff  was  employed,  and  in  not 
providing  a  safe  and  proper  passage-way  by  such  saw,  and 
in  allowing  the  saw  to  project  over  its  frame  and  partly 
over  the  passage-way  along  which  the  plaintiff  was  obliged 
to  pass  in  the  performance  of  his  duties.  Other  allegations 
of  the  complaint  will  sufficientl}'  appear  from  the  opinion. 
The  defendant  appeals  from  an  order  overruling  a  general 
demurrer  to  the  complaint. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Cate^  Jones  cfe  Sanborn,  and  for  the  respondent  on  that  of 
Sc/iwej/pe  db  Foster. 

To  the  point  that  the  promise  of  a  master  to  remedy  a 
defect  of  which  he  has  been  notified  by  a  workman  is  bind- 
ing upon  him,  and  that  if  he  fails  to  remedy  it  he  is  liable 
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for  damages  caused  thereby  after  the  expiration  of  the  time 
within  which  it  could  have  been  remedied,  counsel  for  re- 
spondent cited  Shearm.  &  Eedf.  on  Neg.  126,  and  note; 
Parody  V.  (7.,  M.  <&  St  P.  P.  Co.  15  Fed.  Rep.  205;  Laning 
V.  N.  Y,  G.  P.  Co.  49  K  Y.  521;  Steen  v.  St.  P.  &  D. 
P.  Co.  37  Minn.  310;  Greene  v.  M.  &  St.  L.  P.  Go.  31  id. 
248.  ^  . 

Cole,  C.  J.  When  the  plaintiff  entered  upon  his  employ- 
ment of  operating  the  machinery  and  shingle-mill  owned 
by  the  defendant,  the  unsafe  condition  of  such  shingle  mill, 
the  fact  that  the  saw  was  not  covered,  and  that  it  projected 
over  its  frame  partly  across  the  narrow  passage-way  along 
which  he  was  obliged  to  go  in  tightening  and  loosening  the 
belt,  were  all  matters  presumably  within  his  knowledge. 
The  condition  of  the  passage-way  and  the  relation  of  the 
saw  to  it,  if  unsafe  and  dangerous,  would  be  seen  and  com- 
prehended by  a  person  of  common  intelligence,  and  the 
plaintiff  assumed  the  risk  incident  to  the  service  when  he 
undertook  the  employment.  Under  such  circumstances, 
the  plaintiff  could  not  maintain  the  action  for  the  injury  he 
sustained  because  the  defendant  failed  to  provide  safe 
machinery  and  did  not  cover  the  saw  with  a  substantial 
covering  nor  provide  a  safe  passage-way  in  place  of  the 
defective  one;  for,  as  we  have  said,  he  must  be  held  to  have 
assumed  the  risk  by  accepting  and  remaining  in  the  service 
with  knowledge  of  the  existing  defects  in  the  machinery. 
The  rule  of  law  upon  this  subject  has  been  laid  down  by 
this  court  in  the  following  language:  "It  is  well  settled 
that  the  master  may  conduct  bis  business  in  his  own  way, 
although  another  method  might  be  less  hazardous;  and  the 
servant  takes  the  risk  of  the  more  hazardous  method  as 
well,  if  he  knows  the  danger  attending  the  business  in  the 
manner  in  which  it  is  conducted.  Hence,  if  a  servant, 
knowing  the  hazards  of  his  employment  as  the  business  is 
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condacted,  is  injured  while  employed  in  such  business,  he 
cannot  maintain  an  action  against  the  master  for  such  in- 
jury merely  because  he  may  be  able  to  show  that  there  was 
a  safer  mode  in  which  the  business  might  have  been  con- 
ducted, and  that  had  it  been  conducted  in  that  mode  be 
would  not  have  been  injured."  Naylor  v.  C.  cfe  N.  W.  B. 
Co.  53  Wis.  661;  Uobha  v.  Stauer,  62  Wis.  108.  These  de- 
cisions  are  all  we  deem  it  necessary  to  cite  in  reply  to  the 
argument  that,  as  between  master  and  servant,  it  is  the 
duty  of  the  former  to  provide  suitable  means  and  appli- 
ances to  enable  the  servant  to  do  his  work  as  safely  as  the 
hazards  incident  to  the  employment  will  permit.  This  is 
undoubtedly  the  general  rule,  but  it  cannot  apply  here,  for 
the  reason  that  the  plaintiff  must  be  deemed  to  have  en- 
tered upon  the  employment  with  full  knowledge  of  the 
existing  defects;  therefore  he  assumed  the  risk.  The  fact 
that  the  saw  was  not  covered,  that  the  passage-way  was 
narrow  and  dangerous,  would  be  seen  at  a  glance. 

But  probably  the  liability  of  the  defendant  was  not  in- 
tended to  be  rested  upon  the  ground  that  the  machinery 
used  was  not  originally  in  a  safe  condition,  for  it  is  further 
alleged  in  the  complaint  that  about  ten  days  prior  to  the 
accident  the  plaintiff  informed  the  defendant  of  the  defect- 
ive and  dangerous  condition  of  the  shingle-mill,  saw,  and 
passage-way,  and  requested  the  defendant  to  repair  the 
same,  and  to  provide  a  suitable  and  safe  passage-way,  and 
to  cover  the  saw,  notifying  the  defendant,  at  the  same  time, 
that  he  would  not  remain  and  work  the  shingle-mill  unless 
the  same  were  put  in  a  safe  condition  at  once;  that  the  de- 
fendant then  promised  and  agreed  to  repair  the  mill,  cover 
the  saw,  and  put  the  passage-way  in  a  safe  condition,  and 
by  these  promises  induced  the  plaintiff  to  remain  in  his 
employment  about  the  shingle-mill  until  he  was  hurt.  If 
the  complaint  had  stopped  here,  it  might  be  held  to  state  a 
cause  of  action,  for  it  would  then  state  a  cause  of  action 
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within  the  rule  laid  down  and  approved  by  courts  of  the 
highest  authority,  which  hold  that  where  the  servant, 
having  the  right  to  abandon  the  service  because  it  is 
dangerous,  refrains  from  doing  so  in  consequence  of  as- 
surances by  the  master  that  the  danger  shall  be  removed, 
such  assurances  remove  all  ground  for  holding  that  the  serv- 
ant by  continuing  in  the  employment  engages  to  assume 
the  risk.  This  doctrine  is  laid  down  in  Hough  v.  Railway 
Co.  100  U.  S.  213,  in  a  very  elaborate  and  learned  opinion 
by  Mr.  Justice  Harlan,  where  the  law  is  fully  discussed, 
and  many  authorities  cited.  The  doctrine  certainly  rests 
upon  rational  grounds,  and  is  amply  supported  by  writers 
upon  the  law  of  negligence,  as  a  reference  to  the  above 
opinion  will  show.  It  follows  that  it  was  the  clear  duty  of 
the  defendant  to  remove  the  danger  or  repair  the  defect  in 
the  passage-way,  and  negligence  will  not  be  imputed  to  the 
plaintiff  if  he  continued  his  employment  for  a  reasonable 
time  to  allow  the  defendant  to  remove  the  defects. 

The  real  question  in  each  case  is  whether  the  master, 
under  all  the  circumstances,  had  a  right  to  believe  and  did 
believe  that  the  servant  waived  his  objection  to  the  defect 
in  the  materials  provided  for  the  work,  and  assumed  the 
risk,  exempting  the  master  from  liability.  "  This  is  a  ques- 
tion of  fact,  not  of  law ;  and  it  must  be  left  to  the  jury,  at 
least  if  not  entirely  free  from  doubt.  There  can  be  no 
doubt  that,  where  a  master  has  expressly  promised  to  re- 
pair a  defect,  the  servant  can  recover  for  an  injury  caused 
thereby  within  such  a  period  of  time  after  the  promise  as 
would  be  reasonably  allowed  for  its  performance,  and,  as 
we  think,  for  an  injury  suffered  within  any  period  which 
would  not  preclude  all  reasonable  expectation  that  the 
promise  might  be  kept."  1  Shearm.  &  Redf.  on  Neg.  (4th 
ed.),  §  215.  It  appears  that  the  plaintiff  remained  in  his 
employment  after  the  defendant  promised  to  make  the  saw 
and  passage-way  safe,  and  was  then  injured  by  slipping  and 
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falling  upon  the  saw  while  going  through  the  passage-way 
to  tighten  the  belt.  As  a  matter  of  law,  we  could  not  say 
this  period  was  so  long  that  it  precluded  all  reasonable  ex- 
pectation that  the  defendant  would  make  good  his  promise. 
The  defendant  would  have  a  reasonable  time  to  remove  the 
defects,  and  the  plaintiff  should  not  be  held  to  waive  his 
objections  to  the  machinery  or  assume  any  risk  in  respect 
to  it  while  relying  upon  the  defendant's  promise  to  make  it 
safe.  But  if  the  plaintiflf  did  continue  his  employment  for 
an  unreasonable  time  after  the  defendant  could  have  re- 
moved the  defects,  he  would  then  be  deemed  to  have 
waived  his  objections  and  assumed  the  risk  of  operating 
the  machinery  in  the  unsafe  and  dangerous  condition  in 
which  it  was.  The  diflBculty  with  the  complaint  is  that  it 
is  alleged  that  the  plaintiff —  obviously  meaning  the  defend- 
ant—  had  ample  time  and  opportunity,  and  was  abun- 
dantly able,  to  repair  and  put  in  a  safe  condition  the 
machinery  and  apparatus  between  the  time  the  plaintiflf 
informed  him  of  its  defects,  and  the  time  when  the  plaint- 
iflf was  injured,  but  neglected  and  failed  to  do  so,  as  was 
his  duty,  for  the  protection  of  the  plaintiflf.  This  allegation 
fairly  implies  that  the  plaintiflf  continued  his  employment 
beyond  the  period  of  time  within  which  he  might  rea- 
sonably expect  the  defendant  would  keep  his  promise  and 
put  the  machinery  in  proper  condition.  We  must  therefore 
hold  the  complaint  defective,  because  it  does  not  allege  or 
show  that  the  plaintiflf  was  injured  within  such  a  time  after 
the  defendant's  promise  as  it  would  be  reasonable  to  allow 
for  its  performance  under  the  circumstances;  for  if  the 
plaintiflf  continued  in  the  employment  longer  than  there 
w'ere  reasonable  grounds  for  expecting  the  defendant  would 
remove  the  defects,  and  was  then  injured,  he  would  assume 
the  risk  of  the  dangerous  condition  of  the  machinery  as 
when  he  entered  upon  the  service. 
We  hold  the  complaint  fatally  defective  because  it  does 
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not  appear  that  the  plaintiflP  was  injured  while  he  had  a 
reasonable  expectation  that  the  defendant  would  keep  his 
promise.  The  demurrer  to  the  complaint  should  have  been 
sustained  for  this  reason. 

£1/  the  Court, —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  accord- 
ing to  law. 

See  note  to  this  case  in  41  N.  W.  Rep.  887.— Rep. 


St.  Ceoix  Land  &  Lumbeb  Company,  Appellant,  vs.  Ritchie, 
Respondent. 

January  14  —  January  £9,  18S9. 

Registry  op  Deeds,  flj  Clerical  errors:  Tax  deeds,  (2)  Index: 
Omission  of  description  of  land:  Recording  at  length.  (3)  Pre- 
sumption as  to  time  of  recording, 

1.  The  registry  of  a  conveyance  of  land  is  not  invalidated  by  a  mere 
clerical  error  in  transcribing  the  instrument,  not  affecting  the 
sense  or  obscuring  Its  meaning.  So  held,  where  in  copying  upon 
the  record  a  tax  deed  in  the  statutory  form,  the  word  is  was 
omitted  from  the  formula  "  as  the  fact  is,"  where  it  occurs  the 
second  time  in  such  deed. 

a.  The  omission  from  the  general  index  of  the  description  of  the  land 
affected  by  the  instrument  entered  therein  for  record,  is  cured  by 
correctly  recording  the  instrument  at  length  in  the  proper  record 
book,  and  from  the  time  the  instrument  is  so  recorded  at  length 
the  registry  is  valid  and  effectual. 

8.  Nothing  appearing  to  the  contrary,  the  presumption  is  that  a  con- 
veyance was  recorded  at  length  on  the  day  it  was  received  for  rec- 
ord in  the  register's  oflOice. 

APPEAL  from  the  Circuit  Court  for  Taylor  County. 

The  action  is  replevin,  brought  to  recover  the  possession 
of  a  quantity  of  pine  saw-logs  cut  by  the  defendant  between 
January  1  and  March  1,  1888,  upon  certain  lands  alleged 
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to  belong  to  the  plaintiflf  company,  and  by  him  removed 
therefrom.  The  complaint  alleges  that-  the  entry  by  de- 
fendant upon  such  lands,  the  cutting  and  removal  of  the 
logs,  and  the  subsequent  detention  thereof  by  the  defend- 
ant, were  unlawful  and  wrongfuL  The  answer  denies 
plaintiffs  title  to  the  land;  alleges  that  the  logs  were  so  cut 
and  removed  by  the  defendant  under  a  license  from  the 
real  owners  of  the  land;  that  the  plaintiflTs  only  claim  of 
title  is  under  a  certain  void  tax  deed,  and  that  the  three 
years  statute  of  limitation  has  run  against  such  deed.  It  is 
not  alleged  in  the  complaint,  nor  was  it  proved  upon  the 
trial,  that  the  plaintiflf  was  ever  in  the  actual  possession  of 
the  land  from  which  the  logs  were  taken.  Such  land  seems 
to  have  always  been  vacant  and  unoccupied. 

The  cause  was  tried  by  the  court,  a  jury  having  been 
waived.  To  prove  its  right  to  recover  the  logs,  the  plaint- 
iflf put  in  evidence  a  tax  deed  of  such  land,  dated  August 
20,  1880,  executed  in  due  fonn  to  Taylor  county  pursuant 
to  a  sale  of  the  land  in  1876  for  nonpayment  of  taxes 
thereon,  with  the  certificate  of  the  proper  register  of  deeds 
thereon  showing  that  such  tax  deed  was  received  for  record 
on  the  day  it  bears  date.  Also  the  entries  'n  the  general 
index  and  the  index  of  grantees,  which  the  register  is  re- 
quired by  statute  (R.  S.  sees.  759,  760)  to  make  and  keep, 
and  the  record  at  largo  of  such  tax  deed  in  the  volume  and 
on  the  page  indicated  ip  such  indexes.  It  was  stipulated 
by  the  parties  that  the  plaintiflf  had  acquired  all  the  title 
which  Taylor  county  took  under  the  tax  deed;  also  that  in 
May,  18S2,  suflHcient  money  was  deposited  by  the  defend- 
ant with  the  proper  county  clerk  to  redeem  the  land  in 
question  from  the  tax  sale  thereof  in  1876,  which  sale  is  the 
basis  of  the  tax  deed  to  Taylor  county. 

The  form  of  such  tax  deed  is  a  literal  compliance  with 
the  statute  prescribing  the  same.  R.  8.  sec.  1178.  But  in 
copying  the  deed  upon  the  record  the  register  omitted  the 
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word  "  is  "  from  the  formula  "  as  the  fact  is,"  where  the 
same  last  occurs  in  the  tax  deed,  recording  only  the  words, 
"as  the  fact."  The  entries  in  the  general  index  comply 
with  the  statute  requirements  in  that  behalf  (R.  S.  sec.  759), 
except  there  is  no  entry  under  the  head,  "Description  of 
Land." 

On  the  foregoing  facts  the  circuit  court  held  that  the 
plaintiff  could  not  recover,  and  judgment  was  entered  dis- 
missing the  complaint  with  costs.  The  plaintiflP  appeals 
from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Clapp  <&  Macart- 
ney^  of  counsel,  and  oral  argument  by  JSF,  II,  Clapp.  The 
omission  of  the  word  is  in  the  record  of  the  deed  in  extenso 
was  an  immaterial  clerical  error,  not  affecting  the  record. 
Wade  on  Notice,  sees.  152-3,  162,  170 ;  Wyatt  v.  Barwell^ 
19  Ves.  Jr.  435 ;  Ince  v.  Everard^  6  Term,  545 ;  Partridge 
V.  Smithy  2  Biss.  183;  Lyhrand  v.  Ilaney,  31  Wis.  233;  Axls- 
tin  V.  Holt,  32  id.  489;  Scheiber  v.  Eaehler^  49  id.  303;  Bul- 
ger V.  Moore^  67  id.  430.  The  indexing  of  the  deed  was 
suflBoient.  Oconto  Co.  v.  Jerrard^  46  Wis.  317;  Jones  v. 
Berkshire^  16  Iowa,  248;  Barney  v.  Little^  id.  527;  CaJvin 
V.  Boiomany  10  id.  529;  White  v.  Ilamptoii,  13  id.  260;  Bost- 
wick  V.  Powers^  12  id.  456;  American  Emigrant  Co.  v.  Call, 
22  Fed.  Rep.  765-7;  Disque  v.  Wright^  49  Iowa,  541;  Sin- 
clair V.  Slawson^  44  Mich.  123. 
W.  F.  Bailey^  for  the  respondent. 

The  following  opinion  was  filed  January  29,  1889: 

Ly(mj,  J.  The  plaintiff  company  never  having  had  the 
actual  possession  of  the  land  upon  which  the  logs  in  con- 
troversy were  cut  by  the  defendant,  it  became  essential  to 
its  right  of  action  to  show,  by  proof  of  other  facts,  that  it 
was  entitled  to  the  possession  of  the  logs.  The  plaintiff 
attempted  to  show  this  by  proof  that  it  was  the  owner  in 
fee  of  the  land  and  hence  was  in  constructive  possession 
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thereof  (the  same  being  vacant)  and  entitled  to  the  posses- 
sion of  the  logs  wrongfully  taken  therefrom.  But  such 
proofs  show  that  its  title  was  derived  exclusively  from  the 
tax  deed  of  the  land  to  Taylor  county.  Such  deed  did  not 
confer  upon  the  grantee  therein,  or  upon  the  plaintiff,  who 
is  the  grantee  of  Taylor  county,  the  constructive  possession 
of  the  land  or  the  right  to  the  possession  of  the  logs  wrong- 
fully taken  therefrom,  or  bar  the  right  of  redemption  from 
the  tax  sale,  unless  the  same  was  properly  recorded.  Hewitt 
V.  Week,  59  Wis.  444;  Semple  v.  Whorton,  68  Wis.  626; 
Fleming  v.  Sherry,  72  Wis.  603. 

Was  there  an  effectual  recording  of  the  tax  deed?  Cer- 
tainly there  was,  unless  the  omission  of  the  word  "  is  '•  in 
copying  the  deed  upon  the  record,  or  the  omission  of  the 
description  of  the  land  from  the  entries  of  the  deed  for  rec- 
ord in  the  general  index,  invalidates  the  record.  In  all 
other  respects  the  record  Ls  faultless. 

1.  We  are  not  aware  of  any  rule  of  law  which  invalidates 
a  registry  because  of  a  mere  clerical  error  in  transcribing 
an  instrument,  not  affecting  the  sense  or  obscuring  its  mean- 
ing. Such  a  rule  would  be  intolerable,  for  it  would  unsettle 
titles  by  making  their  validity  depend  upon  the  absolute 
accuracy  of  the  registration  and  record  of  conveyances, —  a 
degree  of  perfection  to  which  records  made  by  the  average 
register  of  deeds  have  not  yet  attained. 

The  formula  "  as  the  fact  is  "  occurs  twice  in  the  tax  deed 
to  Taylor  county,  as  it  does  in  the  statutory  form  of  such 
deeds.  R.  S.  sec.  1178.  As  first  employed,  the  whole  for- 
mula is  recorded  correctly.  But  in  recording  it  when  it  is 
repeated  in  the  deed  the  word  "is"  was  dropped  out,  and 
only  the  words  "as  the  fact"  spread  upon  the  record. 
Giving  to  the  phrase  all  the  impoi*tance  claimed  for  it,  still 
we  can  but  think  the  omission  quite  inconsequential  and 
harmless.  It  is  a  mere  ellipsis  of  a  word, —  not  authorized, 
perhaps,  by  the  strict  rules  of  rhetoric,  but  yet  one  which 
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does  not  change  or  obscure  the  meaning  of  the  phrase. 
Especially  is  this  so  in  view  of  the  fact  that  the  phrase  ap- 
pears fully  in  an  earlier  portion  of  the  record  of  the  tax 
deed.  One  reading  such  record  first  finds  the  full  formula 
"  as  the  fact  is,"  then  he  finds  it  again  shorn  of  its  verb,  yet 
manifestly  inserted  and  used  for  the  same  purpose  as  the 
full  formula.  He  knows  also  that  the  statute  calls  for  the 
omitted  verb.  No  person  of  average  intelligence  could 
possibly  be  misled  by  the  omission,  or  find  the  least  diffi- 
culty in  supplying  the  missing  verb.  Without  it,  the  phrase 
asserts  the  truth  of  certain  recitals  of  fact  in  the  deed,  and 
does  no  more  with  the  verb  expressed.  We  hold  the  omis- 
sion to  be  a  mere  clerical  error,  not  affecting  the  identity 
of  the  instrument  recorded  or  the  validity  of  the  record, 
and  which  would  not  have  affected  the  validity  of  the  tax 
deed  had  it  occurred  therein. 

The  case  of  Hilgera  v.  Quinney,  51  Wis.  62,  establishes 
na  other  or  different  rule.  In  that  case  a  tax  deed  was 
held  invalid  for  substantial  defects  in  the  affidavit  of  the 
treasurer  of  posting  notices  of  the  tax  sale.  We  had  there 
no  question,  as  we  have  here,  of  the  effect  of  a  mere  cler- 
ical omission  not  affecting  the  sense  of  the  instrument. 

2.  The  omission  to  enter  a  description  of  the  land  under 
the  appropriate  head  in  the  general  index  is  cured  by  the 
transcribing  of  the  deed  at  length,  containing  such  descrip- 
tion, in  the  proper  record.  This  case  is  not  ciistinguishable 
in  principle  from  that  of  Oconto  Co,  v.  JerrarrI,  46  Wis.  317, 
where  it  was  held  that  the  omission  in  the  general  index  of 
the  description  of  the  land  conveyed  by  the  deed  was  cured 
by  correctly  transcribing  the  deed  at  large  on  the  record, 
and  that,  when  so  transcribed,  there  was  a  valid  registry 
of  the  instrument.  In  that  case  there  was  a  special  refer- 
ence in  the  index  to  the  volume  and  page  of  such  record, 
while  here  there  is  no  such  special  reference.  But  the 
index  in  the  present  case  dhowS;  under  the  appropriate  head^ 
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the  volume  and  page  where  the  deed  is  recorded.  We  dis- 
cover no  difference  in  principle  in  the  two  cases.  A  person 
examining  either  index  is  referred  to  the  place  where  the 
record  at  large  may  be  found,  and  neither  contains  any  in- 
inforraation  not  found  in  the  other.  We  think  Oconto  Co, 
V.  Jerrard  rules  this  case  as  to  the  eflfect  of  such  omission 
in  the  general  index.  Pringle  v,  Dunn^  37  Wis.  449,  sub- 
stantially holds  the  same  rule.  The  rule  thus  adopted  by 
this  court  has  remained  in  force  for  several  years,  and 
doubtless  many  titles  have  been  approved  and  estates  pur- 
chased and  sold  on  the  faith  of  it.  To  repudiate  the  rule  at 
this  late  day  would  be  a  violation  of  the  judicial  maxim 
stare  decisis.     We  must,  therefore,  adhere  to  it. 

The  learned  counsel  for  the  defendant  relies  upon  the 
•cases  of  Shove  v.  Larsen^  22  Wis.  142 ;  Hay  v.  Hill^  24  Wis. 
235;  and  Lomhard  v.  Culhertsom^  69  Wis.  437,  as  holding  a 
diflFerent  rule.  Slwce  v.  Larsen  decides  that  a  correct  descrip- 
tion of  the  land  in  the  index  cures  a  mistake  in  the  descrip- 
tion in  the  record  at  large  of  the  deed.  Hay  v.  Hill  is  to  the 
effect  that  where  the  index,  although  correct,  bears  upon 
its  face  evidence  that  it  was  made  after  the  land  affected 
by  it  had  been  conveyed  to  another,  the  last  grantee  was 
not  chargeable  with  constructive  notice,  when  he  took  his 
conveyance,  of  the  deed  thus  indexed  afterwards.  Lombard 
V.  Culhertson  holds  that  the  transcribing  of  an  instrument 
at  length  upon  the  record,  concerning  which  instrument 
there  are  no  entries  whatever  in  the  index,  is  not  a  valid 
registry  thereof.  Although  language  may  be  found  in 
some  of  the  opinions  in  these  cases  which  seems  to  favor 
the  contention  of  counsel,  yet  we  think  it  quite  obvious  that 
neither  of  the  cases  conflicts  with  the  rule  of  Oconto  Co. 
V.  Jerrard^  which  is  here  approved  and  followed.  The  pre- 
cise proposition  here  decided  is  that  the  omission  from  the 
general  index  of  the  description  of  the  land  affected  by  the 
instrument  entered  therein  for  record,  is  cured  by  correctly 
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recording  the  instrument  at  length  in  the  proper  record 
book,  and  that  from  the  time  the  instrument  is  so  recorded 
at  length  the  registration  is  valid  and  effectual.  We  do  not 
determine  the  effect  of  a  misdescription  of  the  land  in  the 
general  index,  or  of  any  other  error  or  omission  therein. 

Nothing  appearing  to  the  contrary,  the  presumption  is 
that  the  deed  was  recorded  at  length  on  the  day  it  was  re- 
ceived for  record  in  the  register's  office.  Oconto  Co.  v.  Jer- 
rardj  supra. 

Cases  elsewhere,  under  statutes  differing  from  ours,  were 
cited  by  counsel  in  support  of  their  respective  views.  These 
cases  give  us  little  aid.  We  must  determine  this  case  (and 
have  done  so)  in  the  light  of  our  own  statutes  and  adjudi- 
cations. 

It  results  from  the  foregoing  views  that  the  tax  deed  un- 
der which  the  plaintiff  claims  was  duly  recorded  August  20, 
1880.  Hence  the  attempted  redemption  in  1882  is  inopera- 
tive, and  the  three-years  statute  of  limitation  had  run  in 
favor  of  such  deed  long  before  the  logs  in  question  were 
taken  from  the  land  by  the  defendant.  The  plaintiff  was 
therefore  the  owner  in  fee  and  in  constructive  possession  of 
the  land  when  the  logs  were  taken  from  it,  and  is  entitled 
to  recover  such  logs  in  this  action. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  ren^anded  with  directions  to 
render  judgment  for  the  plaintiff  in  accordance  with  this 
opinion. 

The  following  opinion  was*  filed  March,  12,  1889: 

By  the  Couet.  As  stated  in  the  opinion  herein  hereto- 
fore filed,  the  action  is  replevin  for  saw-logs.  It  was  tried 
by  the  court  (a  jury  having  been  waived),  and  resulted  in  a 
judgment  dismissing  the  complaint.  It  is  not  there  stated, 
bat  the  fact  is,  the  order  for  judgment  was  made  on  motion 
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of  the  defendant  at  the  close  of  plaintiff's  testimony.  The 
defendant  introduced  no  testimony.  The  judgment  is, 
therefore,  in  the  nature  of  a  judgment  of  nonsuit. 

In  the  judgment  of  this  court  entered  January  29,  i889, 
the  circuit  court  was  directed  to  render  judgment  for  the 
plaintiff.  This  mandate  is  manifestly  erroneous.  It  should 
be  that  a  new  trial  be  awarded.  The  clerk  is  directed  to 
amend  the  judgment  heretofore  entered  accordingly. 


Bentley  and  others  vs.  The  State. 

January  14  —  January  £9, 1889. 

Building  contracts:  Sufficiency  of  plans  and  specifications:  Warranty, 

Ch.  253,  Laws  of  1882»  authorizing  the  construction  of  two  transverse 
wings  to  the  capitol,  provided  for  a  board  of  commissioners  who 
should  procure  **  suitable  and  proper  plans,  drawings,  and  specifi- 
cations for  the  construction ''  of  said  wings,  and  let  the  contract  for 
their  erection.  It  also  authorized  them  to  employ  an  *'  architect 
or  superintendent  to  superintend  the  work  on  said  building  "  as  it 
progressed,  and  to  certify  to  the  board  monthly  estimates  of  all 
materials  furnished  and  labor  performed.  Pursuant  to  such  act 
the  board  procured  plans,  engaged  an  architect,  and  entered  into 
a  contract  with  the  plaintiffs  whereby  all  the  materials  were  to  be 
furnished  and  all  the  work  done  according  to  the  plans  and  speci- 
fications furnished  by  the  board,  and  under  the  direction  and  to  the 
entire  satisfaction  of  the  architect.  The  contract  further  provided 
that  the  architect  might  vary  from  such  plans,  and  that  any  doubt 
as  to  the  quality  of  materials  or  workmanship,  or  as  to  allowances 
for  extras,  should  be  determined  and  adjusted  solely  by  the  archi- 
tect. After  the  plaintiffs  had  in  good  faith  constructed  a  large  por- 
tion of  one  wing,  and  the  materials  and  work  had  been  approved 
by  the  architect,  accepted  by  the  board,  and  paid  for  by  the  state, 
the  wing  fell  by  reason  of  latent  defects  in  the  plans.  At  the  spe- 
cial request  of  the  state  the  plaintiffs  restored  the  wing  according 
to  amended  plans  and  specifications  furnished  by  the  board.  Hddf 
that  the  state  warranted  the  sufiSciency  of  the  original  plans,  and 
was  liable  to  the  plaintiffs  for  the  expense  of  restoring  the  portion 
of  the  building  so  destroyed. 
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ACTION  against  the  state,  commenced  in  the  supreme 
court  pursuant  to  ch.  139.  R.  S.  The  following  statement 
of  the  case  was  prepared  by  Mr.  Justice  Cassoday: 

Ch.  252,  Laws  of  1882,  went  into  effect  March  31,  1882, 
and  authorized  the  construction  of  two  transverse  wings  to 
the  state  capitol, —  one  on  the  north,  and  the  other  on  the 
south, —  to  be  built  by  contractors  according  to  the  plans 
and  specifications  therein  provided  for,  and  under  the  super- 
intendence of  an  architect  or  superintendent  therein  author- 
ized ;  the  bid  or  bids  therefor  not  to  exceed,  in  the  aggregate, 
$100,000  payable  in  1882,  and  $100,000  payable  in  1883. 
The  said  act  also  required  the  board  of  commissioners 
therein  authorized  to  procure  suitable  and  proper  plans, 
drawings,  and  specifications  for  the  construction  of  said 
buildings,  and,  after  the  adoption  of  the  same,  to  advertise 
for  twenty  days  for  sealed  proposals  for  the  erection  of  said 
buildings;  and  that  the  contract  therefor  should  be  let  by 
such  board  to  the  best  responsible  bidder  or  bidders,  to 
whom  such  contract  was  to  be  awarded,  and  with  whom  it 
should  be  made. 

The  complaint  alleges,  in  effect,  that  May  25,  1882,  the 
said  board  of  commissioners,  having  been  fully  appointed 
and  duly  organized,  caused  notice  to  be  given  that  until 
June  15,  1882,  at  10  o'clock  a.  m.,  sealed  proposals  in  the 
form  of  a  contract,  for  which  blanks  were  furnished  by  said 
board,  would  be  received  by  them  for  the  construction  of 
said  two  wings,  designed  by  D.  R.  Jones,  architect,  and 
stating  that  plans  and  specifications  therefor  would  be  on 
exhibition  at  the  oflQce  of  said  Jones,  in  Madison,  after  May 
25,  1882;  that  the  plaintiffs  made  a  bid  fur  such  construc- 
tion of  said  two  wings  in  accordance  with  the  blank  con- 
tract furnished  to  them  by  said  board;  that  when  such 
proposals  were  opened,  June  15, 1882,  it  was  found  that  the 
lowest  bid  exceeded  the  amount  of  the  appropriation  there- 
for, and  hence  was  not  accepted;  that  prior  to  that  time 
You  78-27 
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said  board  had  employed  said  Jones  as  such  architect  and 
superintendent,  and  had  given  hira  the  general  charge  and 
control  of  the  same  and  of  the  letting  of  the  contract;  that 
said  Jones  then  and  there  twice  successively  changed  said 
plans  and  specifications,  so  as  to  make  said  wings  cheaper 
than  originally  designed,  and  said  board  requested  the 
plaintiffs  and  others  to  again  bid  on  the  same  according  to 
such  altered  plans;,  that,  while  the  plaintiffs  were  required 
to  enter  into  a  contract  for  the  doing  of  the  whole  work,  it 
was  well  understood  that  large  portions  of  the  material 
were  to  be  furnished  by  subcontractors,  who  made  their 
bids  therefor,  and  who  were  then  and  there  present  and 
modified  their  bids  according  to  such  altered  plans  and 
specifications;  that  among  other  things  there  was  to  go 
into  said  building  a  large  quantity  of  cast-iron  work,  mi- 
nutely described  in  said  specifications,  which  was  to  be  made 
and  furnished  by  a  subcontractor;  that  one  James  Fyfe,of 
Portage,  Wisconsin,  did  then  and  there  figure  and  bid  on 
such  work,  and  make  the  lowest  bid  for  the  same;  that 
these  plaintiffs  did  not  know  said  James  Fyfe,  but  said 
Jones,  who  knew  him,  told  the  plaintiffs  that  he  was  relia- 
ble, and  requested  these  plaintiffs  to  accept  his  bid  for  such 
cast-iron  work,  and  thoy  did  so  at  his  request,  requiring 
said  Fyfe  to  furnish  the  same  according  to  the  said  specifi- 
cations and  contract,  by  which  all  the  material  furnished 
was  subject  to  the  approval  of  said  Jones,  the  superintend- 
ent of  the  building;  that  these  plaintiffs  did  thereupon 
make  the  bid  of  said  James  Fyfe  for  cast-iron  work  the 
basis  of  their  calculation,  and  bid  for  the  whole  work,  and 
that  upon  their  final  bid  so  made  after  the  said  several 
modifications  of  said  plans  and  specifications  the  contract 
was  let  to  them,  and  that  they  then,  with  the  approval  of 
said  Jones,  let  the  cast-iron  work  to  said  James  Fyfe;  that, 
omitting  the  formal  parts,  the  plaintiffs,  as  parties  of  the 
first  part,  and  the  state  of  Wisconsin,  as  party  of  the  second 
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part,  June  16,  1882,  made,  entered  into,  and  executed  the 
following 

"CONTBAOr. 

"That  the  said  party  of  the  first  part  hereby  agrees  to  /  ^ 

furnish  all  the  materials  and  perform  all  the  work  required 
^  to  erect  and  complete  the  building  of  two  transverse  wings  to 
the  present  state  capitol  at  Madison,  in  the  state  of  Wiscon- 
sin, and  to  do  everything  necessary  and  required  to  be  done 
in,  to,  and  about  said  building,  according  to  the  plans  and 
specifications  made  for  the  same  by  D.  R.  Jones,  architect; 
which  plans  and  specifications  are  signed  by  the  said  Jones 
and  dated  May  25,  A.  D.  1882,  and  which  were  twice  re- 
vised by  the  said  Jones,  architect,  and  Ilenry  Koch,  con- 
sulting architect,  on  the  15th  day  of  June,  1882,  and  after 
such  revision  were  adopted  by  the  said  commissioners.  All 
the  Avork  shall  be  executed  in  a  thorough,  complete,  and 
most  workmanlike  manner,  and  agreeably  to  such  difec- 
tions  as  may  be  given  from  time  to  time  by  said  D.  R. 
Jones,  architect  and  superintendent  (or  such  persons  as  may 
be  employed  by  the  part3'  of  the  second  part  to  superintend 
the  work),  and  to  such  superintendent's  full  and  entire  sat- 
isfaction, without  reference  thereon  to  any  other  person. 

"If  any  alteration  should  hereafter  be  made  by  order  of 
the  party  of  the  second  part  or  their  superintendent,  which 
they  may  deem  necessary,  varying  from  the  plans  and  speci- 
fications as  revised  as  aforesaid,  either  by  adding  thereto 
or  diminishing  therefrom  or  otherwise  however,  such  altera- 
tions shall  not  vacate  the  contract  hereby  entered  into,  but 
the  value  thereof  shall  be  ascertained  by  said  superintend- 
ent and  added  to  or  deducted  from  the  sum  of  money  here- 
inafter mentioned  as  the  case  may  be;  nor  shall  such 
alterations,  either  in  addition,  diminution,  or  otherwise, 
supersede  the  condition  for  the  completion  of  the  whole  of 
the  work  at  the  time  herein  expressed,  but  the  party  of  the 
first  part  shall,  if  such  alterations  of  whatever  sort  require 
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it,  increase  th&  number  of  his  workmen  so  that  the  same, 
as  well  as  the  work  contained  in  the  plans  and  specifieatioas 
as  so  revised  as  aforesaid,  shall  be  completely  finished  and 
so  delivered  up  to  the  party  of  the  second  part,  clean  and 
in  good  order  for  use,  by  the  1st  day  of  January,  A.  D.  1884; 
and  the  said  party  of  the  first  part  shall  have  all  wood, 
flooring,  and  joists,  and  roof  timber,  necessary  for  the  build- 
ing, piled  in  the  city  of  Madison,  outside  of  the  capitol 
grounds,  before  the  Ist  day  of  November  next  (1882),  all 
flooring  to  be  covered  from  the  weather;  and  shall  also 
have  all  doors^  sash,  inside  and  outside  finishing  lumber, 
prepared  in  readiness  for  putting  up  before  the  1st  day  of 
April  next, —  it  being  the  intention  to  thus  secure  better 
seasoned  wood. 

"  If  any  doubt  or  doubts  should  arise  as  to  the  quality  of 
materials  being  used,  or  of  the  workmanship,  during  t^e 
execution  of  the  work,  or  as  to  estimating  allowances  for 
extra  material  or  work  (should  any  occur),  or  making  oat 
the  accounts  as  to  such  extras,  or  other  work  for  which  the 
party  of  the  first  part  may  think  he  has  a  claim  over  aad 
above  the  sum  hereinafter  mentioned,  the  admission  or  al- 
lowance for  such  materials  or  work,  or  of  an}'  such  claim 
or  claims,  shall  be  judged  of,  determined,  and  adji^ted, 
solely  by  the  superintendent;  it  being  the  intention  of  the 
parties  to  this  contract  that  all  such  work  ol  every  kind 
that  may  be  necessary  for  completely  finishing  the  work 
proposed,  or  for  the  rectification  of  any  failure  from  what- 
ever cause  arising,  and  the  well  maintaining,  sustaining, 
and  supporting  the  whole  work,  as  well  as  alterations  and 
additions,  should  such  be  made,  so  that  the  whole  may  re- 
main sound  and  firm,  are  implied  in  the  aforesaid  specifica- 
tions as  so  revised  as  aforesaid,  although  the  same  may  not 
therein  be  specifically  expressed;  audit  is  hereby  agreed 
that  on  this,  as  well  as  on  all  other  matters  of  differenee,  no 
reference  to  any  other  person  than  the  superintendent  is  to 
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be  allowed  or  admitted,  and  his  determination  shall  be  finals 
and  conclusive. 

"  The  raasonrj'  to  the  bottom  of  the  water-table,  but  no 
further  than  to  the  top  of  the  principal  or  first  story,  shall 
be  lai<l  on  or  before  the  10th  day  of  November,  1882,  and 
securely  protected  from  injury  by  the  weather,  during  the 
season  of  frost,  M'  a  covering  of  plank,  and  said  masonry 
shall  also  be  well  banked  with  earth  to  protect  it  from 
water. 

"  If  the  party  of  the  first  part  should  neglect  or  refuse  to 
carry  on  the  work  with  such  dispatch  as  shall  be  thought 
necessary  by  the  sui)erintendent  to  complete  the  same  by 
the  time  hereinbefore  mentioned,  or  should  neglect  or  re- 
fuse to  furnish  such  materials  for  or  to  do  the  work  as  by 
the  superintendent  directed,  it  shall  be  lawful  for  the  party 
of  the  second  part,  or  their  superintendent,  to  employ  such 
other  person  or  persons  as  said  party  of  the  second  part 
shall  think  fit  or  necessary  to  furnish  such  unprovided  ma-' 
terials,  or  to  finish  any  of  the  unfinished  work,  after  having 
given  notice  in  writing  to  the  party  of  the  first  part,  three 
days  before  employing  such  person  or  persons;  said  notice 
to  be  left  at  the  shrtp,  counting-house,  or  usual  place  of 
abode  of  the  party  of  the  first  part,  or  delivered  to  the  fore- 
man on  the  work;  and  the  bill  or  bills  of  any  artificer  that 
may  be  so  employed,  or  for  materials  furnished,  and  all  ex- 
penses incidental  thereto,  shall  be  deducted  out  of  any 
money  that  may  be  due  or  to  become  due  on  this  contract, 
and  owing  to  the  party  of  the  first  part,  or  any  part  thereof, 
as  the  case  may  be;  and  in  case  of  a  deficiency  the  party 
of  the  first  part  and  his  sureties  shall  be  held  liable  therefor; 
and  the  said  superintendent  is  hereby  empowered  to  have 
any  material  which  he  may  reject  removed  from  the  prem- 
ises forthwith,  to  secure  its  non-usage. 

"  No  part  of  the  work  covered  by  this  contract  is  to  be 
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relet  or  subcontracted  without  the  consent  in  writing  of 
the  party  of  the  second  part. 

**In  consideration  of  the  faithful  performance  by  the 
party  of  the  first  part,  as  above  stated,  the  party  of  the 
second  part  agrees  to  pay  the  party  of  the  first  part,  on  the 
certificate  of  the  superintendent,  as  follows,  viz.:  In  all, 
the  gross  sum  of  $188,370,  to  be  paid  in  manner  as  follows, 
to  wit:  Eighty  five  per  cent,  of  the  pro|)ortionate  value  of 
the  work  (hiuo,  monthly,  as  the  work  progresses,  on  the  es- 
timates of  the  superintendent;  and  the  remaining  fifteen 
per  cent.,  together  with  all  other  sums,  if  an\%  due  on  this 
contract,  shall  be  paid  on  the  completion  and  acceptance 
of  the  entire  work  as  herein  contracted  for,  or  as  soon 
thereafter  as  the  said  commissioners  are  satisfied  that  said 
work  is  completed  and  are  assured  against  the  existence  of 
any  mechanic's  lien  on  said  building:  provided,  however, 
that  no  matenals  shall  be  estimated  or  paid  for  until  upon 
the  grounds  and  suitable  to  be  used  in  the  permanent  con- 
struction of  the  building,  except  for  such  materials  as  are 
herein  required  to  be  piled  in  the  city  of  Madison  outside 
of  the  capitol  grounds." 

The  complaint  further  alleges  "that  by  the  contract  and 
specifications  said  D.  R.  Jones  was  given  complete  control 
and  superintendence  over  said  building,  and  made  the  sole 
judge  of  all  materials  furnished  and  labor  done.  And  the 
plaintiO's  further  show  that  they  proceeded  to  perform  their 
said  contract  according  to  the  plans  and  specifications,  and 
under  the  directions  of  said  D.  R.  Jones;  that  they  had 
reason  to  believe,  and  did  believe,  that  said  building  had 
been  properly  planned  by  said  Jones,  the  architect  and 
agent  of  the  state  of  Wisconsin,  and  proceeded  wnth  said 
building  in  good  faith;  that  by  the  8th  day  of  November, 
A.  D.  1883,  these  plaintiffs  had  a  very  large  portion  of  said 
two  wings  completed,  and  had  placed  therein  a  large  quan- 
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tity  of  cast-iron  material  famished  by  said  James  Fyfe, 
which  had  been  approved  and  accepted  by  said  I).  R  Jones 
on  behalf  of  the  state  of  Wisconsin;  that  on  said  day  one 
of  said  two  wings  broke  down  and  fell,  destroying  a  very 
large  amount  of  material,  and  the  fruits  of  a  xery  largo 
amount  of  labor  bestowed  thereon  by  these  plaintiflFs;  that 
all  of  the  material  and  work  so  destroyed  and  lost  had  been 
by  said  architect,  prior  to  the  falling  of  said  building, 
approved  and  accepted,  and  had  been  accepted  by  said 
board  of  commissioners,  and  paid  for  by  said  state  upon 
the  certificates  of  said  architect. 

"And  these  plaintiffs  allege,  upon  information  and  belief, 
that  said  wing  broke  down  and  fell  by  reason  and  in  con- 
sequence of  defects  in  the  plans  and  specifications  so  pre- 
pared by  said  D.  R.  Jones,  and  in  accordance  with  which 
the  same  was  required  to  be  constructed;  that  said  plans 
and  specifications  were  especially  defective  in  respect  to 
such  cast-iron  work,  among  other  particulars,  in  failing  tcf 
provide  a  proper  plan  for  the  construction  of  the  same,  with 
respect  to  bearings  and  supports  for  columns  and  girders, 
and  in  failing  to  provide  for  proper  plates  for  certain  piers 
and  parts  of  corridor  walls  upon  which  iron  columns  sup- 
porting great  weights  were  to  and  did  rest;  that  said  plans 
and  specifications  required  that  such  plates  should  be  one 
inch  in  thickness,  and  of  the  size  of  the  bases  of  the  columns, 
which  was  in  all  cases  less  than  twelve  inches  square; 
whereas  these  plaintiffs,  upon  their  present  information  and 
belief,  allege  that  said  plates  for  said  piers  and  parts  of  cor- 
ridor walls  should  have  been  two  feet  square,  and  more 
than  one  inch  in  thickness;  that  said  plans  and  specifica- 
tions also  provided  that  lines  of  iron  girders,  extending 
from  end  to  end  of  said  south  wing,  should  be  placed  upon 
the  caps  of  the  lower  tiers  of  columns  for  the  support  of 
•  other  tiers  of  columns,  lines  of  girders,  floors,  and  other 
heavy  portions  of  said  building  abox^e;  that  the  upper  and 
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lower  surfaces  of  such  lines  of  girders  were  required  to  be 
of  the  width  of  about  eight  inches,  and  each  comprised  sev- 
eral lengths, —  each  length  consisting  of  two  iron  girders  or 
joists,  bolted  together  side  by  side;  that  such  lines  of  gird- 
ers were  required  to  be  so  placed  upon  the  caps  of  the  lower 
tiers  of  columns  that  the  ends  of  each  of  such  lengths 
should  have  its  bearing  and  support  upon  the  cap  of  one  of 
such  columns,  except  in  cases  where  the  ends  of  such  lines 
of  girders  extended  into  walls,  in  which  cases  they  were  to 
be  and  were  anchored  to  such  walls;  that  such  iron  plates 
of  the  size  aforesaid  were  required  to  be  placed  ujjon  the 
upper  surfaces  of  such  lines  of  girders,  over  the  columns 
beneath,  and  over  the  joints  where  the  ends  of  such  lengths 
came  together  as  aforesaid,  and  the  bases  of  the  next  tier 
of  columns  above  were  to  be  and  were  placed  on  these 
iron  plates;  that  it  was  further  required  by  said  plans  and 
specifications  that  the  ends  of  such  lengths,  composing 
these  lines  of  girders,  should  be  connected  and  fastened  to- 
gether where  they  rested  on  the  caps  of  columns  as  afore- 
said by  means  of  iron  straps  bolted  to  the  ends  of  each  of 
such  lengths.  And  these  plaintiflFs,  upon  their  present  in- 
formation and  belief,  allege  that  by  reason  of  the  contrac- 
tion and  expansion  of  such  lines  of  girders,  and  of  the 
impracticability  of  obtaining  unchangeable  and  perfect 
bearings  for  the  support  of  the  bases  of  such  columns  in  the 
manner  aforesaid,  such  plan  of  construction,  arranging,  and 
adjusting  such  columns,  plates,  and  girders  was  defective 
and  insufficient. 

"And  these  plaintiffs  allege  that  they  did  not  at  the  time 
of  the  construction  of  said  building,  and  before  the  fall 
thereof,  know  that  said  plans  and  specifications  were  defect- 
ive and  insufficient  in  any  respect,  but  that  they  relied  upon 
the  same  as  being  in  all  respects  sufficient,  and  upon  the 
skill  and  judgment  of  said  architect,  and  put  in  said  plates, 
columns,  girders,  and  other  iron- work  as  constructed  by  said 
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Fyfe,  approved  and  accepted  by  said  Jones,  and  as  required 
by  said  plans  and  specifications.  And  these  plaintiffs,  upon 
information  and  belief,  allege  that  by  reason  of  the  defects 
and  insuflSciencies  aforestated,  and  without  fault  or  negli- 
gence on  the  part  of  these  plaintiffs,  the  said  south  wing 
broke  down  and  fell  as  aforestated;  that  said  plans  and 
specifications  were  defective  and  insufficient  in  other  re- 
spects, 

"And  these  plaintiffs  allege  that  after  such  breaking 
down  and  fall  of  said  building  other  architects  w^ere  em- 
ployed by  the  state  of  Wisconsin,  and  thereupon  extensive 
amendments  to  the  plans  and  specifications  were  made  on 
behalf  of  the  state  of  Wisconsin,  both  for  the  north  wing 
and  the  said  south  wing,  whereby  the  same  wore  greatly 
strengthened,  and  at  large  additional  cost  and  expense,  and 
that  alterations  were  then  made  and  said  building  finished 
by  these  plaintiffs,  at  the  special  request  of  the  state  of 
Wisconsin,  in  accordance  with  such  new  amended  plans 
and  specifications;  that  such  work  was  done  under  the  di- 
rection of  said  board  of  commissioners;  that  in  doing  the 
same  these  plaintiffs  were  obliged  to  expend,  and  did  ex- 
pend, the  sum  of  $22,038.20  for  labor  and  materials  in  re* 
storing  so  much  of  said  south  wing  as  had  been  finished 
and  was  destroyed  by  said  fall,  which  had  occurred  in  con- 
sequence of  the  carelessness  and  want  of  skill  of  the  archi- 
tect, the  agent  of  the  state  of  Wisconsin  as  aforesaid,  and 
without  fault  on  the  part  of  these  plaintiffs;  that  said  build- 
•  ing  was  completed  by  these  plaintiffs,  and  accepted  by  the 
state  of  Wisconsin,  by  the  29th  day  of  November,  1884, 
and  that  said  state  has  paid  these  plaintiffs  for  the  same, 
except,  however,  for  the  cost  and  expense  of  restoring  said 
south  wing  as  aforesaid;  that  said  architect  unreasonably, 
and  without  just  cause,  refused  to  give  these  plaintiffs  his 
certificate  covering  the  work  done  and  materials  furnished 
by  plaintiffs  in  rectifying  such  failure  and  restoring  that 
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portion  of  said  south  wing  which  was  destroyed  by  the  fall 
thereof  as  aforesaid;  that  the  plaintiflFs  have  a  just  claim 
for  the  same,  with  interest  from  the  29th  day  of  November, 
1884;  that  they  applied  to  the  legislature  of  the  state  at 
the  session  of  1885,  and  again  at  the  session  of  1887,  for 
the  allowance  and  payment  of  the  same,  but  the  legislature 
refused  to  allow  the  same. 

*'  Wherefore  said  plaintiflFs  bring  this  action  qgainst  the 
state  of  Wisconsin,  pursuant  to  the  statute  in  such  case 
made  and  provided,  and  demand  judgment  against  the  state 
for  said  sum  of  $22,038.20,  with  interest  from  the  29th  day 
of  November,  1884,  and  costs.'' 

The  complaint  also  stated,  in  eflTect,  that  the  plaintiffs, 
deeming  themselves  aggrieved  by  the  refusal  of  the  legis- 
lature to  allow  their  just  claim  against  the  state  as  afore- 
said, pursuant  to  the  statute  in  such  case  made  and  provided 
bring  this  their  complaint  against  the  state  of  Wisconsin, 
and  allege  as  above  set  forth. 

To  such  complaint  the  state  demurred  on  the  ground  that 
said  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

For  the  plaintiflTs  there  was  a  brief  by  Wm,  linger  and 
F.  G.  Winl'ler^  and  the  cause  was  argued  orally  hy  J.  G. 
Flanders  and  TFm.  It  ijer.  They  cited  Bishop  on  Cont. 
sees.  246,  253,  141C-17,  1424;  Wood's  Master  &  Serv. 
sees.  155,  277,  282,  318,  321 ;  Kellogg  Bridge  Co.  v.  IlamU' 
ton,  110  U.  S.  108;  Clarh  v.  Pope,  70  111.  128;  LouisviUe,  E. 
cfe  SL  L,  li,  Co.  V,  Donnegan,  111  Ind.  11^\Seijmour  v.  Long 
Dock  Co,  20  N.  J.  Eq.  396;  Schwartz  v.  Gilmore,  45  HI. 
455;  Daegling  V.  Gilmore,  i9\(\,  218;  Bonnet  v,  Glaiffeldi, 
120  111.  166;  Horner  V.  Nicholson^  56  Mo.  220;  People  v. 
Stephens,  71  N.  Y.  527,  549-51;  Craker  v.  C.  <&  N.  W.  li. 
Co.  36  Wis.  669-74;  Dillon  on  Mun.  Corp.  (3d  ed.),  sees.  459- 
60,  479,  938-9 ;  Grand  Rapids  i&  B,  C.  li.  Co.  v.  Van  Dusen, 
29   Mich.   431,   440-1;  C/eary  v.  Sohier,   120  Mass.    210; 
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Haynes  v.  Second  Baptist  Churchy  8.8  Mo.  285;  Jlollis  v. 
Chapman^  36  Tex.  1;  Cook  v.  McCahey  53  Wis.  250;  liaw- 
eon  V.  Clarky  70  III.  656 ;  Nihlow  v.  JivissCj  1  Keyes,  476 ; 
Kinysley  v.  Brooklyn^  78  N.  Y.  200,  216;  Whelan  v.  Ansonia 
Clock  Co,  97  id.  293;  Eudd  v.  Bell,  55  Wis.  563;  Burke  v. 
Duniar,  12S  Mass.  499;  Sinnott  v,  MuUin,  82  Pa.  St.  333. 
The  Attorney  General  and  Z.  K,  Lme,  Assistant  Attor- 
ney General,  for  the  state,  cited  Lloyd  on  Building  Cont. 
88,  183,  186,  194;  Roscoe's  Building  Cases,  50;  Eraden  on 
Building  Cont.  79,  138;  Thorn  v.  Mayor,  45  L.  J.  488; 
Scrivener  v.  Paak,  L.  R,  1  C.  P.  715;  Sinnott  v.  Mullin,  82 
Pa.  St.  333;  Cannon  v.  Wildman,  28  Conn.  473;  Clark  v. 
Pope,  70  III.  133;  Schxoartz  v.  Saunders,  46  id.  22;  School 
Trustees  v,  Bennett,  27  N.  J.  Law,  513;  Sherman  v.  Bates, 
15  Neb.  18;  Loundshury  v.  Eastwick,  3  Phila.  371;  Bond 
V.  Newark,  19  K  J.  Eq.  376-82;  Glacius  v.  Black,  50  N.  Y. 
145-50;  Green  V.  Slate,  S  Ohio,  314;  Adlard  v.  Muldoon, 
45  111.  193;  Pack  v.  New  York,  8  N.  Y.  222;  Barry  v.  St. 
Louis,  17  Mo.  121;  Painter  v.  Pittsburg,  46  Pa.  St.  213; 
Corhin  v,  American  Mills,  27  Conn.  278;  liailroad  Co.  v. 
Manning,  15  Wall.  656. 

Cassoday,  J.  The  only  question  raised  by  the  demurrer 
is  whether  the  complaint  above  set  forth  states  facts  suffi- 
cient to  constitute  a  cause  of  action  upon  contract.  The 
contract  was  only  to  be  let  after  the  state,  through  its  "board 
of  commissioners,  had  procured  and  adopted  "suitable  and 
proper  plans,  drawings,  and  specifications  "  for  the  construc- 
tion of  the  two  wings  of  the  capitol.  Sec.  3,  ch.  252,  Laws 
of  1882.  Such  commissioners  were  expressly  "  authorized 
to  employ  an  architect  or  superintendent  to  superintend  the 
work  on  saidhuilding  as  it  progressed, ^^  and  for  which  he 
was  to  receive  from  the  state  such  compensation  as  the 
commissioners  should  determine.  Id.  sec.  4.  Such  archi- 
tect was  thereby  required,  at  the  close  of  each  month,  to 
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make  out  estimates  in  detail  of  all  materials  furnished  and 
labor  performed  during  said  montli,  and  duly  certify  the 
same  to  the  board,  who,  after  having  examined,  approved, 
and  recorded  the  same,  and  after  deducting  fifteen  per 
cent,  of  the  total  amount,  to  be  retained  until  the  comple- 
tion of  the  contract,  were  to  certify  to  the  correctness 
thereof,  when  the  same  was  to  be  paid  by  the  slate.  Id. 
sec.  5.  It  appears  that  such  commissioners  were  duly  ap- 
pointed and  organized  as  a  board,  and  employed  such 
architect  on  or  before  May  25,  1882.  It  also  appears  that 
on  or  before  that  date  the  state,  through  such  board  and 
architect,  did  undertake  to  procure  and  adopt  such  "suit- 
able and  proper  plans,  drawings,  and  specifications;"  and 
thereupon  gave  the  requisite  notice  of  receiving  sealed  pro- 
posals in  the  form  of  a  blank  contract  furnished  by  them 
for  the  construction  of  such  wings  according  to  such  plans 
and  specifications;  and  that  it  became  necessary  twice  to 
modify  and  alter  such  plans  and  s[>ecifications  in  order  to 
secure  any  bids  for  such  construction  within  the  appropria- 
tion; and  that  the  contract  was  awarded  to  the  plaintifTs. 
The  contract  is  given  above.  It  appears  that  it  required 
all  the  materials  to  be  furnished  and  all  the  work  to  be 
done  according  to  such  plans  and  specifications,  and  agree- 
ably to  such  directions  as  might  bo  given  from  time  to  time 
by  such  architect,  and  to  his  full  and  entire  satisfaction; 
that  ft  expressly  authorized  the  state  or  its  architect  to 
vary  from  such  plans  and  specifications,  either  by  adding 
thereto  or  diminishing  therefrom  or  otherwise,  and  the 
value  of  such  alterations  were  to  be  ascertained  by  him 
and  to  be  added  or  deducted  from  the  contract  price  named 
therein  as  the  case  might  be;  that  such  alterations  and  ad- 
ditions, as  well  as  the  work  contained  in  the  plans  and 
specifications,  were  to  be  completed  January  1,  1884;  that 
any  doubt  or  doubts  as  to  the  quality  of  materials  being 
used  or  the  workmanship  thereon,  or  as  to  estimating  allow- 
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ances  for  extra  materials  or  work,  or  for  the  rectification 
of  any  failure  from  whatever  cause  arising,  the  same  was 
to  be  judged  of,  determined,  and  adjusted  solely  by  such 
architect,  and  such  determination  was  to  be  final  and  con- 
clusive. From  the  whole  contract  it  seems  to  have  been 
the  duty  of  such  architect,  from  time  to  time,  as  the  work 
progressed,  to  inspect  and  approve  or  disapprove  all  mate- 
rial and  workmanship  as  it  went  into  the  buildings;  and 
the  plaintiffs  were  bound  by  his  determinations,  and  re- 
quired to  follow  his  directions.  In  other  words,  the  con- 
tract gave  such  architect  complete  control  and  superin- 
tendence over  such  construction,  and  made  him  the  sole 
judge  of  all  materials  furnished  and  labor  performed.  He 
was,  moreover,  thereby  authorized  and  empowered  to  mod- 
ify, change,  and  alter  such  plans  and  specifications  as  he 
might  from  time  to  time  deem  expedient;  and  the  plaint- 
iffs had  no  alternative,  under  tbe  contract,  except  to  follow 
his  directions  and  conform  to  such  modified,  changed,  and 
altered  plans  and  specifications,  but  with  the  right  to  addi- 
tional compensation  for  any  and  all  extra  materials  and 
work  required  by  such  modifications,  changes,  and  altera- 
tions. 

Under  the  pleadings,  we  must  assume  that  the  plaintiffs 
proceeded  in  good  faith  to  perform  their  said  contract  ac- 
cording to  such  plans  and  specifications,  and  under  the 
direction  of  the  architect,  and  without  any  knowledge  of 
any  defects  or  ineflBciency ;  that  on  November  8, 1883,  they 
bad  a  very  large  portion  of  said  two  wings  completed,  and 
had  placed  therein  a  large  quantity  of  cast-iron  materials, 
furnished  by  a  contractor  selected  by  said  architect,  and 
which  cast-iron  materials  had  been  approved  and  accepted 
by  the  architect  on  behalf  o&tbe  state;  that  by  reason  and 
fai  consequence  of  defects  in  such  plans  and  specifications, 
and  without  any  fault  or  negligence  of  the  plaintiffs,  and 
oin  November  8,  1883,  tbe  sooth  wing  broke  down  and  fell, 
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destroying  a  very  large  amount  of  material  and  the  fruits 
of  a  very  large  amount  of  labor  bestowed  thereon  by  the 
plaintiflFs;  that  all  the  material  and  work  so  destroyed  and 
lost  had  previously  been  approved  and  accepted  bj-  the 
architect,  and  been  accepted  by  the  board  of  commis- 
sioners, and  paid  for  by  the  state  upon  the  certificates  of 
the  architect;  that  thereupon  other  architects  were  em- 
ployed by  the  state,  and  extensive  amendments  to  such 
plans  and  specifications  were  thereupon  made  on  behalf  of 
the  state,  both  for  the  north  and  south  wings,  whereby  the 
same  were  greatly  strengthened,  and  at  large  additional 
cost  and  expense;  that  such  alterations  were  then  made 
and  the  buildings  finished  by  the  plaintiffs,  at  the  special 
request  of  the  state,  in  accordance  with  such  new  amended 
plans  and  specifications;  that  such  work  was  done  by  the 
plaintiffs  under  the  direction  of  said  board  and  said  archi- 
tect; that  in  doing  the  same  they  were  obliged  to  expend, 
and  did  expend,  $22,038.20  for  labor  and  materials  in  restor- 
ing so  much  of  said  south  wing  as  had  bqen  finished  and 
was  destroyed  by  such  fall;  that  the  building  was  com- 
pleted by  the  plaintiffs  and  accepted  by  the  state,  Novem- 
ber 29,  1884;  that  the  state  has  paid  for  the  same,  except 
the  amount  last  stated ;  that  the  architect  unreasonably  and 
without  just  cause  refused  to  certify  the  work  done  and 
materials  furnished  in  rectifying  such  failures  and  restoring 
such  south  wing. 

Under  such  a  contract,  and  upon  such  facts,  it  is  strenu- 
ously urged  upon  the  part  of  the  state  that  the  plaintiffs 
were  bound  to  furnish  all  the  materials  and  perform  the 
necessary  work  to  restore  the  south  wing,  according  to  such 
new  or  modified  and  altered  plans  and  specifications,  to  the 
point  and  in  the  condition  *vhere  it  was  when  it  fell,  at 
their  own  cost  and  expense.  In  other  words,  the  conten- 
tion is  that  the  plaintiffs  assumed  the  risk  of  the  sufficiency 
and  efficiency  of  the  plans  and  specifications,  and  the  ma- 


Digitized  by  VjQOQIC 


JANUARY  TEEM,  1889.  431 

Bentley  and  others  vs.  The  State. 

terials  and  workmanship  thus  exacted,  approved,  accepted, 
and  paid  for  by  the  state;  and  hence  must  suffer  and  make 
good  the  loss  occasioned  by  such  defects.  Under  the  con- 
tract, it  is  very  manifest  that,  had  the  plaintiffs  departed 
from  such  plans  and  specifications  and  refused  to  follow 
the  directions  of  the  architect,  there  could  have  been  no 
recovery  for  the  building  of  the  south  wing,  even  had  they 
in  the  first  instance  built  it  as  they  were  finally  directed 
by  the  architect  to  do.  On  the  contrary,  they  could  only 
recover  by  furnishing  materials  and  doing  the  work  accord- 
ing to  such  plans,  specifications,  and  directions,  as  they 
allege  they  did.  The  fall  was  not  the  result  of  inevitable 
accident,  as  in  several  of  the  cases  cited  by  counsel.  Ac- 
cording to  the  allegations  of  the  complaint,  it  was  in  con- 
sequence of  inefficient  and  defective  plans  and  specifica- 
tions therein  mentioned.  According  to  such  allegations, 
we  must  infer  that  there  was  in  such  agency  of  the  state  a 
lack  of  learning,  experience,  skill,  and  judgment  to  draw 
adequate  and  efficient  plans  and  specifications  for  a  build- 
ing of  that  magnitude.  But,  as  observed,  the  state,  through 
its  own  chosen  agency,  undertook  to  furnish,  for  the  guid- 
ance of  the  plaintiffs,  ''suitable  and  proper  plans, drawings, 
and  specifications  for  the  construction"  of  such  buildings, 
and  then  bound  the  plaintiffs  to  build  according  to  them 
unless  otherwise  directed  by  its  architect.  Under  the  alle- 
gations of  the  complaint,  we  must  assume  that  such  inefl3l- 
ciency  and  defects  were  not  patent  to  an  ordinary  mechanic, 
but  were,  as  to  the  plaintiffs,  latent.  It  is  nevertheless 
contended  that,  if  it  were  possible  by  means  of  temporary 
supports  to  have  completed  the  buildings  according  to  such 
plans  and  specifications,  then  the  plaintiffs  were  bound 
to  so  complete  them,  unless  sooner  stopped  through  the 
agency  of  the  state,  even  though  they  would  have  been 
worthless  when  so  completed;  and  that  since  they  were  not 
so  stopped,  and  the  buildings  were^not  so  completed  accord- 
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ing  to  such  original  plans  and  specifications,  the  plaintiffs 
were  bound  to  suffer  the  loss  and  make  the  same  good  by 
restoration.  In  other  words  that,  under  the  act  authoriz- 
ing the  structures  and  the  contract,  the  state  was  not  bound 
to  make  good  and  was  not  responsible  for  the  inefficiency 
and  defects  of  what  it  thus  undertook  through  its  agency 
to  furnish ;  but  that  the  plaintiffs  were  bound  to  make  good 
what  they  thus  undertook  to  furnish  and  perform,  notwith- 
standing the  failure  of  such  conditions  precedent  on  the 
part  of  the  state. 

The  case  most  relied  upon  in  support  of  such  contention 
is  Thorn  v.  Mayor^  L.  R  1  App.  Gas.  120,  affirming  S.  G, 
44  L.  J.  Exch.  62.  The  facts  in  that  case  were  to  the  effect 
that  the  city  of  London  desired  to  remove  an  existing  bridge 
over  the  Thames  at  Blackfriars,  and  erect  a  new  one  in  its 
place.  Accordingly  its  engineer  prepared  plans  of  sudi 
intended  new  bridge,  and  specifications  of  the  works  to  be 
executed.  The  specifications  stated,  in  effect,  that  the  ac- 
curacy of  the  drawings  of  the  existing  bridge  was  not 
guarantied;  that  the  city  should  not  be  liable  for  any  extra 
work  in  removing  more  than  indicated  in  the  drawings; 
that  the  contractors  were  to  take  out  their  own  quantities, 
and  satisfy  themselves  as  to  the  nature  of  the  ground 
through  which  the  foundations  were  to  be  carried;  that  no 
surveyor  was  authorized  to  act  for  the  city,  and  that  no  in- 
formation given  was  guarantied ;  that  piers  were  to  be  pot 
in  by  means  of  wrought-iron  caissons,  as  shown  on  the 
drawings;  that  the  contractors  were  to  assume  all  risks  and 
responsibility  in  the  sinking  of  such  caissons,  and  to  employ 
their  own  divers  or  other  efficient  means  for  removing  and 
overcoming  any  obstacles  or  difficulties  that  might  arise  in 
the  execution  of  the  work ;  that  the  quality  of  the  <5oncrete 
was  put  under  the  control  and  direction  of  the  engineer; 
that  extra  or  varied  work  was  to  be  certified,  accounted, 
and  paid  for  at  prices  named.    Thorn,  having  taken  the 


Digitized  by  VjOOQIC 


JANUAEY  TERM,  1889.  433 

Bentley  and  others  vs.  The  State. 

contract,  entered  upon  the  works  according  to  such  plans 
and  specifications.  After  a  while  it  transpired  that  such 
caissons  were  not  sufficiently  strong  to  resist  the  tide-waters, 
and  accordingly  it  became  necessary  to  alter  the  plans  for 
shutting  out  the  water  while  putting  in  the  piers.  This  oc- 
casioned the  loss  of  material  and  work,  and  necessitated 
extra  material  and  work,  and  a  considerable  delay.  The 
ordinary  method  at  the  time  of  shutting  out  such  water 
was  by  means  of  coflfer-dams.  The  city  voluntarily  paid 
the  contract  price,  and  also  voluntarily  paid  for  the  cost  of 
the  ext?*a  work  rendered  necessary  by  sxich  alteration  of  the 
planSy  hut  refused  to  pay  for  the  contractor'* s  loss  of  time  and 
lahor  occasioned  T)y  the  attempt  to  execute  the  oriyinal  plans^ 
and  the  action  was  brought  to  recover  what  the  city  thus 
refused  to  pay.  The  question  presented  was  whether  there 
was  any  implied  warranty  on  the  part  of  the  city  that  such 
caissons  would  prove  efficient  to  shut  off  the  water  while 
building  the  piers.  Each  of  the  two  courts  cited  above 
held  that  there  was  no  such  warranty,  and  hence  that  the 
city  was  not  liable. 

The  value  of  such  decisions  as  authority,  however,  is 
somewhat  impaired  by  reason  of  the  uncertainty  as  to  the 
precise  grounds  upon  which  they  were  based.  This  grows 
out  of  the  fact,  so  commoti  among  English  decisions,  espe- 
cially of  the  present  day,  of  rendering  numerous  opinions 
in  the  same  case.  Thus,  in  that  case,  there  were  five  dif- 
ferent opinions  rendered  in  the  Exchequer  Chamber,  and 
four  in  the  House  of  Lords.  Each  of  these  opinions  puts 
such  decision  upon  grounds  differing  more  or  less  from 
some  if  not  all  the  others.  The  conclusions  of  each  court, 
therefore,  are  to  be  found  in  the  general  average.  The 
prevailing  opinions  in  each  of  those  courts  seem  to  go  on 
the  theory  that  the  contract  was  for  the  building  of  the 
bridge  on  piers;  and  that  although  the  contract  referred 
to  the  plans,  etc.,  in  which  the  caissons  were  specifically 
Vol.  73  —  28 
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described,  yet  that  the  caissons  were  merely  an  unusual 
mode  of  doing  the  work,  which  was  likened  to  the  scaf- 
folding in  building  a  house;  and  that  in  no  event  was  there 
any  express  or  implied  warranty  as  to  the  efficiency  of  such 
caissons;  that  in  the  absence  of  any  such  warranty,  and 
upon  the  facts  stated,  the  plaintiff  could  not  recover  in 
that  form  of  action,  even  if  he  could  in  some  other  form. 
Some  of  the  opinions  seem  to  go  upon  the  theory  that  the 
contractor  assumed  the  risk  of  the  efficiency  of  the  plans 
and  specifications,  while  others  seem  to  go  upon  the  theory 
that,  when  the  caissons  proved  themselves  inefficient,  the 
plaintiff  was  at  liberty  to  decline  further  work  under  the 
contract,  but  that  as  he  continued  the  work  in  the  absence 
of  any  such  warranty  he  was  without  remedy, —  especially 
in  that  form  of  action.  All  the  opinions  seem  to  agree 
that  the  case,  as  brought  and  presented,  necessarily  turned 
upon  the  presence  or  absence  of  such  a  warranty  or  under- 
taking on  the  part  of  the  city,  which  was  found  not  to 
exist. 

The  facts  of  that  case  distinguish  it  from  the  one  at  bar 
in  several  particulars.  In  that  case  the  caissons  so  specified 
were  not  included  in  the  thing  contracted  for,  but  were  only 
referred  to  in  the  specifications  as  a  means  to  be  employed  in 
the  construction  of  the  piers.  Here  the  defects  and  ineffi- 
ciency were  in  parts  of  the  structure  contracted  for.  In 
that  case  the  city's  engineer  only  had  control  and  direction 
as  to  a  small  portion  of  the  work,  in  which  the  caissons 
were  not  included,  but  the  construction  was  almost  wholly 
under  the  control  and  supervision  of  the  contractor  and  his 
engineer  and  employees.  Here,  as  indicated,  the  state's  ar- 
chitect was  to  inspect,  approve,  and  accept  the  materials 
and  workmanship  as  they  went  into  the  building,  and  did 
so  accordingly,  with  full  power  to  modify  and  alter  plans 
and  specifications.  In  that  case  the  defective  parts  were 
cever  accepted  by  the  city.     Here  they  were  inspected,  ac- 
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cepted,  approved,  and  paid  for  by  the  state.  In  that  case 
the  agency  of  the  city,  as  to  the  defective  parts,  terminated 
with  the  drawing  of  the  plans  and  specifications.  Hero  the 
agency  of  the  state  continued,  with  the  absolute  right  of 
control  and  supervision,  during  the  entire  execution  of  the 
works.  In  that  case  the  contract  expressly  disclaimed  any 
guaranty,  risk,  or  responsibility  as  to  several  particulars, 
including  the  sinking  of  such  caissons,  and  in  removing  and 
overcoming  any  obstacles  or  difficulties  arising  in  the  exe- 
cution of  the  works.  Here  there  is  no  such  disclaimer  on 
the  part  of  the  state,  but  a  general  assumption  of  the  right 
to  determine  all  questions  relating  to  the  material  and 
workmanship.  In  that  case  the  stipulation  respecting  com- 
pensation for  extras  seems  to  have  been  more  limited  than 
here.  The  cases  may  fairly  be  regarded  as  distinguishable 
in  their  facts.  Certainly  we  are  unwilling  to  apply  the 
rules  there  announced  by  some  members  of  the  court  to 
the  facts  here  admitted  by  the  demurrer.  According  to 
such  facts,  the  state  undertook  to  furnish  suitable  plans  and 
specifications,  and  required  the  plaintiffs  to  conform  thereto, 
and  assumed  control  and  supervision  of  the  execution  thereof, 
and  thereby  took  the  risk  of  their  efficiency.  What  was 
thus  done,  or  omitted  to  be  done,  by  the  architect,  must  be 
deemed  to  have  been  done  or  omitted  by  the  state.  More- 
over, we  must  hold,  notwithstanding  the  English  case  cited, 
that  the  language  of  the  contract  is  such  as  to  fairly  imply 
an  undertaking  on  the  part  of  the  state  that  such  architect 
had  sufficient  learning,  experience,, skill,  and  judgment  to 
properly  perform  the  work  thus  required  of  him,  and  that 
such  plans,  drawings,  and  specifications  were  suitable  and 
efficient  for  the  purpose  designed.  There  seems  to  be  no 
lack  of  able  adjudications  in  support  of  such  conclusions. 
Clarh  V.  Pope,  70  111.  128;  Daegling  v.  Gilmore,  49  111.  248; 
Schwartz  v.  Saunders^  46  111.  18;  Seymour  v.  Long  Dock  Co. 
20  K  J.  Eq.  396;  Sinnoit  v.  Mullin,  82  Pa.  St.  333;  Smith 
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V.  B,,  C.  (&  M.  R.  Co.  36  N.  11.  459;  Grand  Rapid%  &  B. 
C.  i?.  Co,  V,  Van  Duaen^  29  Mich.  431 ;  Burke  v.  Dunbar^ 
128  Mass.  499;  Kellogg  Bridge  Co.  v.  Hamilton,  110  U.  S. 
108.  The  case  is  not  unlike  in  principle  to  a  class  of  decis- 
ions frequently  made  by  this  and  other  courts,  and  recently 
sanctioned  by  the  House  of  Lords,  to  the  eflFect  that  where 
goods  or  machinery  are  ordered  for  particular  use,  to  the 
knowledge  of  the  manufacturer  or  vendor,  there  is  an  im- 
plied undertaking  or  warranty  on  his  part  that  they  will 
be  fit  for  such  use  in  the  ordinary  manner,  and  that  in  case 
of  failure  by  reason  of  latent  defects  not  discoverable  by 
ordinary  diligence  upon  inspection,  such  manufacturer  or 
vendor  is  liable.  Drtimmond  v.  Van  Ingen,  L.  R.  12  App. 
Cas.  284. 

By  the  Court. —  The  demurrer  to  the  complaint  is  over 
ruled,  with  leave  to  answer  within  twenty  days. 


Robinson,  Appellant,  vs.  Rohr  and  others,  imp.,  R^pond- 

ents. 

November  10,  1888  —  February  19,  1889. 

Municipal  corporations:  Officers:  Negligence:  Indimdnal  liahilitp. 

The  board  of  street  commissioners  of  a  city,  disregarding  the  require- 
ment of  the  cliarter  that  aU  work  for  the  city  should  be  let  by 
contract,  resolved  that  the  work  of  repairing  and  reconstructing  a 
bridge  should  be  done  by  themselves  under  the  supervision  of  their 
committee  and  a  superintendent  appointed  by  them.  Held,  that 
for  injuries  to  a  person,  caused  by  tlie  negligence  of  the  employees 
of  the  board  engaged  in  doing  the  work  in  pursuance  of  such  reso- 
lution, the  street  commissioners  were  liable  individually,  and  the 
city  was  not  liable. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 
Action  to  recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  the  negligence  of  the  defendants 
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and  their  employees.  The  seven  defendants  who  answered 
the  complaint  constituted  the  board  of  street  commissioners 
of  the  city  of  Watertown.  The  city  was  made  a  defend- 
ant, but  did  not  answer  or  appear  in  the  action.  The  facts 
are  suflBciently  stated  in  the  opinion.  The  plaintiff  appeals 
from  a  judgment  in  favor  of  all  the  defendants  except  the 
city. 

Harlow  Peme^  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Gregory^  Bii'd 
<&  Gregory  and  Charles  II.  Gardner^  and  oral  argument  by 
Geo.  fF.  Bird.  1.  The  respondents  were  the  senior  alder- 
men, and  as  such  constituted  the  board  of  street  commis- 
sioners of  the  city  of  Watertown  (ch.  204,  P.  &  L.  Laws  of 
1871),  a  legislative  body  having  all  the  powers  of  the  com- 
mon council  except  the  power  to  levy  taxes  (ch.  40,  Laws 
of  1879),  and  served  without  pay.  They  did  nothing  re- 
specting the  repair  or  construction  of  the  bridge  except  at 
meetings  of  this  body  duly  held,  and  then  only  to  vote 
upon  motions  or  resolutions  regularly  brought  before  such 
meetings,  upon  which  it  was  their  duty  to  vote.  That  duty 
was  a  legislative  duty,  for  the  performance  of  which,  how- 
ever negligent,  erroneous,  or  improper,  no  individual  can 
maintain  an  action  against  the  officers  personally.  Cobley 
on  Torts,  376;  Baiter  v.  State,  27  Ind.  485;  Wallcer  v.  Hal- 
lock,  32  id.  239;  2  Thomp.  on  Neg.  817.  2.  The  duty  to 
vote  and  act  upon  such  motions  and  resolutions  was  also  a 
dutj'  which  they  owed  to  the  public  at  large  and  not  to  any 
individual,  and  therefore  no  liability  to  individual  suits 
could  result  froni  the  negligent,  improper,  or  erroneous  per- 
formance of  it.  Cooley  on  Torts,  379;  Wharton  on  Neg. 
sec.  284;  Shearm.  &  Redf.  on  Neg.  (3d  ed.),  sees.  166,  167, 
176,  177;  Hahl  v.  Love,  37  N.  J.  Law,  5;  Hall  v.  Smith,  2 
Bing.  156.  The  respondents  having  authority  to  act  upon 
the  general  subject  matter  of  the  repair  and  reconstruction 
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of  the  bridge,  even  if  they  proceeded  illegally  in  the  execu- 
tion of  that  authority,  in  that  they  neglected  to  let  the 
work  by  contract,  such  neglect  does  not  render  them  liable 
in  this  action.  The  charter  provision  requiring  the  work 
to  be  let  by  contract  being  simply  for  the  protection  of  the 
public,  a  failure  to  comply  with  it  can  be  taken  advantage 
of  only  by  the  public.  East  River  G.  L,  Co.  v.  Donnelly^ 
93  K  Y.  557;  Oconto  v.  C.  i&  N.  W.  R.  Co.  44  Wis.  231. 

3.  The  respondents,  as  such  board,  having  authority  to  act 
on  the  subject,  and  having  acted  in  good  faith  with  an 
honest  view  to  obtain  for  the  public  a  lawful  benefit,  are 
not  liable  even  though  they  failed  to  exercise  their  author- 
ity in  the  specific  manner  directed  by  statute.  Sqniers  v. 
Keenah^  24  Wis.  588;  Uamilton  v.  Fond  du  Lac^  40  id.  47;  • 
Smith  V.  Gouldy  61  id.  31;  Alvord  v.  Barrett^  16  id.  175. 

4.  Public  officers  are  answerable  for  their  own  personal 
malfeasances  and  misfeasances  only,  and  not  for  those  of 
their  employees  or  agents;  and  this  rule  applies  to  every 
kind  of  public  agency.  Shearm.  &  Redf.  on  Neg.  sec.  177, 
and  note  2.  5.  The  respondents,  as  public  officers,  were 
charged  with  a  duty  which  could  not  be  performed  without 
the  aid  of  others;  and  in  such  case  the  doctrine  of  respon- 
deat superior  does  not  apply  so  as  to  make  them  liable  for 
the  negligence  of  the  persons  employed,  even  though  the 
officers  did  not  follow  the  statute  strictl}''  in  the  exercise  of 
their  authority.  Bailey  v.  Mayor^  3  Hill,  631;  Martin  v. 
Mayor,  1  ijl.  550;  Donovan  v.  McAfpin^  85  If.  Y.  185; 
Fitzpatrick  v.  Stocum,  89  id.  359. 

The  following  opinion  was  filed  December  4,  1888: 

Orton,  J.  The  above  defendant,  William.  Rohr,  and  six 
others  are  charged  in  the  complaint  as  follows:  They  were 
constructing  and  repairing  stone  piei's  and  abutments 
under  the  Main-Street  bridge  over  the  Eock  river,  in  the 
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city  of  Watertown,  and  there  was  standing  in  an  upright 
position  on  said  bridge  a  large  and  hesLvy  hoisting-machine', 
known  as  a  derrick,  which  was  placed  there  by  them,  and 
before  that  day  had  been  used  by  them  in  repairing  and 
constructing  said  piers  and  abutments.  The  plaintiff  was 
walking  along  upon  that  portion  of  the  bridge  which  was 
set  apart  for  persons  traveling  on  foot,  and  through  the 
carelessness  and  negh'genceof  the  defendants,  their  agents, 
servants,  and  employees,  said  derrick  was  allowed  to  fall 
across  and  upon  said  bridge,  and  upon  the  plaintiff,  while 
she  was  walking  along  as  a  traveler  on  said  highway 
bridge,  and  without  fault  on  her  part;  whereby  she  was 
greatly  hurt,  bruised,  and  injured. 

The  defendants  by  answer  admit  that  the  piers  and  abut- 
ments of  said  bridge  were  being  constructed  and  repaired, 
but  deny  that  t/iey  were  constructing  or  repairing  the  same, 
and  deny  that  it  was  through  their  fault  or  that  of  their 
agents,  servants,  or  employees,  that  the  derrick  fell  upon 
the  plaintiff,  and  that  she  was  greatly  injured  thereby,  or 
that  she  received  any  injuries  by  reason  of  their  negligence 
or  that  of  their  agents,  servants,  and  employees,  and  deny 
that  the  plaintiff  was  without  fault,  and  aver  that  her  own 
negligence  contributed  to  her  injury.  They  allege  that 
said  bridge  had  been  out  of  repair  for  some  time,  and 
needed  repair  and  reconstruction;  and  that  as  the  board  of 
street  commissioners  of  said  city,  in  its  collective  and  legis- 
lative capacity,  thef/  had  duly  let  the  worh  of  repairing  and 
constructing  said  piers  and  abutments  to  competent  persons  to 
do  that  work^  and  the  said  persons  were  then  engaged  in 
the  due  prosecution  of  said  work,  exercising  due  and  proper 
caution  in  operating  the  said  derrick. 

The  facts  in  respect  to  said  mason-work  on  the  piers  and 
abutments,  stated  in  respondents'  brief  and  proved  on  the 
trial,  were  as  follows:  The  clerk  of  the  city  was  directed 
by  the  defendants,  in  accordance  with  the  requirement  of 
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sec.  3  of  subch.  9  of  the  city  charter*  in  respect  to  all  such 
work,  to  advertise  for  proposals  for  doing  the  mason- work 
and  furnishing  materials  fqr  the  bridge  according  to  the 
plans  and  specifications  adopted  by  them  as  the  board  of 
street  commissioners,  to  be  received  up  to  a  certain  date; 
and  on  that  day  the  proposal  of  one  Charles  Baxter  for 
doing  said  work  and  furnishing  materials  was  accepted  by 
them,  and  they  directed  a  contract  to  be  entered  into  with 
him  according  to  said  proposal,  and  that  the  said  work  be 
let  to  him,  he  being  the  lowest  bidder  for  the  same.  But 
before  any  contract  was  entered  into  with  him,  and  before. 
as  they  ascertained,  he  had  acquired  any  rights  in  the  same, 
by  resolution  of  the  defendants  as  such  board  the  whole 
matter  was  left  open  and  undisposed  of  for  their  future  ac- 
tion. Their  committee,  to  whom  the  matter  had  been  re- 
ferred, reported  plans  and  specifications  of  said  mason-work 
and  materials,  and  recommended  that  said  work  and  fur- 
nishing materials  be  done  by  themselves,  under  the  super- 
vision of  their  committee  on  streets  and  bridges,  and  that 
a  superintendent  be  appointed,  and  said  resolution  was  ac- 
cordingly adopted  by  them.  In  this  manner  the  work 
upon  said  bridge  commenced  and  was  carried  on  by  the 
defendants  through  their  superintendent  and  other  per- 
sons employed  by  them,  and  under  the  supervision  of  their 
committee,  up  to  the  time  the  plaintiflf  was  injured  by  the 
falling  of  the  derrick  by  the  negligence  of  their  servants. 
No  contract  was  ever  let  to  any  one  to  do  said  work  or  to 
furnish  materials  for  the  same,  but  the  defendants  did  the 
work,  instead  of  a  contractor  obtained  according  to  the  re- 
quirement of  the  charter  as  the  lowest  bidder  for  the  same. 

iCh.  233,  Laws  of  1865.  Sec.  3,  subch.  9,  is  as  follows:  "All  worl; 
for  the  city  or  either  ward  thereof  shall  be  let  by  contract  to  the  lowe>t 
responsible  bidder,  and  due  notice  shall  be  given  of  the  time  and  platv 
of  letting  such  contract."—  Rep. 
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On  these  facts  the  circuit  court  directed  a  verdict  for  the 
defendants,  except  the  city  of  Watertown. 

It  will  be  seen  that  the  facts  proved  do  not  support  the 
answer  as  to  letting  the  work  to  other  persons.  It  may  be 
said  here  that  all  the  authorities  cited  by  the  learned  coun- 
sel of  the  respondents  have  application  only  to  the  case 
made  by  the  answer,  and  in  no  respect  to  that  made  by  the 
facts  proved.  The  same  elementary  authorities  cited  by 
them  make  the  very  distinction  which  here  exists  between 
the  answer  and  the  proofs.  The  board  of  street  commis- 
sioners, when  they  determined  upon  the  work  and  adopted 
the  plans  and  specifications  of  it,  acted  as  public  officers, 
exercising  judicial  and  legislative  poXver,  and  they  are  not 
-amenable  to  any  one  except  the  public  for  any  errors,  neg- 
ligence, or  mere  misfeasance  in  the  matters  within  their 
jurisdiction.  In  this  case  they  are  not  charged  with  any 
dereliction  in  these  respects.  But  when,  after  adopting  the 
plans  and  specifications,  they  undertake  to  carry  them  out 
practically  and  do  the  work  themselves,  and  employ  agents 
and  servants  to  execute  the  plans  and  specifications  man- 
ually, then,  if  they  are  acting  as  olficers  at  all,  they  are 
merely  ininisterial  officers,  and  not  judicial  or  legislative, 
and,  according  to  the  same  authorities,  are  liable  to  third 
persons  for  their  negligence  or  misfeasance,  or,  as  the  au- 
thorities say,  as  public  officers  they  acted  in  a  ministerial 
capacity y  and  are  therefore  liable.  Cooley  on  Torts,  339-- 
376.  If,  as  public  officers,  they  owe  only  a  duty  to  the 
public  and  are  not  liable  to  persons,  yet,  if  they  so  act  as  to 
owe  a  duty  to  individuals,  then  their  negligence  therein  is 
an  individual  wrong  which  may  be  redressed  by  private 
action.  In  this  case  the  defendants  owed  a  duty  to  the 
traveling  public,  and  to  the  plaintifiF  while  traveling  over 
the  bridge,  to  look  out  for  her  personal  safety,  while  they 
were  managing  the  work  through  their  servants.  This  is 
not  a  public,  but  a  private,  duty,  which  they  must  discharge 
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properly  or  be  liable  to  those  injured  by  their  negligence. 
As  public  oflScers,  acting  for  the  public  alone,  they  are  ex- 
empt from  personal  liability.  The  doctrine  of  respondeat 
superior  does  not  apply  to  such.  But  if,  as  the  authors  say, 
they  engage  in  some  special  employment,  and  their  duties 
are  of  a  more  private  character,  and  concern  individuals  as 
well  as  the  public,  they  are  amenable  to  private  actions. 
Whart.  ISTeg.  §28^1:;  Shearm.  &  Eedf.  Neg.  §§  166,  167. 
This  distinction  is  plainly  marked  and  easily  applied.  The 
authorities  cited  by  the  learned  counsel  of  the  respondents 
apply  only  to  the  first  class,  and  therefore  are  not  applica- 
ble to  this  case;  such  as  Squiera  v.  Ntenah^  24:  Wis.  58S; 
ILurley  v.  Texas^  20  Wis.  637;  Hamilton  v.  Fond  du  Lac^ 
40  Wis.  47;  Smith  v.  Gould,  61  Wis.  31.  Special  attention 
is  called  to  Alvord  v.  Barrett,  16  Wis.  175,  as  illustrating 
the  rule  contended  for  by  the  learned  counsel.  But  in  that 
case  the  court  said:  "If  the  town  clerk  had  been  guilty  of 
any  neglect  of  duty  or  viiscmiduct,  whereby  the  appellant 
had  sustained  damages,  the  case  would  have  been  different" 
So  in  Harris  v.  Baker,  4  Maule  &  S.  27,  the  trustees  for 
lighting  streets  were  not  liable  to  a  person  injured  by  fall- 
ing over  a  heap  of  dust  deposited  in  the  highway,  because, 
the  court  said :  "  They  were  too  far  removed  fi*om  the 
cause  of  it."  But  suppose  the  trustees  had  deposited  the 
heap  in  the  highway,  wrongfully  or  negligently,  they  would 
not  then  have  been  too  far  removed  from  the  cause  of  the 
injury.  In  New  Clyde  S,  Co.  v.  liiver  Clyde  Trustees,  Hay, 
Dec.  79,  14  Scot.  Jur.  586,  it  is  conceded  thatU^he  remedy 
would  be  against  the  persons  who  committed  the  wrong. 
The  defendants  rejected  the  contractor,  who  would  have 
been  liable  for  such  an  injury,  and  took  his  place  to  do  the 
work,  and  thereby  assumed  the  liabilities  of  a  contractor  to 
those  injured  by  the  negligence  of  their  servants.  The 
board  planned  the  ditch,  and  are  not  liable  for  their  plan; 
but  if  the  commissioners  dug  the  ditch,  and  negligently  left 
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it  unguarded,  and  a  person  falls  into  it  in  tlie  dark,  are  they 
not  liable?  By  personally  and  practically  undertaking  to 
do  the  work  through  servants  of  their  own  employment, 
they  are  brought  into  contact  and  relation  with  the  travel- 
ing public  and  the  plaintiff,  and  assume  corresponding 
duties  and  obligations. 

This  is  sutBcient  as  to  the  principle  which  governs  this 
case,  treating  the  defendants  as  officers  as  well  as  oper- 
atives. In  such  case  it  follows  as  of  course,  if  they  are  liable; 
the  city  is  not  so;  and  that  cases  in  which  it  is  held  that  the 
municipality  is  not  liable  for  such  a  personal  injury  caused 
by  negligence  or  wrong,  are  authorities  that  the  persons  or 
officers  who  did  the  wrong  or  were  guilty  of  the  negligence 
are  liable.  In  Wallace  v.  Menasha^  48  Wis.  79,  the  city 
treasurer  sold  the  property  of  one  person  for  the  tax  of  an- 
other. It  was  held  that  the  city  was  not  liable  for  such  a 
tort.  His  acting  colore  officii  made  ho  difference.  In  that 
case  the  doctrine  and  distinction  as  above  stated,  together 
with  the  above  and  other  authorities,  are  fully  and  ably  re- 
viewed by  Mr.  Justice  Lyon,  and  it  is  a  case  in  point  with 
this,  in  principle.  In  Uren  v.  Walsh^  57  Wis.  98,  it  was  held 
that  the  defendants  were  liable  to  personal  action  for  un- 
lawfully tearing  down  a  fence  to  open  a  highway,  and  it 
made  no  difference  that  they  pretended  to  act  as  public  offi- 
cers. This  class  of  cases  is  distinguished  from  the  cases 
cited  by  the  learned  counsel  of  the  respondents,  by  the  chief 
justice  in  an  able  review  of  the  doctrine.  It  was  a  personal 
wrong  for  which  the  town  was  not  liable,  and  is  distin- 
guished from  those  cases  where  the  municipality  is  held 
liable  because  in  such  cases  it  directed  the  act,  or  ratified  it, 
or  it  was  within  its  general  powers.  In  that  class  of  cases 
the  damages  are  the  natural  and  proximate  consequence  of 
the  illegal  act,  and  not  the  result,  as  in  this  and  similar 
cases,  of  some  incidental  and  independent  act  of  negligence 
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or  of  wrong,  not  necessary  to  the  work,  and  committed 
while  doing  it,  to  the  injury  of  third  persons.  For  such  an 
act  of  negligence  or  of  wrong  as  that  complained  of  the 
municipality  was  never  held  liable.  The  city  of  Water- 
town  had  nothing  to  do  with  it,  never  authorized  or  ratified 
it,  and  it  was  not  within  its  general  powers  or  for  its  bene- 
fit. The  city  might  as  well  be  held  liable  for  an  assault  and 
battery  committed  by  these  commissioners  while  prosecut- 
ing this  work.  But  treating  the  defendants  as  officers  and 
lawfully  doing  the  work,  they  would  bo  liable,  and  the  city 
would  not  be.  A  city  is  not  liable  for  injuries  or  damages 
caused  by  the  neglect  of  its  officers  in  the  jierformance  of 
their  duties  (Schultz  v.  IlUwaul^ce,  49  Wis.  254);  or  for  their 
misfeasance  or  malfeasance,  or  omission  to  fjcrform  their 
duties,  or  for  negligence  in  its  performance  (Little  v.  2Iadi- 
son,  49  Wis.  G05).  When  an  officer  of  a  corporation  performs 
an  illegal  act  resulting  in  an  injury  to  another,  he  is  liable. 
Peck  V.  Cooper,  112  111.  192.  Whenever  a  person  sued  sets 
up  a  defense  that  he  was  an  officer  of  the  government  act- 
ing under  color  of  law,  it  plainly  devolves  upon  him  to  show 
that  the  law  which  he  invokes  authorized  the  jyarticular  act 
in  question  to  be  done,  and  that  he  acted  in  good  faith. 
Tweed's  Case,  IG  Wall.  504.  But  where  the  issue  is  negli- 
gence, motives  or  good  faith  are  immaterial.  Hover  v.  Bark- 
hoof,  44  N.  Y.  113.  Where  an  officer  injures  another  while 
performing  ministerial  duties,  he  is  liable.  Mills  v,  Brook- 
lyn, 32  N.  Y.  489.  For  a  personal  injury  caused  by  the  neg- 
ligence of  several  persons  they  are  severally  or  jointly  liable. 
Creed  v,  ITartmann,  29  N.  Y.  591;  Peoria  v.  Simpson,  110 
111.  294;  Wright  v,  Compton,  53  Ind.  337;  State  ex  rel.  Rey- 
nolds V.  Bahcock,  42  Wis.  138.  These  general  propositions 
are  indisputable,  and  with  the  authorities  are  taken  from 
the  brief  of  the  learned  counsel  of  the  appellant.  We  con- 
clude, therefore,  that  the  plaintiff  had  a  right  to  recover 
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against  the  defendants,  except  the  city  of  Watertown,  and 
that  the  court  erred  in  directing  a  verdict  in  their  favor.     * 
By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

A  motion  for  a  rehearing  was  denied  February  19,  1889. 


Will  of  Abram  Ehle. 
Estate  of  James  A.  Ehle. 

January  SO  —  February  19,  1SS9. 

Wills:  Construction:  Limitation  of  general  devise  by  subsequent  clause: 
Insufficient  description  of  land:  Survivorship:  Evidence:  Burden 
of  proof  :  Descent, 

1.  A  testator  devised  "  all  of  [bis]  real  estate"  to  bis  son  J.  for  life,  re- 

mainder to  J.'s  tbree  infant  cbildren  in  fee.  The  will  then  states 
that  **  the  land  so  devised  consists  of  160  acres  "  in  the  town  of 
G.,  and  directs  that  upon  the  death  of  J.  it  shall  be  divided  into 
three  portions  by  lines  running  from  north  to  south,  each  portion 
containing  53^  acres,  and  that  the  western  third,  embracing  the 
buildings,  shall  belong  to  A.,  one  of  said  children,  and  the  other 
two  thirds  shall  belong  to  the  other  two  children  respectively. 
The  testator  died  seized  of  2C0  acres  of  land  in  a  compact  form,  240 
rods  in  length  and  173^  rods  in  width.     Held: 

(1)  Even  if  there  was  a  sufficient  description  of  the  160  acres  to 
be  divided,  the  devise  of  all  the  testator's  real  estate  was  not  lim- 
ited to  that  amount  by  the  later  clause  of  the  will.  The  100  acres 
not  to  be  divided  would  go  to  the  infant  devisees  as  tenants  in 
common. 

(2)  It  being  impossible  to  determine  from  the  will  the  exact  loca- 
tion of  the  160  acres  to  be  divided,  the  direction  as  to  division  is 
void  for  uncertainty. 

2.  The  testator,  his  son  J.,  and  the  wife  and  three  infant  children  of 

the  latter  perished  in  a  fire  which  consumed  the  testator's  house. 
The  evidence  (fully  stated  in  the  opinion),  showing  the  arrange- 
ment of  the  house,  the  probable  origin  of  the  fire,  the  location  of 
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the  bodies  when  found,  etc.,  is  held  to  sustain  the  findings  of  the 
circuit  court  that  the  testator  died  first  and  that  J.  died  before 
his  wife  or  either  of  the  three  children.  The  title  to  the  testator's 
real  estate  therefore  vested,  under  the  will,  in  the  three  children, 
and  its  descent  must  be  traced  from  them.  If  the  mother  sur- 
vived them,  the  land  descended  to  her  and,  upon  her  death,  to  her 
parents,  under  subd.  2,  sec.  2270.  R.  S. ;  but  if  the  children,  or 
any  of  them,  survived  their  mother  the  land  descended  to  their 
next  of  kin  (in  this  case  their  mother's  parents  aforesaid)  under 
subd.  4  of  that  section.  The  personal  estate  of  J.  also  passed  to 
and  through  his  widow  and  children. 
8,  In  such  cnse  those  claiming  the  real  estate  by  descent  from  J.,  on 
the  ground  that  it  descended  to  him  from  his  children,  had  the 
burden  of  showing  that  he  survived  such  children.  But  those 
claiming  the  personal  property  of  J.  under  and  through  his  widow 
and  children  had  the  burden  of  showing  that  they  or  some  of 
them  survived  him. 

APPEALS  from  the  Circuit  Court  for  Sheloy ff an  Couuty, 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

August  31,  1881,  Abram  Ehle  made  his  last  will  and 
testament,  the  essential  portions  of  which  to  be  here  con- 
sidered are  as  follows: 

*'  I  give  and  devise  to  my  wife,  Susan  Ehle,  all  of  my  real 
estate  for  the  term  of  her  natural  life,  with  reversion  at 
her  death  to  my  son  James  for  the  term  of  his  natural  life, 
and  at  his  death  said  real  estate  shall  revert  to  and  become 
the  property  of  his  three  children,  namely  Abram  T.,  Flora, 
and  Mary,  absolutely.  The  land  so  devised  consists  of  160 
acres,  all  in  Greenbush,  county  of  Sheboygan;  and  at 
decease  of  mj'  son  James  shall  be  divided  into  three  (3) 
portions,  by  lines  running  from  north  to  south,  each  em- 
bracing fifty-three  and  one-third  acres,  or  thereabouts;  but 
the  western  third,  of  fifty-three  and  one-third  acres,  embrac- 
ing the  residence  and  farm  buildings,  shall  become  the 
property  of  my  grandson  aforesaid,  Abram  T.,  the  other 
two  thirds,  respectively,  becoming  the  property  of  my  two 
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grandchildren,  Flora  and  Mary,  respectively;  it  being  un- 
derstood, and  my  will,  that  Flora,  aforesaid,  shall  possess 
the  east  third,  and  Mary,  her  sister,  the  middle  third;  .  . 
provided,  also,  that  in  case  of  the  death  of  either  of  the 
three  (3)  grandchildren,  reversioners  above  specified,  who 
shall  die  before  arriving  at  his  or  her  legal  majority,  then 
the  reversion  to  that  individual  minor  shall  be  divided  and 
become  the  property  of  the  other  two  beneficiaries  imequal 
proportion,  and  in  case  of  the  death  of  a  second  reversioner 
the  survivor  shall  take  the  whole.  Also  I  will  and  direct 
that  my  gold-headed  cane  shall  be  the  property  of  my  son 
James  for  the  term  of  his  natural  life,  with  reversion  at 
his  decease  to  my  grandson,  Abram  T.,  aforesaid.  Then  I 
give  and  bequeath  to  my  son,  James  Ehle,  all  the  goods  and 
chattels  in  my  possession,  absolutely.'* 

April  20,  1885,  Susan  Ehle,  mentioned  in  the  will,  died. 
The  said  Abram  Ehle,  and  the  said  James  A.  Ehle,  men- 
tioned in  said  will,  and  his  three  infant  children,  to  wit, 
Abram  T.,  Flora,  and  Mary,  mentioned  in  said  will,  and 
their  mother,  Helen  Ehle,  the  wife  of  the  said  James,  were 
each  and  all  burned  to  death  on  the  morning  of  February 
16,  1886,  at  the  house  of  said  Abram  Ehle,  in  which  they 
all  resided,  in  the  town  of  Greenbush,  Sheboygan  county. 
Thereupon  said  will  was  admitted  to  probate  in  the  county 
court  of  that  county. 

From  the  judgment  and  assignment  of  said  estates,  en- 
tered in  said  matters  respectively  in  said  county  court,  the 
blood  relatives  and  heirs  at  law  of  said  Abram  and  James 
appealed  to  the  circuit  court;  and  thereupon  the  jury 
was  waived  therein,  and  the  cause  was  tried  by  said  cir- 
cuit court;  and,  upon  the  trial  thereof  therein,  the  court 
found,  in  relation  to  the  estate  of  said  Abram,  in  addition  to 
the  facts  stated,  in  effect,  that  said  Abram  survived  his 
wife,  Susan,  mentioned  in  the  will;  that  said  James  was 
the  only  child  of  said  Abram;  that  said  infants,  Flora, 
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Abram  T.,  and  Mary,  were  the  only  children  of  said  James 
and  grandchildren  of  said  Abram;  that  said  Helen  was  the 
mother  of  said  infant  children,  and  the  wife  of  said  James; 
that,  of  the  persons  above  named  at  said  burning,  the  said 
Abram  died  first  in  order  of  time,  and  the  said  James  next, 
and  the  said  infant  children,  witli  their  said  mother,  died 
last;  that  John  IF.  and  Caroline  Taylor  are  the  maternal 
grandparents  and  only  heirs  at  law  surviving  said  three  in- 
fant children;  that  said  «/(?/< 7i  IF.  Taylor  is  the  only  duly 
qualified  administrator  of  the  estates  of  said  three  infant 
children;  that  by  said  will  the  said  Abram  bequeathed  and 
devised  all  of  his  estate  to  said  three  infant  children,  sub- 
ject to  the  life  interest  therein  in  favor  of  their  said  father, 
the  said  James. 

As  conclusions  of  law  therefrom,  the  court  found,  in  re- 
lation to  said  Abram's  estate,  in  efiFect,  that  under  said  will 
all  of  the  estate  of  said  Abram  vested  in  said  three  infant 
children,  in  their  life-time,  as  devisees  and  legatees;  that, 
by  the  death  of  all  of  said  infant  children  all  of  such  estate 
vested  in  said  John  IF.  and  Caroline  Taylor  as  heirs  at  law 
of  said  infant  children,  and  in  said  John  IF.  Taylor  as  admin- 
istrator of  the  estates  of  said  grandchildren ;  that  the  judg- 
ment and  order  of  the  county  court  therein,  assigning  all 
of  the  real  estate  left  by  said  Abram  to  the  said  John  W. 
and  Caroline  Taylor  as  heirs  at  law  of  said  infant  chil- 
dren, and  all  of  the  residue  of  the  personal  property  left  by 
said  Abram  to  the  said  John  TF.  Taylor  as  administrator 
of  the  estates  of  said  infant  children,  be,  and  the  same  was 
thereby,  affirmed ;  that  the  costs  of  the  respective  parties  be 
taxed  therein,  and  constitute  a  charge  upon  said  estate,  and 
be  paid  out  of  the  same;  and  ordered  judgment  accord- 
ingly. From  the  judgment  entered  thereon  accordingly 
the  blood  heirs  of  said  Abram  and  the  said  James,  respect- 
ively, have  appealed. 

In  addition  to  the  facts  stated,  the  court,  in  relation  to 
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the  estate  of  said  James,  found,  in  effect,  that  said  infant 
children  and  their  mother  all  survived  the  said  James;  that 
all  of  the  estate  left  by  said  James  .upon  his  death  vested  in 
said  infant  children,  in  their  life-time,  as  his  heirs  at  law; 
that  by  the  death  of  said  infant  children,  and  by  the  ap- 
pointment of  said  John  IF.  Taylor  as  administrator  of  their 
estates,  all  of  the  residue  of  said  estate  of  said  James  A. 
vested  in  said  John  W,  Taylor  as  such  administrator;  that 
the  judgment  and  order  of  the  county  court  entered  therein, 
assigning  all  of  such  residue,  after  paying  all  expenses  of  ad- 
ministration, to  said  John  IF.  Taylor  as  administrator,  be, 
and  the  same,  was  thereby,  aflBrmed;  that  the  costs  of  the 
respective  parties  therein  be  taxed  therein,  and  be  and  con- 
stitute a  charge  upon  said  estate,  and  be  paid  therefrom; 
and  ordered  judgment  accordingly.  From  the  judgment 
entered  thereon  accordingly  the  blood  heirs  of  said  James 
have  appealed. 

Oeo.  P.  Knowles^  for  the  appellants,  to  the  point  that 
where  there  is  an  irreconcilable  repugnancy  between  two 
clauses  of  a  will  the  latter  clause  must  prevail  as  being  the 
latest  expression  of  the  testator's  intention,  cited  Heidle- 
haugk  V.  Wagner ^  72  Iowa,  001 ;  Vaughan  v.  Cator^  85  Tenn. 
302;  Baher  and  Wheeler's  Appeal^  115  Pa.  St.  590;  Christy 
V.  Badger^  72  Iowa,  581;  Hoppock  v.  Tucker,  59  N.  Y.  202; 
Yan  Nostrand  v,  Moore,  52  id.  12;  Freeman  v,  Coity  96  id. 
63;  Pratt  v.  Rice,  7  Gush.  209. 

For  the  respondents  there  was  a  brief  hy  Seaman  <6  Will- 
iamsy  and  oral  argument  by  IF.  II.  Seaman. 

Cassodat,  J.  The  testator,  Abram  Ehle,  died  seized  of 
260  acres  of  land,  consisting  of  six  forties,  and  a  narrow 
strip  of  twenty  acres  on  the  west  side  thereof,  all  in  com- 
pact form,  and  being  240  rods  in  length,  north  and  south, 
and  173^  rods  in  width,  east  and  west. 

1.  It  is  claimed  that  the  will  only  covers  160  acres  of 
Vol.  78  —  29 
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such  lands;  and  that  as  to  the  other  100  acres  the  testator 
died  intestate;  and  hence  that  the  same,  upon  the  death  of 
Abram,  descended  to  James;  and  then,  apon  his  survival 
of  bis  wife  and  children,  and  his  death,  descended  to  his 
heirs  at  law,  who  in  that  event  would  have  been  the  same 
as  the  heirs  at  law  of  Abram.  The  determination  of  the 
question  may  have  some  bearing  upon  the  burden  of  proof 
in  connection  with  the  more  important  question  of  survivor- 
ship which  will  be  considered  hereafter.  Undoubtedly  the 
learned  counsel  for  the  appellants  is  correct  in  claiming 
"  that  the  plain  intent  of  the  testator,  as  evinced  by  the  lan- 
guage of  his  will,  must  prevail."  It  is  moreover  true  that 
such  intention  must  be  collected  from  the  whole  will;  that 
in  construing  it  the  different  parta  are  to  be  examined  and 
compared,  with  the  view  of  ascertaining  such  intention  as 
evinced  by  the  whole  will  and  not  as  may  appear  from  some 
particular  part  when  taken  alone.  Baddeley  v.  Leppingwellj 
8  Burrows,  1542;  Will  of  liawse,  Lofft,  99;  Lane  v.  Vick,  3 
How.  472;  Hopkins  v.  Glnnt,  111  Pa.  St.  290.  By  the  first 
clause  of  the  will  the  testator  disposed  of  "  all "  of  his  real 
estate  to  his  three  grandchildren  ^'  ahsohdchjy^  subject, 
however,  to  the  two  intervening  life  estates,— one  of  which 
had  been  extinguished  by  the  death  of  Susan  Ehle  prior  to 
the  death  of  the  testator.  Standing  alone,  the  language  of 
that  clause  of  the  will  would  be  too  plain  for  construction. 
But  it  is  claimed  that  such  clause  is  immediately  followed 
by  another,  w^hich  is  either  repugnant  to  the  first,  or  nec- 
essarily restricts  its  meaning  to  a  particular  160  acres.  If 
such  is  the  plain  meaning  of  that  clause,  then  it  must  pre- 
vail over  the  first  clause,  Jn  accordance  with  a  rule  well 
understood  and  supported  by  authorities  cited  by  coun- 
sel. The  clause  referred  to  is  to  the  effect  that  "  the  land 
so  devised  consists  of  160  acres,"  to  "  be  divided  into  three 
portions,  by  lines  running  from  north  to  south,  each  em- 
bracing fifty-three  and   one-third  acres  or  thereabouts,'' 
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with  **  the  residence  and  buildings  "  on  the  western  third. 
Assuming,  for  the  present,  that  the  description  of  such  160 
acres  is  sufficiently  definite  and  certain  to  be  located,  still 
we  would  not  be  justified  in  holding  that  the  second  clause 
is  repugnant  to  the  first  On  the  contrary,  the  second 
clause,  upon  such  assumption,  merely  devised  such  160  acres 
in  three  equal  specific  parts  to  the  respective  grandchildren, 
leaving  the  other  100  acres  to  go  to  them  as  tenants  in  com- 
mon. This  is  in  harmony  with  the  rule  that  where  the 
whole  will  indicates  nothing  to  the  contrary  a  devise  by 
words  of  general  description  is  not  to  be  cut  down  or  lim- 
ited by  a  subsequent  attempt  at  a  particular  description. 
Freeman  v.  Coit,  96  N.  Y.  68;  Schouler  on  Wills,  §  475.  So 
it  is  in  harmony  with  the  rule  that  no  presumption  of  an 
intent  to  die  intestate  as  to  any  part  of  the  estate  is  to  be 
indulged,  when  the  words  of  the  will,  fairly  construed,  are 
such  as  to  carry  the  whole.  Baudenbach^s  Appeal,  87  Pa. 
St.  51;  Ferry's  Appeal,  102  Pa.  St.  207;  Given  v.  Hilton,  95 
IT.  S.  591;  Schouler  on  Wills,  §  490. 

2.  But  we  are  not  prepared  to  hold  that  the  description 
of  the  160  acres,  attempted  in  the  second  clause  of  the 
will,  is  sufficiently  definite  and  certain  to  be  supported. 
True,  it  is  to  be  divided  by  north  and  south  lines  into 
three  equal  parts,  and  the  western  third  is  to  embrace  the 
residence  and  farm  buildings.  Neither  the  length  nor  the 
breadth  of  such  parts,  however,  are  given.  They  may  be 
the  whole  length  of  the  farm, —  240  rods, —  or  less  than 
148  rods,  or  at  any  point  between  those  distances.  Of 
course,  the  width  would  increase  as  the  length  diminished. 
If  we  understood  counsel  correctly  as  to  the  location  of 
the  buildings,  and  we  assume  that  the  lengths  of  such 
strips  were  calculated  to  extend  the  whole  length  of  the 
farm,  then  it  is  very  plain  that  the  west  line  of  such  160 
acres  might  be  the  west  line  of  the  whole  farm,  or  the  160 
acres  might  be  moved  gradually  eastward,  until  such  west 
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line  Struck  such  residence  or  farm  buildings;  and  yet  the 
western  third  would  all  the  time  answer  the  calls  of  such 
description.  The  same  would  be  true,  in  a  more  limited 
sense,  in  case  such  strips  only  extended  to  the  quarter  line, 
or  any  point  between  that  line  and  the  south  line  of  the 
farm.  Thus  it  appears  that  the  farm  embraced  an  infinite 
number  of  160-acre  tracts,  each  of  which  would  answer  all 
the  calls  of  the  description  given.  We  must  hold  that 
such  attempted  description  of  160  acres  is  void  for  uncer- 
tainty. 

3.  This  brings  us  to  the  important  question  of  fact, 
whether  the  testator,  Abram  Ehle,  and  his  soti,  James  A. 
Eble,  or  either  of  them,  survived  all  three  of  the  infant 
children.  The  determination  of  the  question  depends  upon 
inferences  and  conclusions  to  be  drawn  from  facts  and  cir- 
cumstances in  evidence  and  which  are  substantially  undis- 
puted, and  the  rules  of  law  applicable  as. to  the  burden  of 
proof.  To  enable  us  the  better  to  educe  such  inferences 
and  conclusions  in  the  light  of  the  legal  principles  appli- 
cable, it  seems  to  be  necessary  to  briefly  state  the  situation 
on  the  night  of  this  horrible  disaster. 

The  house  consumed  was  a  wooden  structure,  and  had 
been  built  about  thirty-three  years.  The  main  part  was 
two  stories  high,  thirty-four  feet  long  and  twenty-four  feet 
wide,  with  a  cellar  under  the  whole,  and  the  front  end  facing 
the  north.  In  the  west  third  of  this  main  part  there  was 
a  front  and  back  hall  leading  from  the  front  door  south  to 
the  kitchen  in  an  addition  or  extension.  Near  the  front 
door,  and  opposite  the  foot  of  the  stairway  leading  above, 
was  a  door  leading  eastward  into  the  front  room,  which 
was  about  eighteen  feet  long  and  sixteen  feet  wide.  Im- 
mediately south  of  this  front  room  was  the  family  room,  of 
about  sixteen  feet  square,  with  two  beds  in  it,  in  which 
James-  and  his  wife  and  three  children  slept.  One  of  the 
beds  in  that  room  stood  in  the  southwest  corner,  and  was 
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usually  occupied  by  Helen  and  her  two  little  girls.  The 
other  bed  stood  near  it,  and  was  usually  occupied  by  James 
and  his  little  boy.  The  heads  of  both  beds  were  against 
the  south  wall  of  that  room.  On  the  north  side  of  that 
room,  and  near  the  middle,  was  a  chimney,  running  from 
the  bottom  of  the  cellar  through  the  top  of  the  roof.  On 
the  east  side  of  this  chimney  was  a  door  between  this 
room  and  the  front  room.  Near  the  chimney  was  a  stove, 
with  a  zinc  or  iron  sheet  under  it,  and  the  pipe  going 
into  the  east  side  of  the  chimney,  in  which  fire  was  kept 
when  the  weather  was  very  cold.  There  was  also  a 
stove  in  the  cellar,  with  a  pipe  running  into  the  chimney 
below,  in  which  fire  was  sometimes  kept  in  very  cold 
weather.  In  the  hall,  and  on  the  projected  line  of  the  par- 
tition between  the  front  room  and  the  famil}'^  room,  was  a 
door  between  the  front  and  back  halls  above  mentioned. 
On  the  east  side  of  the  south  end  of  this  back  hall  was  a 
door  leading  south  into  the  kitchen.  This  kitchen  com- 
prised the  north  two-thirds  of  a  one-story  addition  to,  or 
extension  of,  the  main  building;  being  thirty  feet  long 
north  and  south,  and  twenty  feet  wide  east  and  west,  and 
the  west  line  of  which  was  on  the  west  line  of  the  main 
building  projected  south.  In  the  south  third  of  this  exten- 
sion there  were  two  bedrooms, —  the  one  on  the  east  being 
occupied  by  a  Mrs.  Kinney,  with  a  door  from  it  opening 
into  the  kitchen,  and  the  one  on  the  west  by  the  young 
man  mentioned  below,  with  a  door  from  it  opening  into 
the  kitchen,  and  a  window  on  the  west  side  of  it  looking 
into  the  wood-shed.  This  wood-shed  extended  along  the 
whole  west  side  of  the  extension  mentioned,  and  about  five 
or  six  feet  further  north  along  the  west  side  of  the  main 
building.  At  the  southwest  corner  of  this  back  hall  there 
was  a  window  looking  into  this  wood-shed. 

On  either  side  of  the  main  building  there  was  a  wing  ex- 
tending north  to  within  two  or  three  feet  of  the  front  of  the 
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main  building.  The  west  of  these  wings  was  eighteen  feet 
wide  east  and  west,  and  twenty-six  feet  long  north  and 
south,  occupied  by  Abram,  who  was  at  the  time  nearly 
eighty -two  years  of  age.  On  the  north  end  of  that  room 
there  were  two  windows  and  a  door,  and  one  window  on 
the  west  side.  In  the  northwest  corner  of  this  room  was  a 
bureau  upon  which  a  kerosene  lamp  was  kept  burning  all 
night.  On  the  east  side  of  the  room,  and  a  foot  or  two 
south  of  the  partition  line  between  the  front  and  family 
rooms  and  the  front  and  back  halls  projected,  there  was  a 
stove  in  which  wood  fires  were  kept  all  night.  The  pipe 
from  this  stove  passed  up  and  through  the  partition  into  the 
back  hall,  and  from  thence  through  the  partition  into  the 
family  room,  and  from  thence  into  the  chimney  described. 
This  stove  seems  to  have  been  an  old  one,  and  occasionally 
when  the  fire  would  fall  down  the  door  would  fly  6pcn  and 
coals  come  out  upon  the  floor.  A  little  south  of  the  stove 
there  was  a  door  leading  from  this  room  occupied  by  Abram 
into  the  back  hall,  and  across  that  hall  in  a  southeasterly 
direction  was  a  door  leading  into  the  room  at  the  foot  ^of 
the  bed  usually  occupied  by  Helen  and  her  two  little  girls. 
These  doors  were  frequently  left  open,  so  that  James  and 
his  wife  might  answer  the  calls  of  Abram,  who  was  in  poor 
health,  and  quite  feeble,  and  required  considerable  atten- 
tion. Helen  was  quite  active  and  nervous,  and  easily  awak- 
ened. James  had  a  phlegmatic  temperament,  and  it  was  at 
times  difficult  to  wake  him  up.  In  very  cold  weather  it 
was  difficult  to  keep  Abram  %varm,  and  consequently  at 
such  times  his  fire  required  much  attention,  and  the  door 
between  his  room  and  the  back  hall  was  usually  kept  shut. 
This  was  done  by  James  or  Helen,  but  the  more  frequently 
by  Helen,  as  she  was  awakened  more  easily. 

The  old  gentleman  slept  in  a  bed  in  the  southwest  corner 
of  his  room,  with  the  head  to  the  west.  On  the  back  or 
south  side  of  his  bed  was  a  window  looking  out  into  the 
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wood-shed.  At  the  foot  of  his  bed  was  a  door  leading  from 
his  room  into  the  woodshed,  but  which  was  kept  closed  in 
cold  weather.  In  the  southeast  corner  of  his  room,  and 
next  to  the  back  hall,  and  just  by  the  side  of  the  window 
from  the  back  hall  into  the  wood-shed,  there  was  a  closet  in 
which  the  old  gentleman  kept  some  of  his  clothing,  medi- 
cine, pain-killer,  liquors,  and  other  things.  There  was  no 
door  to  this  closet,  but  calico  curtains  were  hung  up  in  front 
of  it. ,.  He  kept  a  candle  therein,  with  snuffers,  and  matches 
to  light  it.  The  old  gentleman  was  in  the  habit  of  going 
to  this  closet,  and  lighting  the  candle,  and  getting  medi- 
cines or  liquors  in  the  night.  After  the  fire  his  body  was 
found  in  the  ruins  beneath  where  this  closet  was,  with  a 
candlestick  and  snuffers  near. 

No  one  escaped  from  the  burning  house  except  the  young 
man.  He  had  been  to  a  neighbor's  the  evening  before, 
and  returned  about  half  past  ten.  There  was  at  that  time 
a  light  in  the  old  gentleman's  room,  but  none  in  the  kitchen. 
All  had  apparently  gone  to  bed.  He  came  through  the 
wood-shed  into  the  kitchen,  and  locked  the  kitchen  door. 
Without  striking  any  light,  he  passed  from  the  kitchen  into 
his  bedroom  at  the  southwest  comer  of  the  kitchen,  and 
shut  the  door,  and  went  to  bed  with  his  shirt,  drawers,  and 
stockings  on.  After  sleeping  for  some  hours,  he  was  awak- 
ened by  the  barking  of  the  dog  in  the  wood-shed.  He  first 
noticed  smoke  in  the  room.  He  jumped  up,  opened  the 
door  into  the  kitchen,  and  saw  red  light  and  flames  therein. 
The  flames  from  the  kitchen  struck  him  in  the  face,  and 
burned  his  hair.  At  the  same  time  he  heard  the  cry  of 
James  from  the  more  remote  portion  of  the  kitchen  directly 
in  front  of  him,  but  did  not  see  him,  and  neither  saw  nor 
heard  any  one  else.  He  jumped  back,  and  then  through, 
the  window,  without  lifting  it,  into  the  woodshed.  He 
reached  back  through  the  window  for  his  trunk,  just  be* 
neatb,  but  the  fire  was  so  intense  as  to  compel  him  to  desisU 
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It  was  very  cold  —  ten  or  twelve  degrees  below  zero.  He 
had  nothing  on  but  the  night-clothes  mentioned.  He  could 
see  through  the  window  back  of  the  old  gentleman's  bed 
that  his  room  was  all  on  fire.  The  west  side  of  the  kitchen 
and  on  the  south  side  of  the  old  gentleman's  room  was  on 
fire.  The  fire  was  then,  as  it  appeared  to  him,  strongest 
in  the  window  opening  into  the  wood-shed  from  the  back 
hall,,  and  in  that  corner  between  the  old  gentleman's  room 
and  the  kitchen.  As  he  went  from  the  wood-shed  around 
the  west  side  of  the  house  to  the  front,  he  saw  that  fire  had 
broken  through  and  was  coming  out  of  the  west  window  of 
the  old  gentleman's  room  and  then  going  up  toward  the 
top  of  the  house.  The  front  part  of  the  main  building  was 
all  on  fire,  and  the  main  part  was  burning  stronger  than 
the  west  wing.  The  wind  was  blowing  hard  from  the 
northwest  —  a  little  more  from  the  west  than  the  north. 
He  then  went  to  the  barn,  and  saw  that  the  roof  of  the 
main  part  south  of  the  chimney  was  all  on  fire  and  crack- 
ing. He  then  went  to  Rosenthal's,  about  eight^^  rods  dis- 
tant. He  got  there  about  4  o'clock  in  the  morning.  After 
the  fire  the  bodies  of  Helen  and  her  three  little  children 
were  found  together  in  the  ruins  near  the  window,  beneath 
the  southeast  corner  of  their  family  sleeping  room.  The 
body  of  Mrs.  Kinney  was  in  the  ruins  near  the  window, 
beneath  the  northeast  corner  of  the  kitchen.  The  body  of 
James  was  found  in  the  ruins  beneath  a  point  about  six 
feet  south  of  the  door  leading  from  the  back  hall  into  the 
kitchen,  and  near  the  east  wall  of  the  stairway  leading 
from  the  kitchen  to  the  cellar  under  the  main  building; 
and  at  or  near  such  body  were  found  the  remains  of  his 
watch  that  he  was  in  the  habit  of  carrying  m  his  vest-pocket, 
marking  time  at  about  20  minutes  of  3,  his  knife  that  he 
was  in  the  habit  of  carrying  in  his  pants  [)ocket,  and  the 
buckles  from  his  suspenders  and  overshoes.  Perhaps  the 
buckles  from  the  overehoes  might,  be  otherwise  accounted 
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for,  but  the  other  things  pretty  clearly  indicate  that  James 
was  dressed  at  the  time  of  his  death.  It  is  stipulated  as  a 
fact  in  the  case,  in  effect,  that  death  would  result  quicker 
from  excessive  heat  than  from  smoke. 

The  facts  and  circumstances  thus  summarily  given  in- 
duce the  conviction  that  the  fire  originated  in  the  room 
occupied  by  the  old  gentleman,  either  by  the  falling  of 
coals  from  his  stove,  or  more  probably  by  the  curtains  tak- 
ing fire  from  the  lighted  candle  in  his  hand,  while  helping 
himself  to  medicine  or  liquor  in  the  closet.  The  fact  that 
his  body  was  found  in  the  ruiijs  beneath  this  closet  is  a 
very  strong  circumstance  in  favor  of  this  latter  supposition. 
Besides,  the  young  man  asserts,  in  effect,  that  the  fire  in 
that  corner  —  in  the  back  hall,  between  that  closet  and  the 
kitchen  —  seemed  to  be  the  strongest  when  he  first  went 
out  into  the  wood-shed;  that  the  old  gentleman's  room 
was  full  of  fire  and  that  the  windows  had  broken  through, 
and  that  the  wind  was  blowing  very  strong  from  the  north- 
west. Assuming  that  the  fire  thus  originated  in  the  old 
gentleman's  room,  such  a  wind  would  naturall}'^  blow  it 
through  his  door,  into  the  back  hall,  and  from  thence 
through  the  door  into  the  kitchen,  which  was  substantially 
the  condition  of  things  disclosed  by  the  evidence  upon  such 
first  discovery.  So  it  would  naturally  blow  from  the  back 
hall  through  the  door  into  the  family  sleeping-room.  But 
had  the  fire  originated  in  the  family  room,  with  the  wind 
blowing  hard  from  the  northwest,  as  it  did,  the  fire  would 
naturally  have  been  more  advanced  and  intense  in  that  part 
of  the  house,  and  less  advanced  and  intense  in  the  vicinity 
of  the  old  gentleman's  room  and  closet,  the  back  hall,  and 
the  part  of  the  kitchen  adjoining,  than  appeared  upon  such 
first  discovery.  The  inevitable  conclusion  from  all  the  evi- 
dence is  that  the  fire  originated  in  the  old  gentleman's 
room,  and  that  he  expired  before  any  other  person  in  the 
house.    Such  was,  in  effect,  the  finding  of  the  trial  court. 
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4.  This  being  so,  it  necessarily  follows,  as  already  indi- 
cated, that  immediately  upon  bis  death  the  title  to  the  real 
estate,  under  the  will,  became  vested  in  the  three  infant 
children  absolutely,  subject  only  to  the  life  estate  of  their 
father,  James.  And  it  follows,  as  a  necessary  corollary  to 
this  proposition,  that  those  who  claim  any  part  of  such 
real  estate  by  descent  from  such  children  (subd.  2,  sec.  2270, 
R.  S.)  under  James,  have  the  burden  of  proving  that  he 
survived  the  death  of  each  and  all  of  those  children. 
JSewdl  V.  Nichols,  75  N.  T.  78;  Fuller  v.  Linzee,  135  Mass. 
468.  The  case  certainly  presents  no  preponderance  of  evi- 
dence in  favor  of  such  survivorship  of  James.  In  the  ab- 
sence of  such  preponderance  of  evidence,  we  are  compelled 
to  hold  that  such  life  estate  of  James  became  extinguished 
by  his  death  prior  to  the  death  of  all  of  the  three  children, 
and  that  upon  the  death  of  all  three  of  them  the  lands  de- 
scended to  their  mother,  if  living;  and  then,  in  that  case, 
upon  her  death,  which  must  have  immediately  followed,  to 
her  parents,  John  W.  and  Caroline  Taylor^  under  subd.  2, 
sec.  2270,  R.  S.;  but  in  case  said  children  or  any  of  them 
survived  their  mother,  then  said  lands  descended  to  their 
"  next  of  kin,  in  equal  degree,"  under  subd.  4  of  the  same 
section.  Eatate  of  Kirkendallj  43  Wis.  167;  By  an  v.  An- 
drewSy  21  Mich.  229.  As  both  paternal  grandparents  had 
previously  died,  it  is  obvious  that  such  "next  of  kin"  were 
their  maternal  grandparents,  to  wit,  the  said  John  W.  and 
Caroline  Taylor,  Ibid,  Such  maternal  grandparents  were 
next  of  kin  to  said  infant  children  in  the  second  degree, 
whereas  their  next  of  kin  on  their  father's  side  were  in  a 
much  more  remote  degree.  2  Bl.  Comm,  203.  Such  were, 
in  effect,  the  conclusions  of  the  trial  court. 

5.  The  succession  to  the  personal  estate  of  which  Abram 
Ehle  died  seized  is  a  more  diflScult  and  delicate  question. 
By  the  will  he  bequeathed  such  personal  estate  to  his  son 
James  absolutely.    James,  therefore,  died  seized  of  such 
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personal  estate,  as  well  as  any  property  owned  by  him  in 
his  own  right.  Under  the  statutes,  all  of  the  property  of 
which  he  so  died  seized,  on  his  death  descended  to  such  of 
his  children  and  widow  as  might  be  living  at  the  time  of  his 
death.  Sees.  2270,  3935,  R.  S.  If  none  of  them  survived 
him,  however,  then  the  same  descended  "  to  his  next  of  kin, 
in  equal  degree,"  as  prescribed  in  those  sections;  for  in 
that  event  he  would  "have  no  lawful  issue,  widow,  father, 
mother,  brother,  nor  sister."  Subd.  4,  sec.  2270,  R.  ^.  The 
burden,  therefore,  of  proving  that  the  widow  and  children, 
or  some  of  them,  survive^  James,  rested  upon  those  claim- 
ing under  and  through  such  widow  and  children.  Newell 
V.  Nichols^  75  N.  Y.  78;  Fuller  v.  Limeey  135  Mass.  468. 
The  learned  counsel  for  the  appellants  strenuously  insists, 
not  only  that  there  is  no  preponderance  of  evidence  in  favor 
of  such  survivorship,  but  that  such  preponderance  is  really 
the  other  way.  The  evidence  most  relied  upon  in  support 
of  this  contention  is  the  fact  that  at  the  time  the  young 
man  opened  his  door  into  the  kitchen,  and  the  flames  struck 
him  in  the  face,  he  heard  the  cry  of  James  in  the  flames 
some  ten  or  twelve  feet  in  front  of  him ;  but  he  did  not  see 
him,  and  heard  no  other  person  then,  nor  at  all.  Had 
James  at  the  time  been  in  the  family  room  with  his  wife 
and  children,  and  perished  there  with  them,  and  his  voice 
had  been  recognized  as  emanating  from  that  room,  without 
hearing  any  other  utterance,  then  there  would  have  been 
much  force  in  the  argument.  The  case  most  relied  upon 
in  support  of  such  contention  was,  in  principle,  similar  to 
the  case  just  supposed.  Pell  v,  Ball^  1  Cheves  Eq.  99. 
Eut  that  adjudication,  as  well  as  the  weight  of  the  author- 
ities and  reason,  is  to  the  effect  that  where  the  death  of 
two  or  more  persons  results  from  a  common  disaster  the 
ease  must  he  determined  upon  its  own  peculiar  facts  and  cir- 
cumetanceSy  whenever  the  evidence  is  sufficient  to  support  a 
Jinding  of  such  survivorship;  but  in  the  absence  of  any  such 
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evidence  the  question  of  such  survivorship  must  necessarily 
be  regarded  as  unascertainable,  and  hence,  in  such  case, 
the  rights  of  property  must  be  determined  as  if  death  oc- 
curred to  all  at  the  same  moment  of  time.  Newell  v. 
JVic/tols,  75  N.  Y.  78;  Wing  v.  Angrave,  8  R  L.  Cas.  188; 
Jiussell  V.  Uallett,  23  Kan.  276;  3  Whart.  &  S.  Med.  Jur. 
§  734;  Coyev.  Leach^  41  Am.  Dec.  523-525,  notes;  Rhodes 
V.  Bhodesy  L.  R.  36  Ch.  Div.  586,  cited  in  Whiteley  v.  Equi- 
table L.  A.  Society,  72  Wis.  176. 

We  are  therefore  called  upon  to  inquire  whether  there  is 
any  evidence  to  support  the  finding  that  the  children  and 
their  mother  survived  the  death  of  James.  If  the  cry  of 
James  was  evidence  that  he  survived  any  one,  aside  from 
his  father,  there  would  be  more  plausibility  in  saying  it 
was  Mrs.  Kinney,  as  both  of  their  bodies  were  found  be- 
neath the  ruins  of  the  same  room.  Her  bedroom  was  more 
remote  from  the  place  of  the  origin  of  the  fire  than  any 
one  in  the  house.  The  young  man  was  manifestly  in  no 
more  danger  in  his  room  than  she  was  in  hers,  if  as  much. 
But  he  heard  no  cry  from  her,  notwithstanding  the  door  of 
her  room  was  but  a  few  feet  from  his.  At  the  time  le 
looked  into  the  kitchen  the  fire  in  the  northwest  corner  of 
that  room,  where  the  body  of  James  was  found,  must  have 
been  much  more  intense  than  near  her  bedroom,  or  in  the 
northeast  corner  of  the  kitchen,  where  her  body  was  found. 
This  being  so,  we  would  naturally  suppose  that  she  would 
have  made  some  outcry  at  the  time  the  young  man  looked 
into  the  kitchen,  if  she  was  then  in  that  room.  From  her 
situation,  and  all  the  circumstances,  it  may  fairly  be  in- 
ferred that  she  became  suffocated  without  much'  exclama- 
tion, or  else  that  she  did  not  leave  her  room  until  after  the 
young  man  had  escaped  into  the  woodshed,  and  when  the 
circumstances  were  more  unfavorable  to  his  hearing  such 
cry  from  her  or  any  of  the  remaining  victims. 

But  there  are  other  circumstances  strongly  against  the 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1889.  461 

Will  of  Abram  Ehle.    Estate  of  James  A.  Ehle. 

contention  of  the  appellants.  It  is  established  by  uncon- 
tradicted evidence  that  James  was  enveloped  by  intense 
flames  at  the  time  of  the  utterance  of  the  cry,  and  hence  he 
must  have  expired  within  a  few  seconds  thereafter.  There 
is  no  evidence  as  to  whether  the  door  leading  from  the 
back  hall  into  the  room  occupied  by  the  children  and  their 
mother  was  open  so  as  to  admit  the  fire  prior  to  such  cry, 
unless  it  be  inferred  from  the  fact  that  James  is  supposed 
to  have  slept  in  his  bed  that  night  as  usual,  and  must  have 
passed  out  into  the  back  hall  before  being  enveloped  in 
flames.  He  manifestly  had  his  pants  and  vest  on  when  he 
expired.  Whether  he^  put  them  on  just  before  leaving  his 
sleeping- room,  or  had  worn  them  all  night  in  consequence 
of  the  severity  of  the  cold,  which  necessitated  more  fre- 
quent attention  to  his  father's  fires,  is  a  mere  matter  of  con- 
jecture. So,  whether  he  shut  the  door  when  be  passed  out 
of  his  sleeping-room,  or  left  it  open,  or  whether  the  fire 
had  got  into  that  back  hall  before  he  passed  into  it,  or 
whether  the  door  between  his  father's  room  and  that  back 
hall  was  open  or  shut  when  he  passed  from  his  sleeping- 
room  into  that  hall,  are  mere  matters  of  conjecture.  It 
may  be  fairly  inferred  that  at  the  time  he  left  his  sleeping- 
room  there  was  no  fire  in  it  or  visible  from  it;  otherwise 
he  would  have  attempted  to  rescue  his  wife  and  children. 
So  it  may  be  fairly  inferred  that  he  left  that  room  either 
in  answer- to  a  recognized  cry  or  to  supply  a  supposed  want 
of  his  father,  and  that  the  fire  entered  the  b  .ck  hall  after 
he  got  into  it,  either  by  his  opening  the  door  into  his 
father's  room  or  in  some  other  way.  The  only  other  hy- 
pothesis is  that  he  had  been  absent  from  his  sleeping-room 
for  some  little  time  before  the  fire. 

Another  circumstance  tends  to  prove  that  the  fire  did  not 
penetrate  the  family  sleeping-room  until  some  time  after 
James  had  left  it,  and  that  is  the  fact  that  his  wife  suc- 
ceeded in  taking  the  three  children  from  their  beds  to  a 
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point  near  their  east  window,  where  they  were  manifestly 
overtaken  by  the  flames,  or  suffocated  by  the  smoke,  and  ex- 
pi  red  together.  The  direct  evidence,  therefore,  establishes 
the  fact  that  James  uttered  the  cry  under  circumstances 
which  made  death  certain  to  him  within  a  few  seconds; 
whereas,  there  is  no  evidence  that  at  that  same  moment  of 
time  the  flames  had  penetrated  the  family  sleeping  room, — 
much  less  that  at  that  same  moment  death  was  equally  im- 
minent to  the  children  and  their  mother.  It  is  not  the  case 
of  death  to  several  from  the  same  direct  operating  cause, 
as  an  explosion;  nor  yet  the  case  of  several  burning  to 
death  in  the  same  room,  or  in  the  same  building,  in  the 
absence  of  all  evidence  tending  to  show  the  situation  of 
the  victims  and  the  place  of  the  origin  and  the  progress  of 
the  fire.  On  the  contrary  the  death  of  the  several  victims 
resulted  from  a  succession  of  causes.  The  probable  loca- 
tion of  the  several  members  of  the  household  is  established 
beyond  controversy.  The  building  covered  quite  a  large 
space  of  ground.  That  the  tire  originated  in  the  northwest 
wing  of  the  building,  and  took  the  life  of  the  old  gentleman 
as  its  first  victim,  is  ascertained  to  a  moral  certainty.  That 
the  fire  was  gradually  pushed  from  that  room  towards  the 
southeast  corner  of  the  southern  extension  of  the  house  by 
a  very  strong  wind  from  the  northwest  is  pretty  clearly 
established.  That  such  progress  was  more  or  less  obstructed 
by  partition  walls,  ceilings,  and  doors  is  equally  certain. 
That  such  fire  naturally,  and  therefore  probably,  first  ad- 
vanced from  the  old  gentleman's  room  into  the  back  hall 
seems  to  be  morally  certain.  That  James  first  met  the  fire 
in  that  hall,  or  at  or  near  the  door  between  it  and  the 
kitchen,  seems  to  be  an  inevitable  conclusion  from  all  the 
evidence.  That  the  children  and  their  mother  were  not 
reached  by  the  fire  until  a  subsequent  stage  in  its  progress 
seems  probable  from  the  construction  of  the  building  and 
the  direction  of  the  wind;  and  there  is  no  aflOlrmative  evi- 
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dence  to  overcome  such  probability.  Buch  being  the  evi- 
dence, we  are  forced  to  the  conclusion  that  the  finding  of 
the  court,  to  the  effect  that  the  three  children  and  their 
mother  ail  survived  the  death  of  James  A.  Ehle,  is  sustained 
by  the  evidence. 

By  the  Court —  Each  and  both  of  the  judgments  of  the 
circuit  court  are  affirmed.  In  pursuance  of  the  stipulation 
of  the  parties  on  file,  the  costs  and  disbui^ements  of  both 
parties  herein  are  ordered  to  be  paid  out  of  the  estates  in 
the  hands  of  the  administrator. 


.  Faiefield,  Appellant,  vs.  Barrette,  Respondent. 

January  SO  — February  19, 1889. 

Boundaries:  Acquiescence:  Adverse  possession:  Evidence:    Appeal: 
Immaterial  errors:  Instructions  to  jury, 

1.  Plaintiff  owns  the  east  half,  and  defendant  the  west  half,  of  a 
quarter  section.  While  the  premises  were  occupied  by  their  re- 
spective grantors,  the  plaintiff's  grantor  had  objected  that  the 
fence  between  the  tracts  was  too  far  eaist,  and  had  procured  a  sur- 
vey, which,  however,  showed  that  the  true  division  line  was  still 
further  east;  whereupon  he  had  importuned  the  defendant's 
grantor  to  allow  the  fence  to  be  rebuilt  on  the  old  line,  and  the 
latter  had  finally  consented  to  do  so  **  for  the  present."  The  fence 
had  -been  rebuilt  accordingly,  and  had  remained  on  the  old  line 
without  further  question  for  more  than  twenty  years,  when  the 
plaintiff,  being  dissatisfied  because  the  fence  was  too  near  his 
house,  asked  the  defendant  to  join  him  in  having  a  new  survey 
made.  The  defendant  declined  to  do  so,  and  the  plaintiff  himself 
procured  a  new  survey,  which  substantially  agreed  with  the  for- 
mer one,  showing  the  true  line  to  be  east  of  the  fence.  Thereupon 
the  defendant,  with  the  consent  and  by  the  direction  of  the  plaint-  • 
iff,  proceeded  to  build  a  fence  upon  the  line  fixed  by  the  surveys. 
The  plaintiff  afterwards  brought  suit  to  recover  possession*  of  the 
strip  between  the  old  fence  and  the  new  one.  f/c/d,  that  the  pos- 
session of  BUch  strip  by  the  plaintiff  and  his  gi'antor  had  not  been 
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adverse  to  the  defendant  and  his  grantor,  and  that  the  line  of  the 
old  fence  had  not  been  established  as  the  division  line  by  agree- 
ment or  acquiescence. 

2.  Evidence  as  to  how  the  old  fence  would  agree  with  the  fence  on 
the  division  line  of  a  corresponding  quarter  section  to  the  north, 
owned  by  a  third  person,  was  immaterial. 

8.  Where  the  trial  court  would  have  been  justified  in  directing  a  ver- 
dict for  the  defendant,  the  plaintiff  was  not  injured  by  omissioos 
in  the  instructions  given  or  by  the  refusal  to  give  others. 

APPEAL  from  the  Circuit  Court  for  Orawford  County. 

Ejectment.     The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  FaUer  <&  Ward, 
and  oral  argument  by  C.  S.  FuUe7\  To  the  point  that  it 
was  error  not  to  instruct  the  jury  that  an  agreement  as  to 
the  boundary  line  might  be  inferred  from  the  circum- 
stances and  the  actions  of  the  parties,  they  cited  Pickett  r. 
Ndson,  71  Wis.  540,  and  cases  there  cited. 

Wm,  n.  EvanSy  for  the  respondent. 

Obton,  J.  The  plaintiff  owns  the  east  half  of  the  north- 
west quarter  of  section  10,  town  6,  range  6  W.,  and  the 
defendant  the  west  half,  which  extend  south  to  a  highway 
which  crosses  said  quarter  section,  by  an  irregular  and 
somewhat  of  a  circular  line,  near  the  south  end.  The 
plaintiff's  dwelling-house  and  other  buildings  stand  on  the 
north  side  of  this  highway,  and  on  the  east  side  of  and  very 
near  the  north  and  south  division  line  of  said  quarter. 
Nearly  thirty  years  ago  there  was  a  division  fence  stand- 
ing near  the  supposed  north  and  south  line  of  said  quarter, 
which  was  replaced  by  one  Thomas  A.  Savage,  who  then 
owned  the  west  half  of  said  quarter,  and  said  fence  so  re- 
mained, and  the  plaintiff  and  his  grantors  occupied,  calti- 
vated,  and  improved  the  east  half  thereof  up  to  said  fence. 
A  short  time  before  this  suit  was  brought  the  defendant 
built  a  fence  on  what  he  claimed  was  the  true  line  between 
bis  half  of  said  quarter  and  that  of  the  plaintiff,  commenc- 
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ing  at  the  sonth  end  a  few  feet  east  of  the  old  fence,  with 
an  increasing  distance  from  it  as  it  extended  north,  and 
thereby  took  possession  of  the  strip  of  land  between  where 
the  old  fence  stood  and  the  new  fence.  This  suit  in  eject- 
ment was  brought  by  the  plaintiff  to  obtain  the  possession 
of  this  strip  of  land,  and  on  the  trial  the  plaintiflp  relied 
upon  an  adverse  possession  of  it  by  him  and  his  grantors 
of  over  twenty  years  for  his  title.  The  jury  rendered  a 
verdict  for  the  defendant,  and  the  plaintiff  has  appealed 
from  the  judgment  entered  upon  such  verdict. 

The  testimony  established  substantially  the  following 
facts:  From  March,  1857,  to  August,  1859,  the  east  half  of 
said  quarter  was  owned  by  one  Chester  A.  Pease,  and  from 
July,  1855,  to  July,  1869,  the  west  half  belonged  to  the 
said  Thomas  A.  Savage.  Some  time  about  1859  the  said 
Pease  was  dissatisfied  with  the  location  of  the  old  line  fence, 
for  the  reason,  probably,  that  it  came  too  near  his  dwell- 
ing-house and  other  buildings,  and  requested  the  said  Sav- 
age to  join  him  in  having  a  new  survey  made  of  the  division 
line,  so  as  to  have  the  fence  removed  to  it,  and  for  some 
time  Savage  declined  to  do  so  and  was  willing  to  rebuild 
the  old  fence  where  it  had  been;  but  iSnally  Pease  em- 
ployed the  county  surveyor.  Judge  Brunson,  to  survey  said 
line,  and  paid  him  for  his  services.  This  newly  surveyed 
line  was  so  far  east  that  it  came  too  near  Pease's  house, 
and  he  was  evidently  disappointed,  and  importuned  Savage 
to  consent  to  have  the  fence  rebuilt  on  the  old  line.  Sav- 
age was  satisfied  with  the  survey,  but,  as  he  testified.  Pease 
**  whined  "  about  it  and  wanted  him  to  rebuild  where  the 
old  fence  stood  for  his  own  convenience,  and  he  finally  con- 
sented to  do  so,  as  he  testified,  "ybr  Hie  preaent^^  and  so  it 
tvas  rebuilt  and  remained  as  aforesaid.  That  limitation  or 
reservation,  ^for  the  preaentj^  is  presumed  to  have  contin- 
ued, and  to  give  color  to  any  consent  or  acquiescence  on 
the  part  of  the  defendant,  and  to  the  holding  of  the  plaint- 
VOL.78  — 80 
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iff.  The  plaintiff,  or  some  of  his  grantors,  set  out  an  orchard 
and  vines  and  gooseberry  bushes,  and  it  was  occasionally 
cultivated  up  to  or  near  said  fence.  There  is  no  evidence 
of  any  question  being  raised  after  that  about  the  fence  or 
the  line  until  a  short  time  before  this  suit,  when  the  plaintiff 
first  questioned  the  location  of  it. 

There  seems  to  have  been  a  close  similarity  and  analogy 
between  the  circumstances  attending  the  rebuilding  of  the 
old  fence  by  Savage  and  the  building  of  the  new  fence  by  the 
defendant.  The  plaintiff  was  dissatisfied  with  the  old  fence 
for  the  reason  that  it  was  too  near  his  house  and  other 
buildings,  and  requested  the  defendant  to  join  him  in  hav- 
ing the  line  resurveyed.  The  defendant  declined  to  do  so, 
and  it  was  postponed  by  the  plaintiff  saying:  "  We'll  let  it 
go  this  3'ear,  and  next  year  we'll  survey  it."  About  two 
years  afterwards  the  defendant  was  about  to  rebuild  the 
old  fence  where  it  had  been.  The  plaintiff  still  insisted  on 
a  new  survey  of  the  line,  and  finally  employed  a  survej'or 
by  the  name  of  Appleby  to  survey  the  line.  The  line  he 
fixed  was  about  the  same  one  fixed  by  Judge  Brunson. 
When  the  defendant  was  about  to  put  up  the  new  fence  on 
the  new  line,  the  plaintiff  said:  "  All  right,  that  is  where  it 
should  be,"  and  pointed  to  a  post  he  had  fixed  as  the  start- 
ing-point,—  and  said:  "That  post  is  right  on  the  corner, 
and  that  is  the  post  to  start  from."  After  the  defendant 
commenced  putting  up  the  fence,  the  plaintiff  was  present^ 
and  pointed  out  the  new  line,  and  sent  for  stakes  and  put 
them  along  on  it  where  the  fence  should  be  built.  When 
the  apple  trees,  vines,  and  gooseberry  bushes  were  about  to 
be  disturbed  by  the  new  fence,  the  plaintiff  said  that  "they 
were  not  of  any  account,  and  to  cut  them  down."  He  said 
that  the  new  line  was  correct,  for  the  surveyor  had  run  it 
twice,  to  be  sure  of  it.  When  the  defendant  told  him  that 
he  would  put  the  fence  on  the  new  line,  the  plaintiff  said: 
"  Yes;  that  is  where  it  must  be  put."    "  We  got  it  surveyed 
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for  that,  and  we  will  have  it  on  that  line."  "That  is  where 
it  has  got  to  be."  The  line  ran  over  the  top  of  the  plaintiflfs 
root-house,  and  he  said :  "  I  guess  I'll  have  to  set  a  post  on 
the  top  of  it.  Yes;  I  guess  I'll  have  to," —  and  it  was  so  run 
so  as  not  to  make  a  jog  in  the  fence.  Two  years  before  this 
the  plaintiff  claimed  that  the  old  fence  was  not  on  the  line, 
and  that  it  ought  to  be  rebuilt  on  the  true  line.  It  is  proper 
to  say  that  the  plaintiff,  as  a  witness,  denied  these  state- 
ments;  but  the  testimony  of  the  defendant  was  corrobo- 
rated in  most  respects  in  relation  to  them  by  the  witness 
Brandes,  who  was  employed  by  him  to  put  up  the  fence, 
and  the  jury  were  warranted  in  finding  them  true. 

It  is  very  clear  from  the  testimony  that  the  plaintiff  not 
only  consented,  but  specially  directed  the  defendant  to  build 
the  fence  on  the  line  fixed  by  the  Appleby  survey,  which  he 
procured  to  be  made.  The  old  line  where  the  fence  stood 
so  long  was  disputed  by  the  plaintiff's  intermediate  grantor, 
Pease,  when  the  grantor  of  the  defendant.  Savage,  rebuilt 
the  fence,  and  was  again  disputed  by  the  plaintiff  himself; 
and  two  surveys  which  substantially  agreed  were  procured 
by  the  plaintiff  and  his  grantor,  and  such  new  line  was  rec- 
ognized by  them  as  the-  true  division  line  of  the  quarter. 
The  testimony  in  respect  to  such  surveys  was  admitted  with- 
out objection,  and  the  jury  had  the  right  to  find  that  the 
line  fixed  by  them  is  the  true  one,  and  that  the  parties  re- 
spectively owned  the  land  by  virtue  of  their  title  papers  on 
each  side  of  that  line.  At  least,  the  plaintiff  is  estopped 
from  denying  it.  It  may  properly  be  assumed  that  the 
-plaintiff  had  always  been  dissatisfied  with  the  old  line  for 
the  same,  reason  that  moved  him  to  have  the  line  resur- 
veyed,  for  nothing  had  transpired  to  change  his  opinion. 
These  facts  show  anything  rather  than  an  adverse  posses- 
sion by  the  plaintiff  and  his  grantors,  or  the  establishment 
of  a  division  line  by  agreement  or  acquiescence;  for  it  was 
disputed  by  the  plaintiff  or  a  former  owner  every  time  the 
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old  fence  was  to  be  rebuilt,  and  a  resurvey  was  demanded 
by  them  to  ascertain  the  true  line.  The  facts  are  utterly 
inconsistent  with  adverse  possession  of  this  strip  of  land  by 
the  plaintiff  or  his  grantors.  The  rule  is  that  evidence  of 
adverse  possession  must  be  strictly  construed,  and  every 
presumption  is  in  favor  of  the  true  owner,  and  tbat  the 
plaintiff  entered  under  his  deed,  and  that  his  possession  is 
only  co-extensive  with  his  title,  and  restricted  to  the  prem- 
ises granted  by  his  deed.  Oraeven  v.  Dievea^  68  Wis.  321; 
Sydnor  v.  Palmer^  29  Wis.  252.  There  must  be  ignorance 
of  the  true  line,  and  an  agreement,  express  or  implied,  to 
adopt  a  certain  line  as  the  true  one,  and  a  peaceable  and 
continued  occupancy  up  to  such  line,  without  adverse  claim 
by  the  adjoining  owner  or  with  his  consent  or  acquiescence, 
for  twenty  years,  to  establish  a  boundary  line  by  adverse 
possession.  Bader  v.  Zeise^  44  Wis.  96;  Oove  v,  Whitey  23 
Wis.  282;  Tobey  v.  Secor,  60  Wis.  310.  These  elements  of 
an  adverse  possession  in  view,  the  building  of  a  fence  on 
such  line,  or  the  making  of  other  improvements  with  rela- 
tion to  such  line,  may  be  evidence  of  such  practical  estab- 
lishment of  a  boundary  line  between  adjacent  owners. 
Warner  v.  Fountain^  28  Wis.  405.  There  has  not  only  been 
no  agreement,  express  or  implied,  to  make  the  old  fence  the 
true  line,  but  such  line  has  been  disputed  by  the  plaintiff 
and  a  former  owner,  and  there  has  been  no  acquiescence  in 
such  boundary.  Whenever  the  question  has  arisen  between 
the  plaintiff  and  defendant  or  their  grantors  as  to  the  true 
line,  the  plaintiff  and  the  former  owner  of  the  east  half  of 
said  quarter  have  not  only  not  acquiesced  in  the  line  where 
the  old  fence  stood  or  consented  to  it,  but  have  claimed  and 
insisted  that  such  was  not  the  true  line,  and  that  the  fence 
should  be  removed  or  rebuilt  on  the  true  line,  to  be  fixed  by 
a  resurvey.  In  view  of  such  facts,  the  title  of  the  plaintiff 
as  well  as  of  the  defendant  must  be  referred  to  their  deeds, 
and  their  possession  restricted  by  them. 
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But  aside  from  the  want  of  the  least  evidence  of  an  ad- 
verse possession,  or  of  jicquiescence  in  the  line  where  the 
old  fence  stood,  there  is  abundant  evidence  of  estoppel  of 
the  plaintiff  and  the  fornler  owners  from  making  the  claim 
that  the  true  line  was  where  the  old  fence  stood,  which  is 
inconsistent  with  the  plaintifif's  present  claim  that  such  is " 
the  true  line.  The  plaintiff  "should  now  be  bound  by  the 
state  of  facts  which  he  formerly  \nduced  the  defendant  to 
act  upon."  Bigelow  on  Frauds,  438;  Vilas  v.  Mason,  25 
Wis.  310;  Perry  v.  Williams,  39  Wis.  339;  Zielke  v.  Morgan, 
50  Wis.  560.  This  is  a  very  striking  case  of  inconsistent 
claims,  and  of  "blowing  hot  and  cold."  The  plaintiff  had 
the  line  surveyed,  and  induced  and  directed  the  defendant 
to  build  the  .fence  upon  it  at  considerable  cost,  insisting 
that  such  was  the  true  line,  and  he  would  have  the  fence 
nowhere  else,  and  then,  in  a  short  time  thereafter,  claiming 
in  this  action  that  he  had  no  right  to  build  the  fence  there, 
and  that  by  doing  so  he  was  wrongfully  dispossessing  the 
plaintiff  of  this  strip  of  land,  which  he  owns,  if  at  all,  by 
virtue  of  a  claim  he  has  always  disputed  and  repudiated. 

The  plaintiff  does  not  claim  title  by  deed  or  by  the  true 
line,  but  alone  by  adverse  possession.  According  to  the 
evidence,  he  has  been  holding  such  possession  wrongfully, 
and  bj'  sufferance,  and  subordinate  to  the  title  of  the  de- 
fendant. It  would  seem  that  when  the  plaintiff  had  pro- 
cured a  resurvey  to  ascertain  the  true  division  line  and  the 
place  where  to  rebuild  the  division  fence  between  him  and 
the  defendant,  and  that  when  Pease,  the  former  owner, 
procured  a  survey  to  ascertain  the  same  facts  as  between 
hini  and  Savage,  the  former  owner  of  the  defendant's  half 
of  the  quarter,  and  that  when  such  surveys  were  substan- 
tially alike  as  to  the  true  line,  and  were  proved  by  testi- 
mony not  objected  to  by  either  party,  that  line  ought  to  be 
accepted  as  the  true  line.    But  we  will  not  so  decide,  for 
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the  whole  case  seems  to  have  rested  upon  the  plaintiflTs 
proof  or  want  of  proof  of  title  by  adverse  possession,  and 
if  the  plaintiff  fails  in  such  proof  the  verdict  will  stand  as 
to  the  right  of  possession  of  the  strip  of  land  in  controversy 
as  between  the  parties.  The  plaintiff  must  stand  or  fall 
upon  his  own  title,  and,  having  failed  to  show  any  such  ad- 
verse possession  of  the  strip  of  land  in  controversy,  the 
motion  for  a  new  trial  on  the  ground  that  the  verdict  was 
contrary  to  the  law  and  evidence  was  properly  overruled. 
The  only  other  grounds  of  such  motion,  made  the  subject 
of  argument  in  this  court,  are  that  the  testimony  as  to  how 
the  old  fence  would  agree  with  the  fence  on  the  division 
line  of  a  corresponding  quarter  section  north,  owned  by 
one  Ward,  was  improperly  rejected,  and  that  certain  in- 
structions of  the  court,  that  there  should  be  an  ^^  agreement" 
between  the  adjacent  owners  that  a  certain  line  should  be 
the  boundary  on  which  to  predicate  adverse  possession, 
were  improper.  The  testimony  rejected  was  certainly 
quite  immaterial,  for  where  Ward  built  his  fence  could 
not  affect  the  question  of  adverse  possession,  or  of  the  true 
division  line  between  these  parties.  The  only  possible  ob- 
jection to  the  instructions  is  that  the  court  did  not  say  that 
such  an  agreement  might  be  implied  or  inferred  from  cir- 
cumstances and  the  intention  of  the  parties.  The  court  did 
not  say  that  such  an  agreement  must  be  an  express  one. 
But  it  is  a  sufficient  answer  to  the  objections  of  the  appel- 
lant to  the  instructions  given,  and  the  exceptions  to  the 
court's  refusal  to  give  certain  instructions,  that  the  facts 
rendered  them  all  immaterial.  There  was  no  evidence  of 
any  agreement,  express  or  implied,  and  there  was  no  hold- 
ing in  good  faith,  and  no  adverse  possession,  against  which 
a  mere  consent  of  the  plaintiff  to  have  the  fence  built  on 
another  line  could  not  prevail.  The  plaintiff  was  not  in- 
jured by  the  instructions  given,  or  by  the  refusal  to  give 
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those  asked  by  the  appellant,  and  would  not 
jured  if  the  court  had  instructed  the  jury  to 
defendant. 

By  the  Court. —  The  judgment  of  the  oil 
affirmed. 


Thb   United  States   Express   Company,  Re 
Jenkins,  Appellant. 

January  $0— February  19,  1889, 

(t)  Deposition  taken  in  another  action:  Stipulation 
(t)  Special  verdict:  When  request  to  be  made 
property:  Recovery  from  receiver:  Prepondera 
sufficient:  Defendant's  refusal  to  testify, 

1.  A  stipulation  that  a  deposition  taken  in  another  act 

and  used  upon  the  trial  of  the  action  in  which  su 
made,  gives  the  right  to  have  it  read  and  used  up 
of  the  latter  action. 

2.  Where  the  request  for  a  special  verdict  is  not  mac 

commencement  of  the  argument  to  the  jury,  it  la 
fuse  it. 
8.  In  an  action  to  recover  money  which  the  defendai: 
victed  of  receiving  knowing  that  it  had  heen  i 
plaintiff,  the  latter  may  recover  upon  a  preponde 
denoe.  It  is  not  necessary  in  the  civil'  action  tc 
on  the  part  of  the  defendant. 
4.  If,  in  such  civil  action,  the  defendant  declines  tc 
came  hy  the  money  which  it  is  alleged  belonged 
that  fact,  though  not  evidence  that  the  money  w 
may  nevertheless  be  considered  by  the  jury  as  o 
plaintiff*8  evidence. 

;     APPEAL  from  the  Circuit  Court  for  Orav 

Action  to  recover  money  had  and  receive 

'  was  before  this  court  on  a  former  appeal,  and 

';  64  Wis.  642.    When  the  case  was  called  for  th 

at  the  November  term,  1886,  the  plaintiff  app 
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tinuance  because  of  the  absence  of  certain  witnesses  whose 
testimony  was  material  to  his  defense.  The  affidavit  upon 
which  such  application  was  based  did  not  specifically  state 
that  the  defendant  had  been  advised  by  his  counsel  that  he 
had  a  valid  and  substantial  defense  to  the  action  in  whole 
or  in  part;  nor  did  it  state  that  the  witnesses  in  question 
were  not  absent  by  defendant's  consent,  connivance,  or  pro- 
curement. The  circuit  court  denied  the  application.  Other 
facts  will  sufficiently  appear  from  the  opinion, 

John  D,  Wilson,  for  the  appellant. 

T.  J.  Brooks,  for  the  respondent. 

Taylor,  J.  This  is  an  action  to  recover  for  money  had 
and  received  by  the  defendant  for  the  use  of  the  plaintiff. 
The  answer  was  a  general  denial.  On  the  trial  in  the  cir- 
cuit court  the  plaintiff  recovered,  and  from  the  judgment 
entered  in  his  favor  the  defendant  appeals  to  this  court. 

The  learned  counsel  for  the  appellant  alleges  the  follow- 
ing as  errors  occurring  on  the  trial  in  the  court  below: 
(1)  That  the  court  erred  in  refusing  to  grant  a  continuance 
of  the  action  on  the  application  of  the  defendant;  (2)  that 
the  court  erred  in  permitting  the  deposition  of  John  Day  to 
be  read  in  evidence  against  the  objection  of  the  defendant; 
(3)  that  the  court  erred  in  refusing  to  direct  a  special  ver- 
dict by  the  jury;  (4)  errors  in  the  instructions  of  the  learned 
circuit  judge  to  the  jury. 

There  was  some  contention  upon  the  argument  that  the 
evidence  fails  to  support  the  verdict;  We  think  there  is  no 
ground  for  this  contention.  The  action  was  brought  to  re- 
cover from  the  defendant  the  same  money  which  he  had 
been  convicted  of  receiving  knowing  the  same  to  have  been 
stolen  from  the  plaintiff.  There  is  no  claim  but  that  the 
evidence  in  this  action  made  as  strong  a  case  against  the  de- 
fendant as  the  case  of  the  state  against  the  defendant.  In 
the  case  of  State  v.  Jenkins,  upon  writ  of  error,  it  was 
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strongly  pressed  upon  this  court  that  the  conviction  of  the 
defendant  was  not  sustained  by  the  evidence,  and  lifter  a 
careful  consideration  of  that  case  this  court  came  to  the 
conclusion  that  the  evidence  sustained  the  conviction,  and 
refused  to  set  aside  the  verdict  and  grant  a  new  trial.  See 
Jenkins  v.  State,  62  Wis.  49.  If  the  evidence  was  sufficient 
to  sustain  a  conviction  in  the  criminal  case,  there  can  be  no 
question  as  to  its  sufficiency  to  sustain  the  verdict  in  this 
case. 

That  the  court  refused  to  grant  a  continuance  of  the  ac- 
tion upon  the  application  of  the  defendant  was  a  matter  very 
much  in  the  discretion  of  the  trial  court,  and  we  find  noth- 
ing in  the  case  to  show  that  the  court  abused  its  discretion 
in  this  matter.  The  affidavit  upon  which  the  continuance 
was  asked  did  not  conform  to  the  requirements  of  the  rules 
of  court  in  such  cases. 

1.  It  is  urged  that  it  was  error  to  permit  the  deposition 
of  John  Day  to  be  read  in  evidence.  This  deposition  was 
read  in  evidence  under  the  folio  wing  stipulation  of  the  par- 
ties to  the  action : 

"  United  Slates  Express  Co.  vs,  Joseph  Jejikins. 

"  Cynthia  Jenkins  vs.  J.  B.  Davis  et  al. 

"  It  is  hereb}'  stipulated  and  agreed  by  and  between  the 
parties  in  both  the  above-entitled  actions,  by  their  res})ect- 
ive  attorne3's,  that  the  evidence  and  testimony  of  the  fol- 
lowing named  witnesses,  to  wit:  R.  Pike,  Chas.  A.  Miller, 
Daniel  Clark,  A.  J.  Pipkin,  Morris  Carroll,  H.  McReynolds, 
M.  McSpaden,  J.  "W.  Sanger,  G.  Guentzel,  J.  McGlaughlin, 
A.  Dexter,  A.  Alderman,  R.  Spiegelberg,  Wm.  Kauert, 
James  Kerr,  S.  Bartholemew,  J.  Sidler,  and  John  Day, — 
given  on  the  trial  of  the  State  of  Wisconsin  vs.  Joseph  Jen- 
kins^ tried  at  the  February  term,  1884,  of  the  circuit  court 
of  Grant  county, —  be  read  jn  evidence  in  the  trials  of 
above-entitled  actions,  from  the  reporter's  minutes  of  said 
testimony  as  taken  on  said  trial  of  State  v.  Jenkins,  and 
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that  the  same  be  read  and  used  upon  the  trial  of  such  ac- 
tions as  evidence  in  said  actions;  and  it  is  further  stipulated 
and  agreed  that  the  testimony  of  said  witnesses,  as  given  at 
said  trial  of  State  v.  JeiikinSy  is  what  they  would  swear  to  if 
present  at  the  trial  of  said  actions,  and  the  same  is  to  be 
subject  to  any  proper  objections  as  to  competency,  materi- 
ality, or  otherwise;  and  those  cases  not  to  be  taken  up 
before  Thursday,  29th  inst. 

"  Thomas  &  Fulleb  and  Brooks  &  Dutoheb,  Attorneys 
for  U.  S.  Ex.  Co.  and  the  Sheriff. 

"BusHNELL  &  Watkins  and  Albx.  Peovis,  Attorneys 
for  Joseph  &  Cynthia  Jenkins. 

«  Dated  May  10th,  1881'' 

This  deposition  was  read  on  a  previous  trial  of  this  action, 
in  which  a  verdict  was  obtained  by  the  defendant,  which 
was  reversed  on  appeal  by  this  court,  and  a  new  trial  di- 
rected. See  64  Wis.  542.  It  is  contended  by  the  learned 
counsel  for  the  defendant  that  the  stipulation  only  author- 
ized the  reading  of  said  testimony  or  deposition  on  the  for- 
mer trial,  and  does  not  give  the  right  to  have  it  read  on  the 
new  trial  ordered  by  this  court.  We  are  of  the  opinion  that 
the  stipulation  is  broad  enough  to  permit  the  reading  of  the 
evidence  in  any  trial  of  the  action  which  is  necessary  to 
determine  the  rights  of  the  parties  in  said  action. 

2.  The  statute  giving  the  right  to  a  party  to  demand  a 
special  verdict  in  any  case,  requires  that  such  demand  must 
be  made  "  at  or  before  the  close  of  the  testimony  and  before 
any  argument  to  the  jury  is  made  or  waived.*'  See  sec. 
2858,  E.  S.  In  this  case  the  demand  for  a  special  verdict 
was  not  made  until  after  the  testimony  in  the  case  was 
closed,  and  after  the  plaintiflP  had  commenced  his  argument 
to  the  jury.  The  demand  came  too  late  to  make  it  the 
duty  of  the  court  to  direct  a  special  verdict,  and  it  was  in 
the  discretion  of  the  judge  whether  he  would  grant  it  or 
not.    There  was  no  error,  therefore,  in  not  granting  the 
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request  for  a  special  verdict.  Lochhart  v.  Feasenich^  58  Wis. 
688. 

3.  Exceptions  are  taken  to  nearly  all  the  instructions 
given  by  the  learned  judge  to  the  jury.  After  reading  the 
instructions  as  they  are  found  in  the  record,  we  find  noth- 
ing to  which  exception  can  be  justly  taken.  There  are,  in 
fact,  but  two  which  seem  to  be  relied  upon  as  erroneous  in 
this  court.  The  first  is  that  it  was  error  to  charge  the  jury 
in  this  case  that  "  the  plaintiff  must  recover  upon  the  pre- 
ponderance of  the  testimony.  It  is  not  necessary  that  you 
should  be  convinced  beyond  a  reasonable  doubt,"  etc.  It 
is  claimed  by  the  learned  counsel  for  the  defendant  that, 
in  order  to  entitle  the  plaintiff  to  recover  in  this  action,  it 
is  necessary  to  convict  the  defendant  of  a  crime,  and  that 
therefore  the  rule  as  to  the  sufficiency  of  evidence  in  crim- 
inal cases  should  be  applied  to  this  case.  There  are  two 
answers  to  this  proposition:  (1)  The  rule  contended  for 
by  the  learned  counsel  for  the  appellant  has  been  repu- 
diated by  this  court  (see  Washington  Union  Ins.  Co.  v. 
Wilson,  7  Wis.  169;  Wright  v.  Hardy,  22  Wis.  348;  Blaeser 
V.  Milwaukee  M.  M.  Ins.  Co.  37  Wis.  37;  Hartwig  v.  C.  dk 
N.  W.  R.  Co.  49  Wis.  358;  Whitney  v.  Clifford,  57  Wis. 
156);  and  (2)  the  plaintiff  might  recover  in  this  action  with- 
out showing  any  guilt  on  the  part  of  the  defendant.  The 
action  is  for  money  had  and  received  for  plaintiff's  use, 
and  all  it  would  be  necessary  to  prove  on  the  part  of  the 
plaintiff  to  establish  its  right  to  the  money  in  the  hands  of  the 
defendant  would  be  that  the  money  found  in  his  possession 
was  the  money  of  the  plaintiff,  that  it  had  not  come  to  the 
hands  of  the  defendant  by  the  assent  of  the  plaintiff,  either 
express  or  implied,  and  that  the  money  had  been  demanded 
of  the  defendant. 

It  is  also  objected  that  the  court  commented  to  the  jury 
upon  the  fact  that  the  defendant,  although  in  court  and 
having  the  right  under  the  law  to  testify  in  the  action  in 
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his  own  behalf  and  explain,  if  he  could,  how  the  money  ia 
question  came  into  his  possession,  declined  so  to  do;  and 
stated  to  the  jury  that  they  might  consider  that  fact  in 
coming  to  a  conclusion  as  to  the  ownership  of  the  money 
in  question.  This  being  a  civil  action,  the  statute  rule  in 
criminal  cases  does  not  govern  the  case,  and  the  rules  of 
law  applicable  to  civil  cases  must  apply.  When  the  case 
which  the  evidence  of  the  plaintiflf  tends  to  establish  is  such 
that  if  not  in  reality  the  truth  of  the  matter,  and  the  evi- 
dence to  disprove  it  is  in  the  power  of  the  defendant  to 
produce  in  court,  his  neglect  or  refusal  to  produce  it  is  to 
be  taken  as  a  circumstance  against  him.  It  is  a  kind  of 
suppression  of  evidence  which  courts  have  always  disap- 
proved. See  2  Whart.  Ev.  (2d  ed.),  §§  12G6-1268,  and  cases 
cited  in  notes.  In  Brown  v,  Schock^  77  Pa.  St.  471,  where 
the  question  to  be  tried  was  the  identity  of  the  plaintiff, 
his  refusal  or  neglect  to  appear  in  person  in  the  court  was 
held  to  be  a  circumstance  which  might  be  considered 
against  him.  So  the  refusal  to  produce  documents  which 
are  in  the  possession  of  the  opposite  party  and  have  been 
called  for  and  parol  evidence  of  the  contents  given,  if  there 
be  doubt  as  to  the  interpretation  of  the  contracts  upon 
such  parol  evidence,  the  interpretation  most  unfavorable 
to  the  party  suppressing  the  evidence  will  be  adopted. 
See  Cooper  v,  GihlonSy  3  Campb.  363;  Crisp  v,  Anderson^ 
1  Starkie,  35;  Uanson  v.  Eustace^ a  Lesaee^  2  How.  653; 
Clifton  V.  U.  S.  4  How.  242;  Barher  v.  Lyon,  22  Barb. 
622;  Cross  v.  Bell,  34  K  H.  83;  Life  <t  F.  Ins.  Co.  v.  Me- 
chanic F,  Irts,  Co.  7  Wend.  31.  There  is  a  strong  presump- 
tion that  the  defendant  must  have  known  when  and  of 
whom  he  obtained  the  money  in  question,  and  he  could 
have  explained  that  matter  to  the  jury  b}^  his  own  testi- 
mony, lie  w^as  not  bound  to  do  that,  but  if  he  failed  to 
do  it  he  left  himself  subject  to  the  suspicion  that  he  could 
not  explain  it  in  a  way  to  defeat  the  contention  of  the 
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plaintiff  upon  the  subject.  His  declining  to  explain  how 
he  came  by  the  money  is  not  evidence  that  the  money  was 
the  money  of  the  plaintiflp,  but,  in  the  language  of  this 
court  in  the  case  of  Ilinton  v.  Wellsy  45  Wis.  272,  "  it  is  a 
fact  to  be  taken  into  consideration  as  corroboratino:  the 

o 

evidence  of  the  plaintiflF."  We  think  the  remarks  of  the 
learned  judge  upon  this  subject  were  sufficiently  guarded, 
within  the  rules  of  law  applicable  to  questions  of  a  simi- 
lar nature. 

We  think  the  case  was  fairly  tried,  and  submitted  to  the 
jury  upon  instructions  to  which  there  can  be  no  reasonable 
objections. 

By  the  C(ywrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Bbisbb,  Respondent,  vs.  Staxteb  and  another,  Appellants. 
January  ^-^  February  19,  1889. 
Contracts:  Instructions  to  jury. 

1.  The  plaintiff  agreed  to  take  entire  charge  of  all  engines,  boilers,  and 

pumps  in  the  defendants'  saw-mill,  to  keep  them  in  good  repair 
and  running  order,  and  to  keep  in  repair  "  all  other  machinery 
located  and  situated  in  said  saw-mill,**  for  a  certain  sum  for  one 
year.  During  the  year  the  plaintiff  superintended  the  digging  of 
a  well  and  the  putting  in  of  a  pump,  water-pipes,  and  hydrants  In 
the  mill-yard,  constituting  a  system  of  water-works  for  the  protec- 
tion of  the  property  against  fire.  In  an  action  to  recover  extra 
compensation  therefor,  it  is  held  that  the  contract  did  not  in  terms 
cover  such  work,  and,  there  being  evidence  tending  to  show  an 
implied  contract  that  plaintiff  should  be  paid  therefor,  a  verdict 
in  bis  favor  will  not  be  disturbed. 

2.  There  being  evidence  of  declarations  of  the  plaintiff  that  he  consid- 

ered the  work  as  embraced  in  bis  contract,  a  charge  that  if,  at  the 
time  it  was  being  done,  plaintiff  assumed  that  it  came  within  the 
ooDtrad  and  that  it  was  his  right  and  duty  to  superintend  it  under 
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the  oontract,  and  defendants  understood  that  he  was  doing  the 
work  as  part  of  his  duty  under  the  contract,  he  could  not  recover, 
was  sufficiently  favorable  to  the  defendants. 

APPEAL  from  the  Circuit  Court  for  Crawford  County. 

Action  to  recover  $633.75  for  work,  labor,  and  services 
of  the  plaintiflf  in  superintending  the  building  of  a  well, 
laying  water-pipes,  and  setting  hydrants,  and  other  work 
and  labor  in  connection  with  the  same  on  the  mill  premises 
of  the  defendants,  and  also  for  machinery  and  materials 
sold,  furnished,  and  delivered  by  the  plaintiff  to  the  defend- 
ants at  their  said  mill  premises.  The  defendants  owned 
and  operated  a  saw-mill  in  the  city  of  Prairie  du  Chien, 
and  the  plaintiff  owned  and  operated  a  machine  shop  and 
foundry  in  the  same  city. 

The  answer  alleges  that  all  the  work,  labor,  and  services 
performed  and  materials  furnished  by  the  plaintiff  were 
performed  and  furnished  under  a  written  contract  whereby 
it  was  provided  that  the  plaintiff,  in  consideration  of  $1,400, 
for  the  period  of  one  year,  "  agrees  to  take  entire  charge 
and  control  of  all  engines  and  boilers  and  pumps,  and  see 
that  said  engines  and  boilers  and  pumps  are  properly  and 
satisfactorily  run  and  operated  to  the  said  Stauer  <&  Dau- 
lenierger;  and  also  agrees  to  keep  said  engines  and  boil- 
ers and  pumps  in  good  repair  and  in  running  order;  said 
engines  and  boilers  and  pumps  are  located  and  situated 
in  the  saw-mill  of  Stauer  <&  Dauhenherger  at  Prairie  da 
Chien,  Wisconsin.  The  said  Christian  Reiser  further 
agrees,  in  consideration  of  said  sum  of  $1,400,  to  keep  in 
repair  and  to  repair  all  other  machinery  located  and  situ- 
ated in  said  saw-mill  during  the  time  herein  specified."  The 
answer  also  alleges  full  payment  for  all  labor  performed 
and  materials  furnished  under  said  contract. 

It  appeared  that  the  well,  water-pipes,  and  hydrants 
mentioned  in  the  complaint  constituted  a  system  of  water 
works  in  the  defendants'  mill-yard  for  the  protection  of  the 
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property  against  fire,  and  that  such  water-works  were  con- 
structed during  the  year  covered  by  the  written  contract 
set  forth  in  the  answer.  No  special  employment  of  the 
plaintiflf  to  superintend  such  construction  was  shown. 
Other  facts  will  sufficiently  appear  from  the  opinion.  The 
plaintiflf  had  a  verdict  for  $399.80,  and  from  the  judgment 
entered  thereon  the  defendants  appeal. 

T.  J.  Brooks^  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  FuLler  cfi  Tf arrf, 
and  oral  argument  by  C.  S.  FuUer. 

Cole,  C.  J.  The  appellants  claim  that  the  judgment  in 
this  case  should  be  reversed,  (1)  because  the  verdict  is  con- 
trary to  the  evidence,  and  (2)  for  errors  in  the  charge  of 
the  court. 

There  is  ample  testimony  to  support  the  verdict,  as  an 
examination  of  the  bill  of  exceptions  will  show.  It  well 
may  be,  as  counsel  claims,  that  the  finding  is  against  what 
appears  to  be  the  weight  of  testimony.  But  the  jury  had 
the  right  to  weigh  the  evidence,  and  to  credit  the  plaintiflf's 
testimony  as  against  the  conflicting  evidence;  and  that  tes- 
timony tended  to  prove  that  there  was  an  implied  contract 
that  he  should  be  paid  for  his  labor  in  digging  the  well, 
putting  in  the  pump,  and  constructing  the  water-works.  It 
is  said  the  plaintiflf  had  entered  into  a  written  contract  by 
which  he  was  bound  to  perform  these  services  for  a  stipu- 
lated salary.  By  the  written  contract  he  agreed  to  take 
entire  charge  and  control  of  all  engines,  boilers,  and  pumps, 
and  to  see  that  such  engines,  boilers,  and  pumps  were  prop- 
erly and  satisfactorily  run  and  operated ;  also  to  keep  said 
engines,  boilers,  and  pumps  in  good  repair  and  running 
order, —  said  engines,  boilers,  and  pumps  being  located  and 
situated  in  the  mill  of  the  defendants  at  Prairie  du  Chien. 
This  was  the  precise  service  which,  by  the  contract,  he  had 
undertaken  to  perform.    Nothing  is  said  in  the  contract 
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about  digging  a  well,  putting  in  a  pump,  or  constructing  a 
system  of  water-works  to  be  used  for  the  protection  of  the 
property  in  case  of  fire.  It  is  inconceivable  how  so  im- 
portant a  matter  should  have  been  entirely  omitted  from 
the  contract  if  the  parties  really  intended  that  the  plaintiff 
should  superintend  and  take  charge  of  these  works  for  the 
salary  he  was  to  receive.  For,  as  we  have  said,  the  con- 
tract is  plain,  and  distinctly  specifies  the  service  the  plaint- 
iflf  had  to  perform. 

But  it  is  said  the  contract  should  be  read  in  the  light  of 
surrounding  circumstances,  and  that  the  acts  and  declara- 
tions of  the  parties  themselves  should  have  controlling 
weight  in  its  construction.  In  this  case  such  evidence  was 
admitted  not  for  the  purpose  of  construing  the  contract, 
which  the  court  below  held  to  be  perfectly  intelligible  in 
its  meaning,  but  as  bearing  upon  the  question  whether 
there  was  an  implied  contract  that  the  plaintiflf  should  be 
paid  for  his  services  in  putting  in  the  water-works.  "We 
think  the  court  was  entirely  right  in  holding  that  the  put- 
ting in  of  the  water-works  to  protect  the  property  from 
fire  was  not  a  service  within  the  letter  and  intent  of  the 
contract  as  written,  and  it  certainly  is  not. 

There  was  evidence  of  declarations  of  the  plaintiff  that 
he  considered  this  work  as  embraced  in  his  contract.  Bat 
upon  that  point  the  court  directed  the  jury,  if  they  should 
find  from  all  the  circumstances  that,  at  the  time  this  work 
was  being  done,  the  plaintiff  assumed  that  it  was  work 
which  came  within  the  contract,  that  it  was  work  he  had 
the  right  to  superintend  and  which  it  was  his  duty  to  super- 
intend b}^  virtue  of  his  general  employment  under  the  con- 
tract, and  that  the  defendants  also  so  understood  that  he 
was  doing  that  work  as  a  part  of  his  duty  under  the  con- 
tract,—  there  could  be  no  recovery.  It  seems  to  us  that 
this  was  as  favorable  to  the  defendants'  contention  as  the 
law  would  allow.    The  written  contract  being  definite, 
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plain,  and  unambiguons  in  its  terms;  the  matter  of  taking 
charge  of  or  of  putting  in  a  system  of  water-works  not 
even  being  mentioned  in  it;  the  plaintiflTs  work  being 
clearly  specified  to  be  to  take  charge  of  and  control  and 
keep  in  repair  all  engines,  pumps,  and  machinery  located 
or  situated  in  defendants'  mill  at  Prairie  du  Chien,—  clearly 
defines  and  specifies  the  duty  the  plaintiff  was  to  perform. 
It  is  true  he  had  entered  into  a  contract  to  do  certain 
things  for  a  year  for  a  stated  salary.  But,  as  the  counsel 
on  the  other  side  justl}^  observes,  the  contract  did  not  call 
for  the  pereonal  service  of  the  plaintiff  in  the  sense  that  his 
time  belonged  to  the  defendants.  He  might,  as  he  did  in 
fact  do,  employ  others  to  run  the  engines  and  keep  the 
machinery  in  repair;  and  so  long  as  this  business  was  prop- 
erly attended  to,  to  the  satisfaction  of  the  defendants,  the 
contract  was  kept  and  performed  on  his  part.  If,  in  addi- 
tion to  the  specified  service,  the  plaintiff  superintended  the 
construction  of  the  water-works  under  a  reasonable  expec- 
tation that  he  was  to  be  paid  for  that  work  what  it  was 
worth,  and  if  the  defendants  had  reasonable  grounds  to 
believe,  while  the  water-works  were  being  constructed,  that 
it  was  outside  of  the  contract  and  that  the  plaintiff  expected 
to  be  paid  for  it,  having  accepted  the  work  they  are  liable 
to  him  for  just  compensation. 

The  circumstances  from  which  the  law  will  imply  a  con- 
tract were  quite  fully  stated  by  the  court  in  its  charge,  and 
the  whole  case  seems  to  have  been  fairly  submitted  upon 
the  evidence.  We  perceive  no  error  in  the  charge  of  which 
the  defendants  can  complain,  and  the  judgment  of  the  cir- 
cuit court  must  therefore  boaflSrmed. 

By  the  Court. —  Judgment  affirmed. 
Vol.78  — 81 
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MoKRis,  Eespondent,  vs.  Peok,  imp.,  Appellant. 

January  SO  —  February  19,  1889. 

(1)  Mortgages:  Non-negotiable  note:  Assignment:  Pleading,  (t)  Fore- 
closure: Judgment:  Error  in  computation  of  amount  due,  (3 J 
Judgment:  Special  term:  Authentication:  Appeal, 

1,  In  an  action  to  foreclose  a  mortgage  securing  a  non-negotiable  note 

or  contract  for  the  payment  of  money,  an  allegation  that  the 
plaintiff  paid  the  mortgagee  the  whole  amount  due  thereon  (stat- 
ing time,  place,  and  amount),  "  for  and  in  consideration  of  which* 
the  mortgagee  '*then  and  there  sold,  assigned,  and  delivered  to 
said  plaintiff  all  her  right,  title,  and  interest  in  and  to  said  con- 
tract and  mortgage  and  the  amount  due  thereon,'*  sufficiently 
avers  the  transfer  of  the  securities  to  the  plaintiff,  and  shows  his 
ownership  thereof  and  bis  right  to  maintain  the  action. 

2.  In  an  action  to  foreclose  a  mortgage  the  defendant  appeared  and 

had  due  notice  of  the  application  for  judgment.  By  a  mistake  in 
computation  tlie  amount  which  the  referee  reported  to  be  due  after 
deducting  payments,  and  which  was  inserted  in  the  judgment, 
was  slightly  too  large.  Held,  that  the  defendant  must  have  called 
the  attention  of  the  trial  court  to  the  error,  or  at  least  have  de- 
manded that  the  plaintiff  remit  the  excess,  before  such  error  will 
be  available  to  him  on  appeaL  Zwickey  v.  Haney,  GS  Wis.  464, 
distinguished. 
8.  Where  in  an  action  in  the  circuit  court  for  one  county  judgment  is 
rendered  at  a  special  term  of  that  court  held  in  another  county,  the 
want  of  proper  authentication  of  the  judgment  by  the  clerk  of  the 
latter  county  (sec.  2428,  R.  S.)  is  not  a  jurisdictional  defect,  but,  at 
most,  a  mere  irregularity  which  will  not  be  corrected  on  appeal 
unless  an  opportunity  is  first  given  to  the  circuit  court  to  supply 
the  alleged  defect  in  the  record. 

APPEAL  from  the  Circuit  Court  for  Eichland  County. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  the  cause  was  submitted  on  briefs  by 
Michael  Murphy, 

For  the  respondent  there  was  a  brief  by  Black  <6  Bum- 
haiUy  attorneys,  and  F,  J,  Lam\  of  counsel,  and  oral  arga- 
-ment  by  Mr,  Lamb, 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1889.  483 

Morris  vs.  Peck,  imp. 

Lyon,  J.  This  appeal  is  by  the  defendant  Nancy  Peck 
from  a  judgment  for  the  foreclosure  of  a  certain  mortgage 
on  real  estate,  executed  by  her  and  the  defendant  O.  P. 
Peck  to  one  Eva  A.  Rolfe,  and  by  her  alleged  to  have 
been  assigned  to  the  plaintiff.  The  appellant  aslcs  a  re- 
vei'sal  of  the  judgment  on  either  of  the  three  following 
grounds: 

1.  The  api  ellant  Nancy  Peck  interposed  a  general  de- 
murrer to  the  complaint,  which  was  overruled  by  the  court. 
The  first  error  is  assigned  upon  this  ruling,  and  it  is  claimed 
that  the  demurrer  should  have  been  sustained.  The  com- 
plaint sets  out  an  instrument  for  the  payment  of  money, 
which,  it  is  alleged,  the  mortgage  in  suit  was  given  to  se- 
cure. Such  instrument  is  denominated  in  the  complaint  a 
contract  in  writing  for  the  payment  of  money.  It  is  doubt- 
less a  non-negotiable  promissory  note.  The  point  of  the 
demurrer  is,  the  complaint  does  not  show  that  the  note  was 
ever  transferred  to  the  plaintiff  so  as  to  enable  him  to 
maintain  this  action.  The  proposition  is  unfounded  in  fact. 
The  complaint  alleges  that  the  plaintiff  paid  Eva  A.  Rolfe, 
the  mortgagee,  the  whole  amount  due  on  such  instrument 
and  mortgage  at  her  request  (stating  date,  place,  and 
amount),  and  that  "for  and  in  consideration  of  which  the 
said  Eva  A.  Rolfe  then  and  there  sold,  assigned,  and  deliv- 
ered to  said  plaintiff  Edward  Morris  all  her  right,  title, 
and  interest  in  and  to  said  contract  and  mortgage  and  the 
amount  due  thereon."  This  is  an  effectual  averment  of  the 
transfer  of  the  securities  to  the  plaintiff,  showing  his  own- 
ership thereof  and  his  right  to  maintain  this  action  to  fore- 
close the  mortgage.  Hence  the  demurrer  was  properly 
overruled  —  no  other  objection  having  been  made  to  the 
complaint,  which  is  in  the  usual  form  of  complaints  in  such 
actions. 

2.  The  action  was  brought  in  the  circuit  court  of  Rich- 
land county.    The  judgment  purports  to  have  been  made 
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at  a  special  term  of  that  court  held  at  the  coart  house  in 
the  county  of  Crawford,  on  the  first  day  of  the  May  terra, 
1888,  which  was  a  general  term  of  the  circuit  court  of  the 
latter  county.  Such  term  was  also  a  special  terra  of  the  cir- 
cuit court  of  Richland  county,  and  the  judgment  was  prop- 
erly rendered  at  such  special  term.  The  judgment  is  signed 
by  the  judge,  and  was  afterwards  filed  and  recorded  in  the 
circuit  court  for  Richland  county.  It  bears  no  signature 
thereon,  or  other  authentication  thereof,  by  the  clerk  of 
the  circuit  court  of  Crawford  county.  The  want  of  such 
authentication  is  assigned  as  error. 

It  may  be  the  regular  practice  required  that  the  judg- 
ment should  have  been  authenticated  by  such  clerk  by  fil- 
ing the  same,  or  in  gome  other  authorized  manner,  before 
it  was  transmitted  to  Richland  county.  Such  seems  to  be 
the  requirement  of  the  statute.  R.  S.  sec.  2428.  But  we 
do  not  think  the  judgment  should  be  reversed  for  such  ir- 
regularity, if  It  be  one.  The  appellant  should  have  moved 
the  circuit  court  of  Richland  county  to  strike  the  judgment 
from  the  files  and  records  of  the  court,  or  for  any  other 
appropriate  relief  because  of  such  a  want  of  authentication. 
In  such  case  it  would  have  been  proper  for  that  court  to 
have  returned  the  judgment  to  Crawford  county  for  au- 
thentication—  thus  curing  the  irregularity  and  saving  the  . 
expense  and  delay  of  an  appeal  to  this  court.  The  judg- 
ment bears  the  signature  of  the  circuit  judge,  and  was  made 
at  an  authorized  special  term  of  the  court  in  which  the  ac- 
tion was  pending.  In  such  case,  we  do  not  think  the  want 
of  proper  authentication  is  a  jurisdictional  defect,  but  that, 
at  most,  it  is  a  mere  irregularity,  which  this  court  will  not 
correct  on  appeal  unless  an  opportunity  is  first  given  the 
circuit  court  to  supply  the  alleged  defect  in  the  record. 

8.  Several  payments  having  been  made  upon  the  mort- 
gage debt,  running  through  a  period  of  over  five  years,  the 
court  sent  the  securities  to  a  referee  for  computation  of  the 
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amount  due  upon  them,  and  the  referee  afterwards  reported 
as  so  due  the  amount  inserted  in  the  judgment.  It  is  now 
claimed  that  this  amount  is  about  eight  dollars  too  large. 
This  is  probably  true.  Because  of  such  excess  the  appel- 
lant claims  a  reversal  of  the  judgment,  and  relies  upon  the 
ease  of  Zwickey  v.  Haney^  63  Wis.  464,  as  authority  there- 
for. In  that  case  judgment  was  taken  by  default  for  inter- 
est on  the  mortgage  debt  for  one  year,  over  and  above 
what  was  demanded  in  the  complaint.  For  that  reason  a 
judgment  of  foreclosure  was  reversed.  That  case  is  clearly 
distinguishable  from  this.  The  judgment  there  included  a 
demand  not  claimed  in  the  complaint,  and  entirely  outside 
the  cause  of  action  therein  stated.  Here  the  plaintiff  has 
only  recovered  the  specific  debt,  less  payments,  which  he 
claimed  to  recover,  the  error  consisting  solely  in  a  mistaken 
computation  of  the  amount  unpaid  on  the  securities.  Such 
computation  was  inside  the  limits  designated  in  the  com- 
plaint. Moreover,  the  judgment  in  that  case  was  by  de- 
fault, while  here  the  appellant  appeared  in  the  action  and 
had  due  notice  of  the  application  for  judgment.  These 
diflFerences  take  the  case  out  of  the  rule  of  Zwickey  v. 
Ilaneyy  and  require  the  application  of  a  different  rule  of 
practice.  We  hold,  therefore,  that  the  appellant  should 
have  called  the  attention  of  the  circuit  court,  either  by  mo- 
tion or  otherwise,  to  such  error  in  the  computation,  or  at 
least  should  have  demanded  of  the  plaintiff  that  he  remit 
the  erroneous  excess  from  the  judgment,  before  the  error 
can  be  available  to  him  in  this  court  on  an  appeal  from  the 
judgment.     The  record  fails  to  show  that  he  has  done  so. 

For  the  foregoing  reasons  the  judgment  of  the  circuit 
court  must  be  affirmed. 

By  the  Court. —  Judgment  aflBrmed. 
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The    McCormick    Harvesting    Machine    Company,    Re- 
spondent, vs.  Hamilton  and  others,  Appellants. 

January  SI  —  February  19.  1S80, 

Mortgages:  Homestead:  Duress:  Parent  and  child. 

The  evidence  in  this  case  is  held  (contrary  to  the  finding  of  the  trial 
court)  to  show  that  the  mortgage  sought  to  be  foreclosed  was  exe- 
cuted, as  to  the  homestead  embraced  therein,  by  the  defendant 
wife  under  duress  and  undue  influence  exerted  by  means  of 
threats  that  unless  she  so  executed  it  the  plaintiff  would  cause  the 
imprisonment  of  her  son  for  a  crime  of  which  the  latter  was  not 
in  fact  guilty.  The  mortgage  is  therefore  void  as  to  such  homo- 
stead. 

APPEAL  from  the  Circuit  Court  for  Elchland  County. 

The  facts  are  stated  is  the  opinion. 

For  the  appellants  there  was  a  brief  by  Z.  77.  Bancroft^ 
and  oral  argument  by  Mr.  Bancroft  ixwA  11.  W.  Chynoweth. 

For  the  respondent  there  was  a  brief  b}'  Eastland  cfe  Soiij 
and  oral  argument  by  U.  A.  Eastland. 

The  following  opinion  was  filed  February  19,  18S9: 

Orton,  J.  This  appeal  is  from  the  judgment  of  fore- 
closure of  the  following  mortgage:  By  Peter  Uamiltoii  and 
Bridget^  his  wife,  to  the  respondent  company,  on  the  south 
half  of  the  northwest  quarter  of  section  13,  and  the  south- 
east quarter  of  the  northeast  quarter  of  section  14,  town  10 
N.,  range  1  W.,  to  secure  the  payment  of -three  notes  given 
b}^  M.  J.  and  the  said  Peter  and  Bridget  Hamilton^  for 
$600,  payable  June  1,1887;  S600,  payable  June  1,  1888; 
and  for  $600,  payable  January  1,  1880, —  dated  November 
20,  1885.  The  defendant  Bridget  Hamilton  answered  the 
complaint  in  the  action  by  setting  up  substantially  that  the 
last  above  described  forty  acres  was  the  homestead  of  her- 
self and  husband,  Peter  Hamilton;  and  that  she  was  in- 
duced and  unduly  influenced  to  sign  said  mortgage,  so  far 
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as  said  homestead  was  concerned,  by  duress  and  threats  of 
imprisonment  of  her  son,  the  said  M,  J.  Hamilton^  for  the 
crime  of  embezzlement;  and  that  said  mortgag'j  in  respect 
to  said  homestead  is  therefore  void.  The  circuit  court 
found  against  her  on  that  issue,  and  rendered  judgment  of 
foreclosure  as  to  all  the  land  described  in  said  mortgage. 
An  appeal  was  taken  to  this  court  fiom  said  judgment  by 
both  M.  J,  and  Bridget  Ilamilton^  but  the  case  of  Bridget 
Hamilton  alone  has  been  brought  to  the  attention  of  the 
court. 

The  ground  reb'ed  upon  is  that  the  judgment  is  against 
the  law  and  evidence.  By  force  of  what  we  deem  is  a  very 
strong  preponderance  of  the  evidence  against  it,  we  are  com- 
pelled to  differ  with  the  learned  circuit  court  in  its  finding  on 
this  issue.  The  general  facts,  and  the  testimony  on  the  issue 
of  duress,  are  as  follows: 

Some  time  in  the  year  of  1881,  J/".  J,  Hamilton^  the  son 
of  the  said  Peter  and  Bridget  Hamilton^  became  the  agent  of 
the  respondent  company,  at  Richland  Center  in  this  state, 
to  sell  its  machinery.  Until  May,  1885,  an  annual  settle- 
ment had  been  made  with  him  and  his  accounts  adjusted. 
Before  that  time  the  said  M,  J,  had  been  subject  to  occa- 
sional and  temporary  insanity,  and  about  that  time  he  had 
given  evidence  of  a  return  of  that  malady,  and  was  wild 
and  reckless  in  his  sales  and  business,  and  the  company  had 
been  notified  by  his  family  that  they  must  send  an  agent  to 
look  after  their  business  in  his  hands.  Accordingly,  Will- 
iam Varco,  the  general  agent  of  the  company,  came  there 
and  examined  his  affairs,  and  induced  his  brother  John  to 
be  associated  with  him  in  business  by  their  advertisement, 
but  left  M.  J,  ostensibly  to  continue  in  it.  The  agent  Varco 
at  the  same  time  induced  the  father  of  M,  e/.,  the  said  Peter 
Hamilton^  to  become  his  security  for  the  business  left  in  his 
hands.  About  the  18th  day  of  November  thereafter,  his 
brother  John  notified  the  company  that  M,  J.  had  again 
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become  insane,  and  bad  been  taken  to  the  insane  hospital 
The  said  Yarco  again  came  to  look  over  his  business  and 
adjust  his  accounts.  He  found  that  M,  J.  owed  the  com- 
pany about  $1,200,  and  had  in  his  hands  about  $600  worth 
of  the  company's  property,  consisting  of  various  articles 
and  notes  received  for  machinery.  He  turned  over  this 
property  to  M,  J".,  and  charged  him  with  a  deficiency  to 
the  company  of  $1,800,  for  which  he  demanded  mortgage 
security  of  the  father  and  mother,  Peter  and  Bridget  Ham- 
Uto7i,  upon  their  whole  farm,  including  their  homestead. 
He  charged  JU. «/.,  who  had  then  returned,  with  being  guilty 
of  embezzlement.  When  asked  by  JU.  J.  if  he  thought  he 
could  find  him  guilty  of  embezzlement  in  consequence  of 
his  having  fallen  short  in  his  accounts  he  cited  the  case  of  a 
man  who  was  found  guilty  of  embezzlement  under  similar 
circumstances,  and  said  if  the  mortgage  was  not  given  he 
would  "  crack  his  whip."  The  agent  and  witness  Varco 
gave  this  version  of  that  threat:  "Finally  I  said,  'I  am 
getting  tired  of  this.  If  I  cannot  settle  this,  I  will  crack 
my  whip.' "  This  threat  evidently  excited  M,  J.  very  much, 
and  put  him  in  great  fear. 

Varco  had  several  interviews  with  the  mother,  Bridget 
Hamilton,  and  tried  to  induce  her  to  sign  the  mortgage  for 
the  homestead,  and  she  as  persistently  refused,  but  offered 
to  sign  the  mortgage  for  the  balance  of  the  farm,  and  Varco 
refused  to  take  such  a  mortgage.  She  testified  as  follows: 
"He  wanted  me  to  sign  a  mortgage  on  my  homestead, or 
be  would  send  my  son  to  state  prison  for  one  year  or  ten. 
He  said,  if  I  did  not  give  a  mortgage,  he  would  have  to  go 
to  state  prison  one  year  or  ten.  He  said,  *  Don't  j^ou  think 
more  of  your  son  than  the  McConnick  Company  does?'  I 
said,  *I  ought  to.'  He  replied,  'Would  you  rather  sign  a 
mortgage  on  your  homestead  than  to  have  your  son  go  to 
state  prison  for  a  year  or  ten?  .  .  .  The  McCormick 
Company  knows  the  law  and  they  will  use  it.'  ^  He  said,  if 
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I  did  not  sign  the  mortgage  he  would  commence  proceed- 
ings at  once,  and  send  my  son  to  the  state  prison.  'Would 
you  not  rather  sign  the  mortgage  than  to  have  your  son  go 
to  state  prison?'  When  Mr.  Varco  first  suggested  taking 
the  mortgage,  I  offered  to  sign  a  mortgage  for  all  the  land 
but  the  homestead  forty,  including  twenty  acres  of  wheat 
and  some  grass  and  corn;  but  he  insisted  he  wanted  all  the 
farm,  or  send  the  boy  to  prison."  On  cross-examination  she 
repeated  that  he  said:  "Your  son  must  go  to  state  prison 
unless  you  sign  the  mortgage.  Don't  you  think  more  of 
your  son  than  the  McCormick  Company  f^^  She  testified 
further:  "I  put  my  name  on  the  mortgage  entirely  against 
my  will,  and  I  told  them  so  then.  I  never  w^ould  have 
signed  for  any  other  purpose  but  to  keep  my  boy  from  state 
prison,  and  I  believed,  did  I  not  sign  it,  they  would  send 
him  to  state  prison.  I  did  not  do  it  willingly.  I  was  forced 
to  do  it." 

James  Hamilton,  brother  to  M.  J.^  testified  as  follows: 
**They  were  talking  there  all  the  evening.  He  [Varco] 
wanted  her  [his  mother]  to  sign  the  mortgage.  She  told 
him  she  would  not.  He  wanted  to  know  of  her  if  she  did 
not  think  more  of  her  son  than  the  McCormick  Company 
did.  Then  he  told  her  he  wanted  to  know  why  it  was  she 
would  not  sign  the  mortgage,  and  she  told  him  that  she  did 
not  think  she  had  any  reason  to ;  that  her  son  had  not  done 
anything,  and  that  she  did  not  owe  anybody;  and  it  seemed 
to  me  like  he  got  mad,  and  he  jumped  up  and  said  he  would 
crack  Mb  whip^  and  started  out  of  the  oflBce.  I  asked  him, 
provided  my  mother  did  not  sign  that  mortgage,  what  they 
wanted  to  do  with  my  brother.  He  said  they  had  one  fel- 
low in  for  three  years  on  just  such  a  case  as  that,  and  this 
was  a  good  chance  for  another;  but  it  was  not  him  who 
would  execute  it;  that  it  would  be  the  company."  This 
explains  what  Varco  meant  when  he  threatened  that  he 
would  turn  it  over  to  the  company.  James  told  his  mother 
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this  conversation,  and  he  said  to  his  mother:  "For  God's 
sake,  if  it  is  a  case  of  embezzlement  and  they  can  imprisoo 
him,  don't  have  him  imprisoned  for  this  place." 

William  Varco,  the  agent,  testified  as  follows:     Suppos- 
ing a  certain  state  of  facts,  ho  said:     "And  that,  in  my 
opinion,  it  would  constitute  embezzlement.     Mrs.  Hamil 
ton  asked  me  what  would  be  the  penalty  if  he  was  guilty 
of  embezzlement.    I  told  her  that  I  did  not  know;  that  I 
understood  it  to  be  a   penitentiary  offense,  but,  as  to  the 
penalty,  that  would  be  with  the  court  and  jury."     This 
language  clearly  means,  that  it  would  he  with  the  court  and 
jury  to  fix  the  penalty  in  the  case  of  her  son.     He  testified 
further:     "She  said,  'Would  you  send  J/zA-^  to  the  peni- 
tentiary?'    I  said,  'No.'    I  asked  this  mortgage  in  a  set- 
tlement of  this  business  between  ourselves,  to  stop  litigation 
of  any  kind.     She  said  she  did  not  think  that,  in  view  of 
the  amount  of  business  he  had  done   for  the  McCormick 
Company^  that  they  would  send  him  to  the  penitentiary. 
I  said,  of  course  I  could  not  tell  whether  they  w^ould  be 
disposed  to  or  not,  but  if  they  could,  without  a  sm>erior 
power  to  prevent  it,  would  you  expect  them  to  think  more 
of  your  son  than  you?    Finally  I  said:     'I  am  getting 
tired  of  this.     If  you  cannot  settle  this,  1  will  crack  my 
whip.'     I  told  Mrs.  Hamilton  I  thought  it  would  be  better 
to  settle  up  and  avoid  litigation.    I  supposed  that,  as  a 
matter  of  course,  if  they  did  not  settle  up,  they  would 
commence  some  suit."    When  asked :    "  Did  not  you  tell 
him  [J/. «/.]  that  you  thought  he  was  liable  for  embezzle- 
ment?" he  replied:    "  I  told  him  I  thought  he  was."    He 
further  testified  "  that  he  was  not  positive  ihdX  Mrs.  Hamil' 
ton  did  not  say  that  it  was  entirely  against  her  will  and 
against  every  vein  in  her  body  that  she  signed  the  mort- 
gage."   When  asked:  "You  say  that  you  never  stated  to 
Mrs.  Hamilton  that  it  w^ould  go  pretty  hard  with  the  boy 
if  he  did  not  sign  the  mortgage?"  he  replied:  "I  won't 
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say  any  such  thing.  I  rather  think  it  would  have  gone  hard 
with  the  boy.  He  would  have  had  a  lawsurt  on  his  hands." 
When  Mrs,  Hamilton  still  insisted,  as  he  testified,  that  if 
he  was  even  guilty  of  embezzlement  he  had  done  so  much 
for  the  company  that  they  would  not  prosecute  him,  he 
again  said :  "  Do  you  think  they  would  think  more  of  your  • 
boy  than  you  do?"  This  testimony  of  Varco,  the  agent 
of  the  company,  corroborates  the  testimony  of  Mrs.  Ham- 
iUon  in  all  essential  particulars,  and  she  is  corroborated 
further  by  her  sons  in  respect  to  his  charging  M,  J,  Ilamil' 
ton  with  the  crime  of  embezzlement,  and  one  of  them  cor- 
roborates her  testimony  that  this  charge  was  brought  to  her 
knowledge  before  she  signed  the  mortgage  to  induce  her  to 
sign  it. 

It  is  true  that  the  finding  of  the  circuit  court  in  such  a 
case,  or  in  other  cases,  ought  not  to  be  disturbed  by  this 
court  without  a  clear  preponderance  of  the  testimony 
against  it,  and  that  on  the  question  of  the  credibility  of  the 
witnesses  the  trial  court  or  the  jury  has  superior  advan- 
tages and  better  means  of  determining  it  than  this  court, 
having  seen  the  witnesses  and  heard  them  testify,  yet, 
when  the  testimony,  as  in  this  case,  not  only  very  strongly 
preponderates  against  the  finding  but  is  all  one  way  against 
it,  and  the  material  facts  stand  admitted  by  the  agent  of 
the  company  who  made  the  threats  and  was  guilty  of  the 
duress,  then  the  duty  of  this  court  is  clear  to  find  the  facts 
otherwise  and  reverse  the  judgment.  It  is  perfectly  cer- 
tain that  Bridget  Hamilton  would  never  have  signed  the 
mortgage  which  included  their  homestead  if  Varco  had 
not  threatened  that  if  she  did  not  he  would  prosecute  and 
imprison  her  son  M,  J.  Hamilton  for  the  crime  of  embezzle- 
ment, and  thiat  she  signed  it  for  no  other  consideration 
than  to  prevent  his  imprisonment  for  that  pretended  crime, 
notwithstanding  she  did  not  herself  think  that  he  was 
guilty  of  any  crime  whatever.    She  evidently  feared  that 
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the  power  of  the  company  and  Varco  might  be  sufficient 
to  effect  such  a  result.  The  evidence  tends  to  show  that, 
after  having  known  for  some  time,  while  M,  J.  HamiLion 
was  acting  as  the  agent  of  the  company,  that  he  was  sub- 
ject to  occasional  and  temporary  insanity,  and  having  kept 
a  superintending  control  of  his  business,  and  brought  him 
to  frequent  settlements, —  most  probably  on  that  account, — 
this  general  agent  of  the  company  made  an  accounting  of 
this  young  man's  business  when  he  was  again  suffering  to 
some  extent  his  terrible  malady,  and  finding  a  balance  of 
$1,200  against  him,  and  turning  over  to  him  articles  of  per- 
sonal property  and  notes  valued  at  $600  which  belonged  to 
the  company,  compelling  him  to  purchase  them  to  swell  his 
deficiency  to  the  company,  and  after  having  exacted  the 
security  of  his  father,  who  owned  a  farm  of  120  acres,  so 
far  as  we  know  unincumbered,  and  after  having  been  of- 
fered a  mortgage  on  eighty  acres  of  the  land  with  twenty 
acres  of  wheat  upon  it,  probably  ample  security  for  the 
$1,800,  that  he  then  threatet;ed  this  unfortunate  boy  with 
a  prosecution  for  embezzlement,  which  added  the  excite- 
ment of  fear  to  his  deranged  intellect,  and  threatened  his 
mother,  whose  love  and  sympathy  for  him  were  so  great 
that  she  would  become  homeless  rather  than  he  should  be 
sent  to  prison  for  such  a  crime.  She  believed  that  if  she 
did  not  sign  away  their  homestead  he  would  be  prosecuted 
and  imprisoned  for  that  crime.  If  Varco  had  not  virtually 
admitted  in  his  testimony  that  he  did  so  threaten,  the  facts 
that  he  was  so  persistent  to  have  the  mortgage  embrace 
the  homestead,  and  refused  to  take  it  if  it  did  not,  and  that 
she  as  persistently  refused  and  delayed  and  was  most  ear- 
nestly unwilling  to  do  so,  and  that  she  finally  signed  the 
mortgage  very  reluctantly,  would  naturally  suggest  the  in- 
quiry, What  caused  or  induced  her  to  do  it?  What  other 
cause  was  there  or  could  there  have  been,  if  it  was  not  to 
keep  her  son  from  imprisonment  for  some  pretended  crime 
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with  which  he  had  been  threatened?  She  had  no  occasion 
to  fear  anything  else.  She  could  see  no  way  by  which 
they  could  pay  the  $1,800,  and  she  expected  if  she  signed 
the  mortgage  she  would  sooner  or  later  be  turned  out  of 
her  homestead.  The  testimony  of  Varco  alone,  under  such 
a  most  reasonable  probability,  is  amply  sufficient  to  estab- 
lish the  fact  that  he  did  so  threaten  her  with  the  impris- 
onment of  her  son.  Jf/.  J.  Hamilton  was  not  guilty  of 
embezzlement,  or  of  any  crime,  and  Varco  knew  it.  There 
is  no  testimony  in  this  case  tbat  casts  even  a  suspicion  of 
crime  upon  him,  and  the  presumption  of  the  law  is  that  he 
has  been  guilty  of  no  crime. 

In  view  of  these  facts,  the  law  is  well  settled  that  the 
mortgage,  so  far  as  the  homestead  is  concerned,  is  abso- 
lutely void.  If  these  facts  did  not  t.echnically  constitute 
duress  of  imprisonment,  for  which  contracts  will  be  set 
aside,  in  equity  it  is  very  clear  that  Bridget  Ilamilton  was 
so  put  in  fear  and  under  terror  by  tlie  repeated  threats  of 
Varco  that  they  would  imprison  her  son,  and  she  was  so 
unduly  influenced  and  overpowered  by  them,  that  she  did 
not  sign  away  her  homestead  of  her  own  free  will,  and 
such  act  should  be  declared  void.  Fay  v,  Oatley^  6  Wis.  42; 
Bogie  v.  Bogie^  37  Wis.  373;  Kuelkamp  v.  Uidding,  31  Wis. 
503;  Watkins  v.  Brant^  46  Wis.  419;  Lefthvre  v.  Dutruity 
51  Wis.  326;  Smith  v.  Smith,  60  Wis.  329.  "When  one  is 
under  the  influence  of  extreme  terror,  or  of  threats,  or  of 
apprehensions,  short  of  duress,  his  acts  may  be  avoided,  for 
in  cases  of  this  sort  he  has  no  free  will,  but  stands  in  vin- 
culisJ^  1  Story,  Eq.  Jur.  §  239.  But  the  modern  doctrine 
of  duress  is  established  where  actual  or  threatened  violence 
or  restraint  contrary  to  law  compels  one  to  enter  into  or 
discharge  a  contract.  Bouv.  Law  Diet.  "  When  there  is 
a  fear  of  imprisonment,  excited  by  threats,  it  is  duress.^^ 
Will.  Eq.  Jur.  209.  "  Terrifying  a  woman  by  threats  of 
prosecuting  her  husband  for  alleged  embezzlement  is  such 
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coercion  as  to  avoid  a  transfer  of  her  property  thus  ob- 
tained." Ibid.;  Richards  v,  Vanderpod^  1  Dal}^,  71.  In 
Eadie  v.  Slimmonu,  26  N.  Y.  9,  Slimmcm  went  to  the  house 
of  Eadie  and  charged  him  with  embezzlement  committed 
while  he  was  in  his  emplo^^ment,  and  demanded  of  his  wife 
that  she  should  assign  to  him  a  policy  of  insurance  she  held 
on  her  husband's  life,  or  that  her  husband  should  be  arrested 
at  once  and  taken  to  prison.  She  became  frantic  with  grief 
and  terror,  and  finally  assigned  the  policy.  It  was  set  aside. 
"A  threat  to  procure  the  arrest  and  imprisonment  of 
one's  son  under  a  false  criminal  charge,  and  reasonable 
ground  to  believe  that  such  threat  will  be  executed,  prob- 
ably constitute  duress."  Schultz  v.  Culhertson^  46  Wis.  313. 
In  Ilarria  v,  Carmody^  131  Mass.  51,  the  father  gave  his 
note  of  $1,000,  and^  secured  it  by  mortgage  on  his  real 
estate,  induced  by  the  threat  that  his  son  would  be  prose- 
cuted and  imprisoned  for  the  crime  of  forgery  if  he  did  not 
do  so.  It  was  held  that  the  mortgage  should  be  avoided. 
It  is  a  maxim,  "If  a  man  menace  me  that  he  will  imprison 
or  hurt  in  body  my  father  or  my  child  except  I  make  unto 
him  an  obligation,  I  shaU  avoid  this  duress  as  well  as  if  the 
duress  had  been  to  mine  own  person."  Bac.  Max.  18; 
MeClinticlc  v.  Cummins^  3  McLean,  158. 

There  seem  to  be  very  few  cases  where  it  is  held  that  a 
contract  or  conveyance  may  be  avoided  by  duress  to  one's 
child,  but  many  cases  by  duress  to  one's  husband  or  wife, 
and  such  seems  to  have  been  the  limit  by  the  older  authori- 
ties. But  natural  affection  is  as  strong  towards  one  as  to- 
wards the  other,  and  the  same  moral  obligation  of  mutual 
protection  exists  between  them,  and  the  threats  of  personal 
injury  to  the  child  would  be  as  great  an  inducement  or  un- 
due influence  as  to  the  husband  or  wife,  and  there  is  no  possi- 
ble reason  for  the  exception.  The  mdkxxm  persona  conjuncta 
cequiparatur  iixteresse  proprio^  under  which  it  has  been  so 
often  held  that  duress  to  the  wife  is  the  same  as  to  the  hus- 
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band  himself,  may  well  embrace  duress  to  a  child  to  influ- 
ence the  parent.  It  \s  sufficient  that  the  threat  of  imprison- 
ment of  the  child  produces  such  fear  and  terror  of  the 
parent  as  to  overpower  his  will  and  coerce  his  assent 
against  every  mental  power  of  resistance. 

The  contract  is  then  void  by  every  principle  of  equity. 
It  is  the  worst  species  of  fraud,  because  it  atta.cks  the  weak- 
est point  of  human  nature,  and  appeals  to  natural  affec- 
tion. What  will  not  a  mother  do  to  save  her  child  from 
imprisonment  for  crime  of  which  he  is  not  guilty?  We 
cannot  but  regard  this  case  as  one  of  the  strongest  that 
would  be  likely  to  occur.  The  homestead  is  sacred  to  the 
wife  especially,  and  should  not  be  taken  away  without  her 
signature  to  the  deed  as  an  act  of  her  own  free  will.  She 
knew  that  her  poor  insane  son  was  not  guilty  of  any  crime, 
but  she  did  not  know  but  that  he  might  be  arrested  an(J 
imprisoned  on  the.pretended  charge  of  embezzlement,  base- 
less as  it  was,  and  suffer  great  bodily  as  well  as  mental 
harm,  and  loss  of  reputation  and  character.  She  kept  press- 
ing uponVarco:  You  would  not  prosecute  and  imprisoa 
my  son,  would  you!  No;  but  what  the  company  might 
do  he  could  not  say.  But  would  you  think  the  company 
thought  more  of  your  son  than  you  do?  He  kept  before 
her  all  the  time  the  fear  that  the  company  would  do  so. 

The  circuit  court  ought  to  have  found  the  issue  that 
Bridget  Ilamilton  signed  the  mortgage  by  threats,  duress, 
and  undue  influence,  so  far  as  the  homestead  was  con- 
cerned. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  direction  to  render 
judgment  of  foreclosure  of  the  mortgage  as  to  the  first- 
described  eighty  acres  onl}^  and  enter  judgment  as  to  the 
other  or  homestead  forty  acres  that  the  mortgage  be  can- 
celed,  set  aside,  and  held  for  naught,  on  the  ground  that  it 
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was  procured  as  to  said  homestead  by  threats,  duress,  and 
undue  influence. 

The  following  opinion  was  filed  February  27,  18S9: 

Ortox,  J.  Since  handing  down  the  opinion  in  this  case, 
my  attention  has  been  called  to  the  fact  that  there  was  a 
mistake  as  to  the  southeast  quarter  of  the  northeast  quarter 
of  section  14,  town  10  N.,  of  range  1  W.,  being  the  home- 
stead of  the  said  Peter  Hamiltaa  and  Bridget  Hamilton^ 
his  wife,  and  that  there  was  a  mistake  in  this  respect  in  the 
record  and  in  the  opinion  and  judgment  of  this  court.  I'he 
opinion  and  judgment  of  this  court  is  therefore  hereby  modi- 
fied in  this  respect,  so  that  it  may  have  the  efl'ect  to  have  the 
judgment  of  the  circuit  court  declare  the  said  mortgage  void 
as  to  whatever  homestead  the  said  Peter  Ilamilton  and 
Bridget  Ilamilton^  his  wife,  or  either  of  them,  had  and  held 
in  any  part  of  the  mortgaged  premises,  not  exceeding  forty 
acres,  whatever  its  description  may  be.  The  opinion  and 
judgment  in  this  respect  will  stand  as  so  corrected,  and 
the  circuit  court  is  ordered  to  render  judgment  according 
to  this  correction,  unless  the  specific  description  of  said 
homestead  can  be  certainly  ascertained,  in  which  case  such- 
description  should  be  inserted  in  the  judgment  declaring 
the  mortgage  void  in  respect  to  the  same,  and  the  judg- 
ment of  foreclosure  should  be  entered  as  to  the  balance  or 
residue  of  the  mortgaged  premises,  whatever  its  description 
may  be  by  this  correction. 
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Rbed  and  others,  Bespondents,  vs.  Wilson,  Executrix,  etc., 

Appellant 

January  SI  —  February  19,  1889, 

Ettates  of  decedents:  Settlement  of  account  of  deceased  executor. 

Under  the  laws  of  this  state  (R  S.  sees.  8258,  8800,  8088,  8084)  the  ex- 
ecutor of  a  deceased  executor  cannot  be  compelled  to  render  and 
settle  the  account  of  the  latter.  Under  sec.  8084  such  account 
may  be  settled  by  the  county  court  upon  the  application  of  any 
person  interested,  but  the  moving  party  must  furnish  the  proofs  to 
enable  the  court  to  state  and  settle  it. 

APPEAL  from  the  Circuit  Court  for  Iowa  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Taylor  as  a  part  of  the  opinion: 

The  material  facts  in  this  case  are  the  following: 

January  10, 1874,  John  B.  Terry  died  at  Mineral  Point 
in  this  state,  testate.  His  will  was  duly  admitted  to  pro- 
bate, February  16,  1874.  Alexander  Wilson,  and  Caroline 
and  Adaline  Terry,  sisters  of  the  deceased,  were  appointed 
executors  of  said  will,  and  gave  bonds  for  the  faithful  dis- 
charge of  their  duties  as  such  executors,  and  letters  testa- 
mentary were  issued  to  them  February  16,  1874.  James 
Hutchinson  was  the  sole  security  on  their  official  bond. 
The  important  provisions  of  the  will  are  the  following: 
First,  The  homestead  of  the  testator  is  given  to  his  two 
sisters,  Caroline  and  Adaline,  during  their  lives.  Second. 
Legacies  of  $100  each  are  given  to  Mrs.  Cartwright  and  Mrs. 
Sudduth,  two  nieces  of  deceased.  A  legacy  of  $200  is 
given  to  the  Presbyterian  Church  at  Mineral  Point.  The 
library  of  the  testator  is  given  to  Frank  Paddock.  Third. 
All  the  residue  of  the  estate,  real  and  personal,  is  given  to 
the  executors  in  trust.  They  were  to  sell  all  his  lands  out- 
side of  Mineral  Point,  and  his  real  and  personal  property, 
You  78—83 
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and  convert  the  same  into  money,  which  they  were  to  in- 
vest, and  pay  the  interest  arising  therefrom  to  the  said  two 
sisters  of  the  testator,  Caroline  and  Adaline,  during  their 
lives.  Fourth,  Upon  the  death  of  the  two  sisters  the  home- 
stead and  all  property  and  trust  funds  in  the  hands  of  the 
trustees  were  to  be  divided  equally  between  the  respond- 
ents, Jane  E.  Reed^  a  sister  of  the  testator,  William  Fl 
Baker,  and  Caroline  Terry ^  Jr., —  now,  by  marriage,  Caro- 
line Terry  Kdsey^ — a  nephew  and  niece  of  the  testator. 

Caroline  and  Adaline  Terry  both  died  before  the  death 
of  Alexander  Wilson.  Alexander  Wilson  died  March  5, 
1888,  testate.  His  will  was  duly  admitted  to  probate  June 
1,  1888,  and  letters  testamentary  were  issued  to  the  appel- 
lant on  the  same  day,  she  being  named  in  the  will  as  exec- 
utrix. On  the  13th  of  July,  1888,  the  respondent  e/an^  JEI 
Reed  filed  in  the  county  court  of  Iowa  county,  in  the  mat- 
ter of  the  estate  of  John  B.  Terr}'',  deceased,  a  petition  of 
which  the  following  is  a  copy: 

"  The  petition  of  Jane  E.  Reed  respectfully  shows  to  the 
court  that  John  B.  Terry  died  at  Mineral  Point  in  said 
Iowa  county,  about  January  10,  1874,  leaving  a  will  which 
was  admitted  to  probate  in  this  court  on  February  16, 1874; 
that  in  and  by  said  will  Alexander  Wilson,  Caroline  Terry, 
and  Adaline  Terry  were  appointed  joint  executors  thereof, 
and  they  soon  thereafter  qualified  as  such,  a  bond  bemg 
given  as  required  by  said  will  in  the  sum  of  $1,000,  with 
one  James  Ilutchinson  as  surety;  that  said  executors  have 
all  since  died,  the  said  Alexander  Wilson  having  died  last, 
and  being  at  the  time  of  his  death  the  sole  surviving  exec- 
utor of  said  will,  and  a  resident  of  Mineral  Point,  Wiscon- 
sin, and  having  had  the  principal  care  and  management  of 
the  estate  of  said  John  B.  Terry;  that  said  Alexander  Wil- 
son died  about  March  5,  1888,  leaving  a  will,  in  which  his 
wife,  Frances  II.  Wilson^  was  named  executrix,  which  will 
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was  duly  admitted  to  probate  in  this  court  on  June  5, 1888, 
and  letters  testamentary  thereon  issued  to  the  said  Frances 
H.  Wilson,  who  is  now  such  executrix. 

"  And  your  petitioner  further  shows,  on  information  and 
belief,  that  the  said  executrix  of  the  will  of  said  Alexander 
"Wilson  has  in  her  possession  or  under  her  control  all  of  the 
property,  books  of  account,  vouchers,  deeds,  receipts,  papers, 
and  memoranda  appertaining  to  the  estate  of  the  said  John 
B.  Terr}^,  which  were  in  the  possession  or  under  the  control 
of  the  said  Alexander  Wilson,  previous  to  his  death. 

'*  That  on  May  1,  1888,  letters  of  administration  de  bonis 
non  with  the  will  annexed,  on  the  estate  of  said  John  B. 
Terry,  were  duly  issued  by  this  court  to  on^John  H,  Viviany 
of  Mineral  Point,  Wisconsin,  who  is  now  acting  as  such 
administrator;  that  by  his  said  will  said  John  B.  Terry  left 
the  income  of  his  estate  to  his  sisters,  said  Caroline  Terry 
and  Adaline  Terry,  for  their  lives,  and  after  their  death  his 
residuary  estate  to  your  petitioner,  his  sister,  William  F. 
Bakery  his  nephew,  and  Caroline  Terry  (now  Caroline  Terry 
Kelsey),  his  niece,  in  equal  distributive  shares;  that  no  per- 
son other  than  said  residuary  legatees,  xSaraA  F,  Baker y 
wife  of  the  said  William  F.  BakeVy  and  said  administrator 
de  bonis  non,  is  in  any  manner  interested  in  the  estate  of 
said  John  B.  Terry,  save  the  interest  which  the  said  James 
Hutchinson  may  have  as  surety  in  the  account  of  said  Alex- 
ander Wilson  as  executor,  and  the  settlement  thereof. 

"  That  no  account'  of  the  administration  of  the  estate  of 
said  John  B.  Terry  was  ever  made  or  rendered,  but  said 
Estate  was  by  said  Alexander  Wilson,  the  last  surviving  ex- 
ecutor thereof,  left  unsettled  and  not  wholly  administered 
at  his  death,  and  on  information  and  belief  your  petitioner 
alleges  that  said  Alexander  Wilson  as  executor  was,  at  the 
time  of  his  death,  indebted  to  the  said  estate  of  said  John 
B.  Terry  to  the  amount  of  several  thousand  dollars. 

^'Tbat  said  executrix  of  the  estate  of  said  Alexander 
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Wilson  has  not  filed,  or  made,  or  rendered  any  acconnt  of 
the  administration  of  the  estate  of  said  John  B.  Terry  by 
the  said  Alexander  Wilson,  and  has  not  settled  the  accounts 
of  the  said  Alexander  Wilson  as  sole  sarviving  exeootor 
thereof,  nor  has  James  Sutchinsony  the  said  bondsman, 
paid  or  offered  to  pay  any  sum  whatever  on  account  of  his 
liability  as  surety  on  said  bond. 

"  Wherefore  your  petitioner  prays  that  the  accounts  of 
said  Alexander  Wilson  as  the  last  surviving  executor  of 
said  estate  of  John  B.  Terry,  deceased,  may  be  settled  by 
this  court;  and  for  an  order  directing  the  same,  and  cita- 
tion to  said  executrix  of  the  estate  of  said  Alexander  Wil- 
son, ordering  and  requiring  her  to  render  and  settle  said 
accounts,  and  that  personal  notice  thereof  may  be  given  to 
said  James  Uutchinsorij  and  to  all  persons  interested,  as 
provided  by  law." 

Upon  the  presentation  of  this  petition  the  said  county 
court  made  an  order  of  which  the  following  is  a  copy: 

"In  County  Court,  State  of  Wisconsin,  Iowa  County 
In  the  Estate  of  John  B.  Terry^  Deceased.  On  application 
of  Jane  E.  Reedy  one  of  the  legatees  under  the  will  of  the 
said  John  B.  Terry,  for  the  settling  of  the  account  of  Alex- 
ander Wilson,  deceased,  late  sole  surviving  executor  of  the 
estate  of  said  John  R  Terry,  it  is  ordered  that  said  account  be 
settled  before  this  court  at  a  special  term  thereof,  to  be  held 
at  the  court  bouse  in  the  village  of  Dodgeville  in  said 
county,  on  the  2d  day  of  August,  1888,  at  the  opening  of 
the  court  on  that  day,  to  wit,  9  o'clock  a.  m.,  or  as  soon 
thereafter  as  counsel  can  be  heard.  It  is  further  ordered 
that  a  citation  be  issued  to  Frances  H.  Wilson^  executrix 
of  the  will  of  said  Alexander  Wilson,  to  render  and  settle 
the  account  of  the  said  Alexander  Wilson  as  sole  surviving 
executor  of  the  said  John  B.  Terry,  and  to  do  and  perform 
such  other  things  as  may  be  required  of  her  by  this  court 
in  relation  thereto,  returnable  at  the  same  time  and  place. 
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It  is  farther  ordered  that  notice  of  the  time  and  place  of 
the  settling  of  said  account  be  given  to  Frances  H.  Wilson^ 
executrix  of  the  will  of  said  Alexander  Wilson,  James 
Hutchinson^  John  H.  Vivian^  administrator  de  bonis  non 
with  the  will  annexed  of  the  estate  of  said  John  B.  Terry, 
Jane  E.  Beedy  William  H.  Baker^  Caroline  Terry  Kdsey^ 
and  Sarah  F,  Baker^  being  the  only  persons  interested,  by 
personal  service  of  said  notice  at  least  twenty  days  before 
said  2d  day  of  August,  1888.  By  the  court,  John  T.  Jonks, 
Judge. 

Upon  making  this  order,  said  county  court  issued  a  citation 
to  the  appellant,  which,  after  reciting  the  matters  alleged 
in  the  petition,  concludes  as  follows:  ** Now,  therefore,  you 
are  hereby  cited  and  required  to  aopear  before  our  said 
court,  at  a  special  term  thereof  to  be  held  at  the  court 
house  in  the  village  of  Dodgeville  in  said  Iowa  county,  on 
the  2d  day  of  August,  1888,  at  the  opening  of  court  on 
that  day,  to  wit,  at  9  o'clock  a.  m.,  or  as  soon  thereafter 
as  counsel  can  be  heard,  to  render  and  settle  the  account 
of  the  said  Alexander  Wilson  as  sole  surviving  executor  of 
the  estate  of  the  said  John  B.  Terry,  and  to  do  and  per- 
form such  other  things  as  may  be  required  of  you  by  this 
court  in  relation  thereto." 

The  following  notice  was  given  by  said  county  court  to 
all  the  parties  interested:  **In  County  Court,  State  of  Wis- 
consin, Iowa  County.  In  the  Estate  of  John  B.  Terry ^  De- 
ceased. Notice  is  hereby  given  that  at  a  special  term  of  the 
Iowa  county  court,  to  be  held  in  and  for  said  county  at  the 
court  house  in  the  village  of  Dodgeville  in  said  county,  on 
the  2d  day  of  August,  1888,  at  the  opening  of  court  on  that 
day,  to  wit,  at  9  o'clock  a.  m.,  or  as  soon  thereafter  as 
counsel  can  be  heard,  the  following  matter  will  be  heard : 
The  application  of  Jane  E.  Reedy  one  of  the  legatees  imder 
the  will  of  the  said  John  B.  Terry,  for  the  settling  of  the 
account  of  Alexander  Wilson,  deceased,  late  sole  surviving 


Digitized  by  VjOOQIC 


502  SUPREME  COURT  OF  WISCONSIN, 

Reed  and  others  vs.  Wilson,  £x*x,  etc. 

executor  of  the  estate  of  said  John  B.  Terry.  And  it  is 
further  ordered  that  notice  thereof  be  given  to  Frances  IT. 
WilsoTiy  executrix  of  the  will  of  said  Alexander  Wilson, 
James  Hutchinsortj  John  II,  Vivian^  administrator  de  honis 
non  with  the  will  annexed  of  the  estate  of  said  John  B. 
Terrj^  Jane  E.  Reed^  William  V.  Baker,  Caroline  Terry 
Eelsey,  and  Sarah  F.  Baker,  the  only  persons  interested, 
by  personal  service  of  a  copy  of  this  order  at  least  twenty 
days  before  said  2d  day  of  August." 

On  the  day  fixed  in  said  notice  the  appellant  appeared 
specially  to  object  to  the  jurisdiction  of  said  county  court 
to  issue  said  citation  requiring  her,  as  executrix,  to  account 
with  the  Terry  estate,  and  moved  the  court  to  vacate  and 
release  her  from  further  compliance  therewith.  This  mo- 
tion was  overruled  by  the  county  court,  and  it  was  ordered 
by  said  county  court  "  that  said  Frances  H,  Wilson,  exec- 
utrix as  aforesaid,  do,  on  or  before  Wednesday  the  8th  of 

.  August,  1888,  at  9  o'clock  a.  m.  of  said  day,  render  and 
file  in  this  court  the  final  and  complete  account  of  the  said 

'  Alexander  Wilson  as  executor  of  the  last  will  of  said  John 
B.  Terry,  deceased,  from  the  time  of  his  appointment  as 
said  executor  to  the  time  of  his  death,  and  that  the  said  ac- 
count thus  rendered  be  considered  and  settled  by  this  court, 
without  further  notice,  on  the  said  8th  day  of  August,  1888, 
at  9  o'clock  A.  M.  of  said  day,  or  as  soon  thereafter  as 
counsel  can  be  heard ;  and  it  is  further  ordered  that  the 
said  Frances  H.  Wilson,  executrix,  and  one  H.  D.  Post, 
who  have  been  duly  subpoenaed  b}^  the  said  petitioner,  Jane 
F.  Reed,  to  attend  before  this  court  as  witnesses  at  this 
time  with  certain  documents  and  papers  in  their  possession, 
particularly  described  in  the  subpoenas  served  upon  them, 
do  appear  without  further  subpoena  or  writ  of  this  court 
with  the  said  books,  papers,  and  documents  ao  described  in 
said  subpoenas,  on  the  said  8th  day  of  August,  1888,  at  9 
o'clock  A.  M.,  to  give  testimony  in  said  matter." 
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From  this  order  the  executrix,  Mrs,  WiUon^  appealed  to 
the  circuit  court  of  Iowa  county.  Afterwards,  and  on  the 
28th  day  of  September,  1888,  the  appeal  was  heard  in  the 
said  circuit  court,  and  after  such  hearing  the  circuit  court 
made  an  order  aflBrming  the  order  of  the  county  court,  and 
from  this  order  of  the  circuit  court  Frances  11.  Wilson,  as 
executrix  of  the  estate  of  Alexander  Wilson,  deceased,  ap- 
peals to  this  court. 

For  the  appellant  there  was  a  brief  by  Orion  cfe  Oaborny 
and  oral  argument  by  P,  A,  Orion, 

For  the  respondents  there  was  a  brief  by  Spenaley  db 
Mcllhon  and  W,  li,  Spooner,  and  oral  argument  by  Calvert 
Spensley  and  W,  R.  Spooner*  To  the  point  that  when  a 
representative  dies,  not  having  settled  his  sole  account,  a 
final  account  should  be  rendered  by  his  own  executor  or 
administrator,  they  cited  Schouler  on  Ex'rs,  sec.  531;  Cur- 
tis V.  Bailer/y  1  Pick.  198 ;  Perrin  v.  Lepper,  40  N.  W.  Rep. 
(Mich.),  859,  900;  Perrin  v.  Calhoun  Cireuii  Judge,  49 
Mich.  34;2;  Pay  v,  Doughiy,  4  Blackf.  115;  Sieen  v,  Sieen, 
25  Miss.  534-5 ;  NoweU  v.  N'owell,  2  Me.  75 ;  Gregy  v.  Gregg, 
15  N.  H.  190;  Gale  v.  LuiireU,  2  Eng.  Ecc.  283. 

Tatlok,  J.  The  only  question  discussed  upon  the  appeal 
from  said  order  was  "  whether  the  county  court  had  au- 
thority, under  the  laws  of  this  state,  to  compel  the  execu- 
trix of  the  deceased  executor  of  the  will  of  said  Terry  to 
render  and  settle  the  account  of  her  testator  as  executor  of 
the  will  of  said  Terry."  This  question  has  not  been  hereto- 
fore passed  upon  by  this  court,  and  is  a  question  not  en- 
tirely free  from  doubt. 

The  rule  of  the  English  law  that  an  executor  of  an  ex- 
ecutor is  the  executor  of  the  first  testator,  and  must  execute 
the  will  of  the  first  testator,  is  abolished  by  statute  in  this 
state.  See  sees.  3258,  3800,  R.  8.  1878.  Sec.  3258  reads  as 
follows:  "An  executor  of  an  executor  shall  have  no  au- 
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thority  to  commence  or  maintain  any  action  or  proceeding 
relating  to  the  estate,  eflFects,  or  rights  of  the  testator  of 
the  first  executor,  or  to  take  any  charge  or  control  thereof 
as  sach  executor."  This  section  clearly  prohibits  the  ex- 
ecutrix of  Alexander  Wilson  from  in  any  way  intermeddling 
with  the  estate  of  the  testator  Terry,  and  from  commenc- 
ing any  action  or  proceeding  in  relation  to  such  estate  as 
such  executrix.  So  far  the  statute  is  very  clear.  Sec.  3800, 
R.  S.,  provides  for  the  appointment  of  an  administrator 
with  the  will  annexed  for  the  purpose  of  completing  the 
administration  of  the  will  of  the  testator  Terry.  Under 
these  sections  it  appears  to  us  that  the  executrix  of  the 
estate  of  Alexander  Wilson  has  no  duty  to  perform  in  re- 
gard to  the  settlement  of  the  estate  of  Terry  merely  by 
reason  of  the  fact  that  she  is  the  executrix  of  her  husband's 
will  She  is  a  stranger  to  the  administration  or  execution 
of  the  will  of  Terry,  and  can  no  more  be  called  upon  to 
settle  that  estate  than  if  she  had  not  been  named  as  execa- 
trix  of  the  will  of  her  husband.  This  has  been  so  held  by 
the  courts  of  New  York,  New  Jersey,  California,  and  Illi- 
nois, under  similar  provisions  of  law.  Schetick  v,  SoliencKs 
Ec'rs,  3  N.  J.  Law,  562,  563,  565;  Dakin  v.  Demming,  6 
Paige,  95;  Bush  v.  Lindseyy4A  Cal.  121;  Welder  v.  Fitch^ 
62  Cal.  638 ;  In  re  Fithiauy  44  Hun,  457 ;  Tracey  v.  Haddet^ 
78  111.  30.  But  these  decisions  do  not  in  any  way  interfere 
with  the  rights  of  those  claiming  an  interest  in  the  estate 
of  Terry  to  compel  the  executrix  of  Wilson,  or  to  compel 
his  widow,  irrespective  of  her  representative  capacity,  to 
make  a  disclosure  upon  oath  of  any  money,  property,  or 
eflFects  belonging  to  the  estate  of  Terry,  which  may  have 
come  into  her  possession  or  under  her  control  as  executrix 
of  the  estate  of  her  husband  or  otherwise ;  and  she  may  be 
compelled  by  the  county  court,  upon  application  of  some 
person  interested  in  the  estate  of  Terry,  to  make  such  dis- 
closure in  regard  to  such  matters  under  the  provisioos  of 
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sec.  8825,  R.  S.  1878.  This  was  so  decided  in  the  case  of 
Perrin  v.  Calhoun  CirouU  Judge^  49  Mich.  342,  345.  The 
proceeding  in  the  Michigan  case  was  a  proceeding  under 
sec.  4408,  Conip.  Laws,  Mich.,  which  section  is  literally  the 
same  as  our  sec.  3825,  R.  S.  of  this  state.  The  relief  which 
a  party  may  have  under  said  section  is  commented  upon 
by  this  court  in  Saddington  v.  Hewitt^  70  Wis.  240.  Upon 
the  nature  of  the  duties  of  the  executrix,  upon  the  law  of 
this  state  as  it  stood  previous  to  the  enactment  of  ch.  1, 
Laws  of  1870,  now  sees.  3933,  3934,  R  S.  1878,  and  upon 
authority,  we  think  the  county  court  had  no  authority  to 
compel  the  appellant,  as  executrix  of  her  husband's  estate, 
to  render  an  a'ccount  and  settle  the  business  of  her  husband 
as  the  executor  of  the  estate  of  Terry. 

It  is  claimed  by  the  learned  counsel  for  the  respondents 
that  sees.  3933,  3934,  R.  S.,  confer  this  power  upon  the 
county  court.  It  is  admitted  that  these  sections  give  the 
county  court  jurisdiction  to  settle  the  accounts  of  a  deceased 
executor,  and  it  may  be  claimed  that  the  enactment  of 
these  sections  clearly  implied  that  the  county  court  had 
theretofore  power  to  settle  such  account;  but  it  is  insisted 
on  the  part  of  the  learned  counsel  for  the  appellant  that, 
in  the  absence  of  any  direction  as  to  who  shall  render  or 
state  the  account  or  how  the  same  shall  be  settled  and  ad- 
justed, there  is  no  power  to  compel  the  executor  of  a 
deceased  executor  to  render  and  settle  such  account.  The 
claim  is  that  the  party  or  parties  desiring  to  have  the  ac- 
count of  the  deceased  executor  settled  and  adjusted  must 
produce  to  the  court  the  evidence  from  which  the  court 
may  state  and  settle  the  account,  and,  if  the  evidence  or 
any  part  of  it  necessary  to  state  such  account  is  in  the  pos- 
session or  control  of  the  executrix,  it  must  be  obtained  from 
her  in  the  same  manner  as  if  it  were  in  the  hands  or  under 
the  control  of  any  other  stranger  to  the  estate  of  Terry. 
This  argument  is  sustained  to  some  extent  by  the  language 
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of  sec.  3933,  R  S.  The  language  of  the  section  is:  *'No 
action  shall  be  commenced  upon  the  administration  bond  of 
such  deceased  executor  or  administrator  against  the  sureties 
in  such  bond,  or  either  of  them,  until  such  sureties,  or  one 
of  them,  shall  have  an  opportunity  to  apply  for  and  have  a 
settlement  of  the  administration  accounts  of  such  deceased 
executor  or  administrator."  The  delay  in  bringing  action 
on  the  bond  is  for  the  benefit  of  the  sureties,  and  to  allow 
them  time  to  settle  the  accounts  of  their  principal  in  his 
stead.  And  sec.  3934  expressly  confers  power  upon  the 
county  court  to  settle  the  accounts  of  a  deceased  executor 
or  administrator  upon  the  application  of  the  surety  in  iJie 
hond^  or  of  any  other  person  interestedin  the  hetUement^  upon 
notice  given,  etc. 

The  provisions  of  these  sections  do  not  pretend  to  cast 
any  duty  upon  the  representative  of  a  deceased  executor  or 
administrator  which  did  not  theretofore  rest  upon  him, 
and,  as  we  have  said  above,  no  such  duty  rests  upon  such 
representative  under  any  other  provision  of  the  statute. 
We  think  the  moving  party  must  furnish  the  proofs  to  en- 
able the  court  to  state  and  settle  the  account.  He  can 
have  all  the  knowledge  which  the  representative  has  by 
calling  him  or  her  as  a  witness,  and  by  compelling  the  pro- 
duction of  all  books,  accounts,  or  other  documentary  evi- 
dence in  the  possession  or  control  of  the  representative, 
and  can  obtain  a  discovery  of  all  property  or  effects  belong- 
ing to  the  estate  of  Terry  in  the  hands  or  under  the  control 
of  the  executrix  by  a  proceeding  under  sec.  3825,  R  S. 
The  executrix  is  undoubtedly  a  party  interested,  within 
the  meaning  of  sec.  3934,  R  S.,  as  the  settlement  of  such 
account  might  establish  a  claim  against  the  estate  of  her 
testator,  and  as  such  she  might  apply  to  the  county  court 
for  a  settlement  of  the  accounts  of  her  deceased  husband. 
And  in  such  case  she  would  have  to  furnish  the  proofs  upon 
which  the  accounts  should  be  stated  and  settled.     But,  if 
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she  declines  to  make  the  application  for  a  settlement,  we 
are  of  the  opinion  that  the  county  court  cannot  compel  her 
to  do  so. 

By  the  Goxirt, —  The  order  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  to  said  court  with  in- 
structions to  enter  an  order  reversing  so  much  of  the  order 
of  the  county  court  appealed  from  as  requires  the  said 
Frances  II,  Wilson^  executrix,  etc.,  to  render  and  file  in  the 
said  county  court,  on  or  before  the  8th  day  of  August, 
1888,  the  final  and  complete  account  of  the  said  Alexander 
"Wilson  as  the  executor  of  the .  last  will  of  said  John  B. 
Terry,  deceased,  from  the  time  of  his  appointment  as  such 
executor  to  the  time  of  his  death,  and  that  the  said  account 
thus  rendered  be  considered  and  settled  by  said  court, 
without  further  notice,  on  the  said  8th  day  of  August, 
1888,  at  9  o'clock  a.  m.  of  said  day,  or  as  soon  thereafter 
as  counsel  can  be  heard;  and  for  further  proceedings  ac- 
cording to  law. 


Jackson,  Appellant,  vs.  The  Wobthwestern  Mutual  Re- 
lief Association,  Kespondent. 

January  31  —  February  19, 1889, 

Life  insurance:  Mutual  benefit  company:  Refusal  to  make  asseaement: 
Action  at  law  or  in  equity:  Damages, 

Bj  the  terms  of  a  contract  of  life  insurance  the  company  agreed  to 
pay  to  the  beneficiary,  upon  the  death  of  the  insured,  **  eighty  per 
cent  of  an  assessment  levied  and  collected  therefor,  not  exceeding 
$4,000,"  etc.  Held,  that  for  a  breach  of  such  contract  by  neglect 
and  refusal  to  make  the  assessment  the  beneficiary  may  maintain 
an  action  at  law  and,  if  it  appears  that  such  an  assessment  would 
have  produced  a  substantial  sum,  may  recover  substantial  dam- 
ages. 
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APPEAL  from  the  Circuit  Court  for  Iowa  County. 

The  following  statement  of  the  case  was  prepared  bj 
Mr.  Justice  Cassoday  : 

The  amended  complaint  alleges,  in  effect,  the  incorpora- 
tion and  existence  of  the  defendant  at  the  times  named;  its 
right  to  do  a  mutual  life  insurance  business  and  issue  the 
policy  or  certificate  sued  upon;  the  application  of  the 
plaintifiTs  wife  to  the  defendant,  March  19, 1886,  for  such 
policy  upon  her  life,  to  the  amount  of  $4,000,  payable  in 
case  of  death  to  the  plaintifiF;  that  said  wife  submitted  to  a 
medical  examination  by  the  defendant's  physician,  and 
thereupon  her  application  was  approved  and  accepted; 
and  thereupon,  and  on  March  23,  1886,  the  defendant  is- 
sued and  delivered  to  her  thereon  its  policy  for  such  insur- 
ance in  the  form  of  a  certificate  of  membership  executed  in 
due  form,  the  essential  portions  of  which  certificate  to  be 
considered  on  this  demurrer  are  as  follows :  '^  That  in  con- 
sideration of  the  payment  of  an  assessment  not  to  exceed 
ninety  cents  on  the  maturity  of  the  certificate  of  any  other 
member  at  the  office  of  the  association,  within  thirty  days 
after  due  notice  thereof,  the  association,  upon  maturity  of 
this  certificate,  and  within  sixty  days  after  the  proof  and 
allowance  of  such  claim,  upon  presentation  hereof,  will  pay 
the  above-named  member,  or,  in  case  of  death,  the  bene- 
ficiary, if  living,  otherwise  the  heirs  of  such  member,  a 
benefit,  in  case  of:  .  .  .  Second.  Maturity  by  death  or 
by  limitation  on  the  23d  day  of  September,  A.  D.  1926, 
eighty  per  cent,  of  an  assessment  levied  and  collected  there- 
for, not  exceeding  four  thousand  dollars,  less  any  payment 
before  made  on  account  of  disability,  or  any  indebtedness 
due  or  accrued  to  the  association  from  such  member." 

The  said  amended  complaint  further  alleges:  "That  on 
the  13th  day  of  February,  1888,  at  said  Mineral  Point,  the 
said  Cordelia  Jackson  died,  and,  on  information  and  belief, 
this  plaintiff  alleges  that  the  said  Cordelia  Jackson^  during 
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her  life-time,  so  kept,  performed,  and  complied  with  all  the 
terms  and  conditions,  and  paid  the  assessments  niade  and 
demanded  of  her  under  the  terms  of  said  policy  of  insurance 
or  certificate  of  membership,  by  her  to  be  kept  and  per- 
formed by  the  terms  thereof,  as  to  keep  the  same  in  full 
force,  validity,  and  effect  up  to  the  time  of  her  death,  and 
that  the  same  was  in  full  force  and  effect  when  she  died; 
that  on  the  28th  day  of  February,  1888,  this  plaintiff  noti- 
fied defendant  of  the  death  of  said  Cordelia  Jackson,  and 
asked  for  blanks  on  which  to  make  out  formal  proofs  of  her 
death,  but  that  said  defendant  refused  to  send  or  furnish 
them  to  plaintiff;  that  on  or  about  the  16th  day  of  April, 
1888,  plaintiff  served  upon  the  defendant  sworn  proof  of 
the  death  of  said  Cordelia  Jackson,  presented  said  certifi- 
cate, and  filed  with  defendant  a  claim  and  demand  for  the 
Itmount  which  the  said  defendant,  under  and  in  said  policy 
of  insurance  or  certificate  of  membership  number  2,939, 
agreed  to  pay  plaintiff  in  case  of  the  death  of  the  said  Cor- 
delia Jackson,  and  has  often  since  made  demands  for  said 
amount;  but  that  defendant  has  at  all  such  times  denied, 
and  now  denies,  any  and  all  liability  to  plaintiff  under  or 
on  account  of  said  policy  of  insurance  or  certificate  of  mem- 
berahip,  and  has  always  refused,  and  now  refuses,  to  levy 
an  assessment  upon  the  members  of  such  association  for  the 
use  and  benefit  of  plaintiff,  as  provided  for  in  said  policy  of 
insurance  or  certificate  of  membership,  and  has  always  re- 
fused, and  still  refuses,  to  pay  to  plaintiff  any  sum  whatever 
under  or  on  account  of  the  same.  Plaintiff  shows,  on  in- 
formation and  belief,  that  at  the  time  said  Cordelia  Jackson 
died,  eighty  per  cent,  of  an  assessment  upon  the  members 
of  said  association,  as  provided  for  in  said  policy  of  itisur- 
ance  or  certificate  of  membership,  would  have  amounted  to 
at  least  four  thousand  dollars.  And  plaintiff  alleges  and 
claims  on  information  and  belief  that,  on  the  death  of  the 
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said  Cordelia  Jackson,  said  defendant  became  indebted  to 
plaintiff  under  the  terms,  conditions,  and  provisions  of  said 
poli<5y  of  insurance  or  certificate  of  membership  in  the  sum 
of  four  thousand  dollars.  Plaintiff  further  shows  that  de- 
fendant has  failed  to  comply  with  the  agreements  and  un- 
dertakings by  it  made  and  assumed  in  and  by  said  policy  of 
insurance  or  certificate  of  membership,  in  that  it  has  neg- 
lected and  refused  to  make  an  assessment  upon  its  members 
for  the  use  and  benefit  of  plaintiff,  as  provided  for  in  said 
policy  of  insurance  or  certificate  of  membership,  or  to  pay 
to  plaintiff,  on  demand  made  as  aforesaid,  the  whole  or  any 
part  of  the  said  sum  it  agreed  to  pay  him  on  the  death  of 
said  Cordelia  Jackson.  By  reason  of  which  premises  above 
set  forth  plaintiff  alleged  that  he  has  been  damaged  in  the 
sum  of  four  thousand  dollars.  Wherefore  plaintiff  demands 
judgment  against  the  defendant  in  the  sum  of  four  thousand 
dollars,  or  for  such  other  and  further  relief  or  judgment  as 
he  may  be  entitled  to  in  the  premises,  together  with  his 
costs  and  disbursements  herein." 

To  such  amended  complaint  the  defendant  demurred  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  December  4,  1888,  the  court  sustained 
such  demurrer,  and  from  the  order  sustaining  the  same  the 
plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Spenaley  c6  Mcllr 
hon  and  H,  W,  Chynowethy  and  oral  argument  by  Calvert 
Spenaley  and  H,  TT.  Chynoioeth. 

For  the  respondent  there  was  a  brief  by  F,  E.  Parkimony 
attorney,  and  Burr  W,  Jonesy  of  counsel,  and  oral  argu- 
ment by  Mr.  Jones.  To  the  point  that  plaintiff's  remedy 
was  in  equity  and  not  at  law,  they  cited  Smith  v.  GovenatU 
Mut.  Ben.  Asso.  24  Fed.  Eep.  685 ;  Bailey  v.  Mut.  Ben. 
Asso.  71  Iowa,  689;  Newman  v.  Covenant  Mut.  Ben.  A%%o. 
72  id.  242;  Rainsbarger  v.  Union  Mut.  Aid  Asso.  id.  191. 
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Cassoday,  J.  This  is  an  action  at  law  to  recover  dam- 
ages for  an  alleged  breach  of  contract  of  insurance.  There 
is  no  claim  that  the  facts  alleged  do  not  constitute  a  bipd- 
ing  contract  of  insurance,  nor  that  tbey  do  not  show  a 
breach  of  such  contract.  The  theory  of  the  defendant  is 
that,  conceding  the  validity  of  the  contract  and  the  breach 
of  it,  yet  that  the  plaintiff  has  mistaken  his  remedy  by 
bringing  his  action  at  law  instead  of  proceeding  in  equity 
to  enforce  the  assessment  mentioned  in  the  contract.  If 
such  is  the  fact,  then,  under  the  earlier  decisions  of  this 
court,  and  since  adhered  to,  the  question  may  be  properly 
raised  by  demurrer. 

The  only  question  presented  is,  therefore,  whether,  upon 
the  showing  made,  an  action  at  law  for  damages  by  reason 
of  the  breach  of  contract  alleged  can  be  maintained.  The 
question,  it  will  be  observed,  is  not  as  to  the  true  amount 
or  the  true  measure  of  damages,  but  only  whether  the 
plaintiff  is  entitled  to  substantial  damages  for  such  breach. 
There  are  certainly  authorities  to  the  effect  that  a  bill  in 
equity  may  be  maintained  to  enforce  payment  of  such  cer- 
tificates by  compelling  a  specific  performance  of  similar 
contracts  through  assessments  as  stipulated.  Covenant  Mut. 
Ben.  Asso,  v.  Sears,  114  111.  108;  Smith  v.  Covenant  Mut. 
Ben.  Asso.  24  Fed.  Rep.  689;  Rainsbarger  v.  Onion  Mut. 
Aid  Asso.  72  Iowa,  191 ;  Tobin  v.  Western  Mut.  Aid  Societyy 
72  Iowa,  261.  It  has  also  been  held  that  mandamus  is  not 
an  appropriate  remedy  to  compel  such  assessments.  Bur- 
land  V.  Northwestern  Mut.  Ben.  Asso.  47  Mich.  424;  Excel- 
sior Mut.  Aid  Asso.  V.  Biddley  91  Ind.  84.  The  decided 
weight  of  authority,  however,  seems  to  be  to  the  effect  that 
an  action  at  law  to  recover  damages  may  be  maintained 
upon  such  contract  for  a  refusal  or  neglect  to  make  such 
assessment.  Earnshaw  v.  Sun  Mut.  Aid  Society,  68  Md. 
465 ;  Suppiger  v.  Covenant  Mut.  Ben.  Asso.  20  Bradw.  595 ; 
Neskern  v.  Northwestern  E.  db  Z.  Asso,  30  Minn.  406;  Ztied- 
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eri  E^r  v.  Hartford  Z.  cfe  A.  Ins.  Co.  12  Fed.  Rep.  465; 
Kansas  Protective  Union  v.  Whitty  36  Kan.  760;  Kaw  Val- 
ley L.  Asso.  V.  Zemke,  19  Pac.  Rep.  (Kaa.),  337;  Freeman  v. 
National  Ben.  Society ^  4t2  Hun,  252;  Reynolds  v.  Equitable 
Accident  Asso.  1  N.  Y.  Supp.  738;  Elkhart  Jfut,  A.,  B.  & 
It.  Asso.  V.  Uougktonj  103  Ind.  286;  Burland  v.  Northwest- 
em  Mut.  Ben.  Association^  47  Mich.  424;  Bac.  Ben.  Soc. 
§  453.  But  to  maintain  sach  action  at  law,  such  breach 
must  be  alleged  and  proved.  Curtis  v.  Mut.  Ben.  Life  Co. 
4&  Conn.  98;  Taylor  v.  National  T.  Belief  Union,  94  Mo.  35. 

The  principal  diflference  in  these  two  classes  of  adjudica- 
tions turns  upon  the  question  whether  such  recovery  for 
such  breach  of  contract  is  limited  to  mere  nominal  dam- 
ages, or  extends  to  substantial  damages.  In  some  of  these 
cases  which  allow  substantial  damages  the  courts  have  gone 
so  far  as  to  hold  that  the  beneficiaries  may  recover  the 
fnaximum  amount  named  in  the  contract,  unless  the  de- 
fendant shows  by  pleadings  and  proof  that  such  sum  should 
be  reduced.  But,  as  indicated  in  some  of  the  other  cases 
cited,  the  recovery  cannot  exceed  the  amount  stipulated  in 
the  contract.  We  make  no  attempt  to  anal^'ze  the  cases, 
nor  to  point  out  any  supposed  fallacies.  We  agree  with 
that  class  of  cases  which  hold,  in  effect,  that,  for  a  substan- 
tial breach  of  such  contract,  the  beneficiary  may  recover 
substantial  damages  in  an  action  at  law.  As  indicated  in 
Eamshaw  v.  Sun  Mut.  Aid  Society,  68  Md.  465,  there  may 
be  some  difficulty  as  to  the  true  measure  of  damages  and 
the  enforcement  of  the  judgment  in  case  of  recovery.  So 
there  may  be  difficulty  in  obtaining  the  requisite  proof  to 
establish  the  plaintiff's  claim.  But  these  considerations  are 
not  before  us  on  this  demurrer,  which  concedes  the  truth- 
fulness of  all  the  allegations  of  the  complaint. 

The  question  is  one  of  pleading  upon  contract.  Under 
the  contract  in  question  the  plaintiff  was  entitled,  upon  the 
death  of  his  wife,  to  eighty  per  cent,  of  an  assessment  to 
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be  thereupon  levied  and  collected  therefor,  not  exceeding 
$4,000,  less  any  payment,  etc.  Upon  such  death  it  became 
the  duty  of  tlie  defendant  under  the  contract  to  make  such 
levy  and  collection.  According  to  the  allegations  of  the 
complaint,  it  not  only  neglected  and  refused  to  do  so,  but 
denied  all  liability.  It  is  also  alleged,  in  effect,  and  of 
course  admitted  by  the  demurrer,  that  eighty  per  cent,  of 
such  assessment  *'  would  have  amounted  to  at  least  four 
thousand  dollars."  With  this  confession  before  us  we  can- 
not hold,  as  a  matter  of  law,  that  the  plaintiflF  has  only  sus- 
tained nominal  damages  by  reason  of  such  breach,  merely 
because  there  may  be  a  total  or  partial  failure  of  proof,  or 
that  it  may  be  difficult  in  advance  of  such  levy  and  at- 
tempted collection  of  such  assessment  to  ascertain  the  pre- 
cise amount  of  damages  which  the  plaintiff  may  be  entitled 
to  recover.  Several  of  the  authorities  cited  sustain  these 
views.  The  breach  of  an  agreement  to  make  such  levy 
and  collection  of  such  assessment  seems  to  be  somewhat 
similar  to  the  breach  of  an  agreement  to  insure,  upon  which 
actions  at  law  have  frequently  been  sustained. 

By  the  Court —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  accord- 
ing to  law. 


Garvin,  Respondent,  vs.  Gates,  Appellant. 

February  1  —  February  19,  1889, 

(1)  Contracts:  Logs  and  logging:  Court  and  jury,  fij  Settlement: 
Instruction  to  jury.  (S)  Recoupment:  Partial  performance  of 
contract.    (^)  Evidence:  Conversations  with  third  persons. 

1.  By  the  terms  of  a  contract  logs  were  to  be  delivered  into  a  certain 

stream  **  in  good  driving  water."  and  landed  "  so  that  they  could 

be  easily  started  through  the  dam  in  the  spring."    It  appeared 

that  at  the  point  where  the  logs  were  landed  the  stream,  at  its  or- 

VOL.78  — 83 
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dinarj  stage,  really  had  no  good  driving  water,  but  that  at  times 
of  high  water  logs  could  be  run  therefrom  by  means  of  the  water 
set  back  from  a  flooding  dam  below ;  and  the  evidence  tended  to 
show  that  the  logs  might  have  been  run  down  the  stream  had 
not  the  dam  below  been  choked  with  other  logs.  Held,  that  it 
was  not  error  to  submit  to  the  jury  the  question  whether  the  logs 
were  delivered  in  good  driving  water. 

8.  In  an  action  for  a  balance  alleged  to  be  due  upon  an  account  stated, 
the  plaintiff  attempted  to  prove  a  settlement  of  all  matters  be- 
tween the  parties.  The  court  charged  the  jury  that  if  all  matters 
were  settled,  and  the  defendant,  knowing  just  how  the  plaintiff 
had  performed  the  contract  upon  which  his  claim  was  based,  had 
talked  over  that  matter,  and  the  parties  agreed  as  to  the  amount 
due,  then  they  were  bound  by  the  settlement:  that  no  advantage 
could  be  taken,  but  the  parties  must  have  fully  understood  and 
agreed  that  any  claim  for  a  breach  of  the  contract  was  included  in 
the  matters  settled,  otherwise  such  claim  was  still  open  and  unad- 
justed.   Held,  sufficiently  favorable  to  the  defendant. 

8.  In  an  action  upon  a  contract  which  the  plaintiff  had  not  fully  per- 
formed and  which  the  defendant  had  employed  a  third  person  to 
complete,  the  defendant  may  recoup  what  such  completion  was 
fairly  worth,  but  not  necessarily  all  he  paid  therefor. 

4.  A  party  may  state  his  understanding  of  a  conversation  between  him 
and  a  third  person  who  has  testified  as  to  the  same  on  behalf  of 
the  opposite  party, 

APPEAL  from  the  Circuit  Court  for  Clark  County. 

The  complaint  alleges,  for  a  first  cause  of  action,  that  on 
March  25,  1886,  an  account  was  stated  between  the  parties 
and  a  balance  of  $369  was  found  to  be  due  from  the  de- 
fendant to  the  plaintiff;  that  the  defendant  promised  to 
pay  said  sum,  but  no  part  thereof  has  been  paid.  For  a 
secoild  cause  of  action  it  is  alleged  that  the  defendant  is  in- 
debted to  the  plaintiff  in  the  sum  of  $101.10  upon  an  ac- 
count for  goods,  etc.,  sold  and  delivered,  labor  and  services 
rendered,  the  use  and  hire  of  a  team,  and  moneys  paid  for 
the  defendant  at  his  request,  between  March  25  and  July 
25,  1886.  Judgment  is  demanded  for  said  sums,  with  in- 
terest. 

The  answer,  besides  denying  all  allegations  not  admitted, 
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alleges  that  in  November,  1885,  the  plaintiff  agreed  for  a 
stipulated  compensation  per  thousand  feet  to  cut,  mark, 
stamp,  haul  and  deliver,  during  the  ensuing  winter,  all  the 
pine  timber  on  a  certain  quarter  section  of  land,  and  "  to 
deliver  the  logs  into  Hay  creek  in  good  driving  water,  and 
land  them  so  they  can  be  easily  started  through  the  dam  in 
the  spring;  "  that  in  pursuance  of  such  contract  the  plaint- 
iff delivered  into  Hay  creek  a  quantity  of  logs  from  such 
quarter  section ;  that  on  March  25, 1886,  the  parties  had  an 
accounting  by  which  it  was  ascertained  that  after  allowing 
to  the  plaintiff  the  stipulated  compensation  for  all  logs 
which  he  claimed  to  have  delivered  according  to  the  agree- 
ment, and  deducting  advances  made  by  the  defendant, 
there  remained  a  balance  of  $369  in  favor  of  the  plaintiff. 
The  answer  then  alleges  that  said  accounting  and  settle- 
ment was  to  be  final  only  in  case  the  logs  were  delivered 
in  accordance  with  the  agreement,  and  that  it  was  procured 
by  the  plaintiff  by  falsely  representing  that  the  logs  had 
been  so  delivered,  the  plaintiff  then  well  knowing  that  he 
had  not  delivered  the  logs  in  good  driving  water  so  that 
they  could  be  easily  started  through  the  dam,  but  the  situ- 
ation of  the  logs  being  then  unknown  to  the  defendant. 
The  answer  then  alleges  that  the  defendant  was  put  to  great 
expense  in  starting  said  logs  through  the  dam  in  addition 
to  what  he  would  have  been  had  the  logs  been  landed  in 
good  driving  water,  to  wit,  in  the  sum  of  $300. 

Further,  by  way  of  counterclaim,  the  answer  alleges  that 
the  plaintiff  is  indebted  to  the  defendant  in  the  sum  of 
$200  for  the  driving  of  about  200,000  feet  of  logs  belonging 
to  the  plaintiff,  in  the  spring  and  summer  of  1886.  Judg- 
ment is  demanded  on  the  counterclaim  for  $131. 

A  reply  admitted  the  making  of  the  agreement  set  up  in 
the  answer,  and  alleged  that  the  logs  of  the  plaintiff,  driven 
by  the  defendant,  were  not  to  be  charged  for  by  the  de- 
fendant at  a  higher  rate  than  fifty  cents  per  thousand. 
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The  evidence  given  on  the  trial,  and  the  instructions  to 
the  jury,  will  sufficiently  appear  from  the  opinion.  It 
seems  to  have  been  agreed  by  the  parties  on  the  trial  that 
tlie  amount  found  due  to  the  plaintiff  on  the  accounting 
was  $3GSF.43,  and  that  th^  defendant  was  indebted  to  the 
plaintiff  upon  the  second  cause  of  action  in  the  sum  of 
$93.80.  The  jury  found  a  verdict  in  favor  of  the  plaintiff 
for  $329.49.  Whether  the  jury  allowed  the  entire  differ- 
ence between  this  amount  and  the  face  of  the  plaintiffs 
claims  with  interest,  for  the  driving  of  the  plaintiff's  log* 
by  the  defendant,  or  allowed  something  upon  the  defend- 
ant's claim  for  expenses  incurred  because  the  logs  were  not 
landed  in  good  driving  water,  does  not  appear.  The  de- 
fendant appeals  from  the  judgment  entered  on  the  verdict 

R,  J,  MaoBride^  for  the  appellant,  contended,  inter  cdia^ 
that  the  court  erred  in  charging  that  if  what  the  defendant 
paid  for  having  the  logs  hauled  from  above  the  beaver  dam 
down  the  creek  into  good  driving  water  was  more  than  it 
was  fairly  worth,  then  the  plaintiff  would  not  be  liable  to 
account  to  him  for  the  full  amount  paid,  but  only  for  what 
it  was  fairly  worth.  The  true  rule  is  that  in  such  a  case 
the  defendant  would  be  entitled  to  recover  the  cost  of  ful- 
filling and  completing  the  plaintiff's  contract.  Hinckley  r. 
Beckwith,  13  Wis.  31,  36;  Peters  v.  Whitney,  23  Barb.  24; 
Usher  V,  Hiatty  18  Kan.  195 ;  Masterton  v.  Mayor,  7  Hill,  61 ; 
Fox  V,  Harding,  7  Cash.  516;  1  Sedgw.  on  Dam.  (7th  ed.), 
459,  note  a;  Boyd  v,  Mc'ighan,  48  N.  J.  Law,  404. 

For  the  respondent  there  was  a  brief  by  James  0*NeiU 
and  Geo,  L.  Jacques,  and  oral  argument  by  Mr.  (TNeUL 

Cole,  C.  J.  The  principal  controversy  in  this  case  turns 
upon  the  question  whether  the  plaintiff  performed  his  con- 
tract by  delivering  the  logs  which  he  cut  for  the  defendant 
into  Hay  creek  in  good  driving  water,  landing  them  so  that 
they  could  be  easily  started  through  the  dam  in  the  spring. 
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The  defendant  claims  that  he  did  not  thus  deliver  them, 
and  that  in  consequence  of  the  logs  being  delivered  at  a 
wrong  place  he  was  put  to  great  expense  in  getting  them 
to  water  where  they  could  be  floated  down  the  stream. 
The  agreement  is  plain,  and  bound  the  plaintiff  to  "  deliver 
the  logs  into  Hay  creek  in  good  driving  water,  and  land 
them  so  they  can  be  easily  started  through  the  dam  in  the 
spring."  Was  this  condition  kept  and  performed  by  the 
plaintiff? 

The  contract  should  be  construed  in  the  light  of  the  sur- 
rounding circumstances  and  the  situation  of  the  parties  in  re- 
spect to  the  subject  matter  about  which  they  were  contract- 
ing. This  rule  is  familiar  in  the  interpretation  of  contracts, 
that  the  court  should  as  far  as  possible  put  itself  in  the  situa- 
tion of  the  parties,  and  see  how  the  terms  of  the  instrument 
affect  the  property  or  subject  matter.  1  Greenl.  Ev.  §  287. 
The  evidence  shows  that  the  logs  in  question  were  delivered 
or  landed  on  Hay  creek  at  an  old  beaver  dam.  This  beaver 
dam  was  a  little  distance  above  a  flooding  dam,  constructed 
to  set  back  the  water.  The  evidence  is  quite  in  accord  and 
conclusive  that  Hay  creek,  at  the  point  where  the  logs  were 
landed,  in  its  ordinary  and  usual  stage  of  water  really  had 
no  good  driving  water  for  floating  logs;  but  the  water 
which  set  back  from  the  flooding  dam  at  times  of  high 
water  was  suflScient  to  enable  logs  to  be  run  from  that 
point.  The  court  below  submitted  the  question  to  the  jury 
upon  the  evidence  whether  the  plaintiff  had  performed  his 
contract  by  landing  the  logs  at  a  place  that  lumbermen 
would  consider  fairly  good  driving  water,  and  where  the 
logs  could  be  got  at  with  fair  facility  in  the  season  of  ordi- 
nary driving  water.  It  seems  to  us  that  this  was  peculiarly 
a  question  of  fact  for  the  jury.  But  one  of  the  main  errors 
relied  on  for  a  reversal  of  the  judgment  is  this  action  of  the 
court  in  submitting  the  question  whether  the  logs  were 
landed  in  good  driving  water.     It  is  said  the  evidence  was 
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all  one  way  on  that  point,  and  that  the  court  should  have 
determined  as  a  matter  of  law  that  the  logs  were  not  landed 
in  good  driving  water  within  the  meaning  of  the  contract. 
We  cannot  agree  with  counsel  in  that  view  of  the  mailer. 
Tiio  parties  must  be  presumed  to  have  contracted  with 
reference  to  the  nature  of  Hay  creek  in  Its  natural  condi- 
tion. And  when  the  plaintiff  landed  the  logs  in  the  creek 
as  near  the  floodiag  dam  as  was  necessary  to  enable  them 
to  be  run  down  the  stream  when  the  water  was  set  back  by 
the  dam  in  the  spring  as  it  usually  was,  he  had  performed 
his  contract.  There  is  consido^ble  testimony  that  the  logs 
might  have  been  run  down  the  channel  of  the  creek  through 
the  beaver  dam,  had  not  the  dam  below  been  choked  with 
logs.  So  that  the  difficulty  in  getting  the  logs  dc^ni  the 
stream  was  not  because  they  were  not  landed  in  good  driT- 
ing  water,  but  because  the  dam  was  filled  with  other  logs, 
which  prevented  these  from  being  driven.  We  do  not  say 
that  this  was  the  fact,  but  merely  that  there  was  evidence 
tending  to  prove  such  a  state  of  things,  which  it  was  proper 
to  submit  to  the  jury  with  the  other  circumstances.  So  it 
was  impossible  to  say,  as  a  matter  of  law,  that  the  real  ob- 
stacle to  running  the  logs  was  because  they  were  not 
landed,  as  the  contract  required,  in  good  driving  water;  for 
there  certainly  is  evidence  that  they  might  have  been  driven 
in  the  spring  from  where  they  were  landed,  if  the  dam  be- 
low had  been  free  from  other  logs.  So  that  error  cannot 
be  predicated  upon  the  fact  that  the  question  was  submitted 
whether  the  plaintiff  performed  his  contract  by  placing  the 
logs  where  they  were  put  by  him.  If  the  logs  were  landed 
where  men  in  the  lumber  business,  engaged  in  driving  logs, 
would  consider  there  was  good  driving  water  in  view  of  the 
character  of  the  stream  and  its  surroundings,  this  was  all 
that  was  required  by  the  contract. 

Another  error  assigned  is  the  ruling  of  the  court  in  al- 
lowing the  plaintiff  to  answer,  under  objection,  the  question 
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put  to  him,  in  substance,  whether  he  knew  the  location  of 
the  beaver  dam  in  the  winter  when  he  was  putting  in  the 
logs.  It  is  said  it  made  no'di£ference  whether  he  knew  or 
did  not  know  of  the  existence  of  the  beaver  dam;  that  he 
was  bound  to  deliver  the  logs  in  good  driving  water.  Th« 
counsel  on  the  other  side  say,  in  answer  to  this  objection, 
that  the  question  was  not  asked  to  excuse  non-performance 
of  the  contract,  but  to  explain  a  conversation  that  the  wit- 
ness Bailey  had  testified  to,  and  to  show  that  the  plaintiff 
had  not  knowingly  landed  the  logs  at  an  improper  place. 
It  seems  to  us  it  was  competent  for  the  plaintiff  to  state 
his  understanding  of  the  conversation  he  had  with  Bailey, 
and  which  the  latter  had  testified  to. 

The  question  asked  the  plaintiff  on  cross-examination, 
and  ruled  out,  as  to  whether  he  had  given  the  defendant  a 
note  for  a  yoke  of  oxen  purchased  in  November,  1876,  was 
clearly  irrelevant,  and  properly  excluded. 

Some  exceptions  were  taken  to  the  charge  of  the  court. 
In  the  complaint  it  was  alleged  that  there  was  an  account- 
ing between  the  parties  in  March,  1880,  and  that  a  balance 
of  $369  was  found  due  from  the  defendant  to  the  plaintiff. 
On  the  trial  there  was  an  effort  made  to  prove  a  settlement 
of  all  matters  between  the  parties.  In  regard  to  this  account 
stated,  the  court,  in  effect,  charged  that  if  all  matters  were 
settled  and  the  defendant,  knowing  just  how  the  logs  were 
landed,  had  talked  over  that  matter,  and  the  parties  agreed 
as  to  the  amount  due,  then  they  were  bound  by  the  settle- 
ment; that  no  advantage  could  be  taken,  but  the  parties 
must  fully  understand  and  agree  that  any  claim  for  a 
breach  of  the  contract  was  included  in  the  matters  settled, 
otherwise  such  claim  was  still  open  and  unadjusted.  This 
is  really  all  the  charge  amounts  to,  and  we  can  perceive 
nothing  in  it  unfavorable  to  the  defendant.  The  defendant 
claimed  that  he  had  paid  $300  for  hauling  the  logs  from 
above  the  beaver  dam  down  the  creek  into  good  driving 
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water.  As  to  that  claim  the  court  charged  that,  if  the  de- 
fendant paid  for  this  hauling  more  than  it  was  reasonably 
worth,  the  plaintiff  would  not  be  liable  to  account  to  him  for 
the  full  amount,  but  only  for  what  the  hauling  was  fairly 
worth.  We  do  not  perceive  any  valid  objection  to  the  rule 
of  damages  thus  laid  down.  It  seems  to  be  founded  in  good 
sense,  and  accords  with  principles  of  justice  and  equity. 
Upon  what  principle  could  it  be  claimed  that  the  defendant 
was  entitled  to  recover  of  the  plaintiff  more  for  the  hauUng 
than  it  was  fairly  worth  to  do  it?  It  is  not  to  be  presumed 
he  would  pay  more  than  the  service  was  reasonably  worth, 
but  if  he  should  see  fit  to  do  so  he  ought  to  bear  the  loss. 
We  think  the  charge  is  unobjectionable. 

These  remarks  dispose  of  all  the  questions  which  we  deem 
it  necessary  to  notice. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


North,  Appellant,  vs.  La  Flesh  and  others,  Respondents. 

Feb^niary  1  —  February  19, 1889. 

Liens,  flj  Materials  furnished  to  husband  for  improvements  on  wifti 
land.  (2)  Mingling  lienable  and  non-lienable  items  in  one  ae- 
count:  Waiver  of  lien.  fS)  Practice:  Judgment.  (4)  Applica- 
tion of  payments.  (6-7 J  Pleading:  Immaterial  variances  between 
petition  and  complaint:  Description  of  premises. 

1.  Under  sec.  3314,  R.  S.,  as  amended  by  ch.  849,  Laws  of  1885,  one 

who  furnishes  materials  for  a  house  which  a  husband  is  buOding 
on  his  wife's  land  with  her  knowledge  and  consent,  may  ha^e  a 
lien  therefor  upon  such  land,  although  the  materials  were  piu^ 
chased  by  the  husband  upon  credit  without  the  authority  of  his 
wife.     Heath  v.  Solles,  ante,  p.  217,  followed. 

2.  The  fact  that  such  materials  are  charged  in  one  continuous  account 

with  non-lienable  goods  sold  to  the  husband,  does  not  impair  the 
right  to  a  lien  therefor,  where  the  value  of  the  lienable  matertais 
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can  easily  be  ascertained  from  the  account  itdclf  without  a  re- 
statement thereof. 

8.  In  sucli  a  case,  in  an  action  against  both  husband  and  wife,  the 
plaintiff  may  have  a  judgment  against  the  husband  for  the  whole 
amount  of  his  account,  and  a  further  judgment  making  a  portion 
of  that  amount  a  lien  upon  the  land  of  the  wifa 

4.  In  such  a  case  the  non-lienable  items  in  the  account  agi^nst  the 
husband  included  more  than  $280  which  the  plaintiff  had  advanced 
without  charge,  for  the  accommodation  of  the  husband,  to  pay 
freights  chargeable  to  the  latter.  Payments  amounting  to  about 
$310  had  been  made  on  the  general*  account,  no  application  thereof 
being  made  by  the  parties.  Held,  that  it  was  equitable  to  apply 
all  such  payments  on  the  non-lienable  items. 

6.  The  fact  that  the  petition  for  the  lien  states  that  the  materials  were 
sold  to  both  the  husband  and  the  wife,  while  the  complaint  and 
the  proofs  show  that  they  were  sold  to  the  husband  alone,  is  imma- 
terial. The  petition  might  be  amended  at  any  time  to  correspond 
with  the  complaint  and  proofs. 

6.  So  it  is  an  immaterial  variance  that  the  petition  states  that  the  ma- 

terials were  used  in  the  erection  of  a  certain  building  on  the  land 
in  question,  wliile  the  complaint  alleges  that  they  were  used  in  the 
erection  of  a  house  and  barn  thereon. 

7.  In  the  petition  for  a  lien  it  is  sufficient  to  describe  the  building  for 

which  the  materials  were  furnished  as  **  a  certain  building,"  if  the 
land  on  which  the  building  stands  is  accurately  described. 

APPEAL  from  the  Circuit  Court  for  Clark  County. 

This  is  an  action  on  an  account  for  goods,  wares,  and 
merchandise  alleged  to  have  been  sold  and  delivered  by  the 
plaintiff  to  the  defendant  T/iomas  J,  La  Flesh  between 
May  18, 1886,  and  May  23, 1887,  to  the  amount  of  §1,516.33, 
and  to  enforce  a  lien  upon  a  certain  forty -acre  lot  of  land 
described  in  the  complaint,  for  $466.80  of  such  amount.  It 
is  alleged  in  the  complaint  that  the  defendant  Elizabeth 
La  Fleshy  who  is  the  wife  of  the  defendant  Thomas^  is  the 
owner  of  the  land  upon  which  the  lien  is  sought  to  be  en- 
forced, and  that  a  portion  of  said  goods,  wares,  and  mer- 
chandise, of  the  value  of  $466.80,  consisted  of  building  ma- 
terials which  were  sold  to  be  used,  and  were  used,  in  the 
erection  of  u  house  and  barn  ujion  such  land,  with  the 
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knowledge  and  consent  of  the  defendant  Elizabeth.  It  is 
also  alleged  that  the  defendant  James  H.  Reddan  has  or 
claims  a  lien  upon  the  same  land,  but  which  lien,  if  any,  is 
subsequent  to  that  of  the  plaintiff. 

A  petition  for  a  lien  was  filed,  and  this  action  com- 
menced, within  the  times  limited  by  the  statute.  E.  S. 
sec.  3318.  The  sufficiency  of  the  petition  is  considered  in 
the  opinion. 

The  defendants  La  Flesh  answered  separately,  alleging, 
amongst  other  things,  that  the  defendant  Thomas  purchased 
the  materials  in  question  upon  his  own  credit  and  for  his 
own  use  and  benefit  as  principal  contractor,  and  erected 
the  building  in  question  as  such  for  his  wife,  and  that  the 
plaintiff  is  a  subcontractor  only  to  the  defendant  Thomas, 
Also  that  the  defendant  Elizabeth  never  authorized  her 
husband  or  any  other  person  to  purchase  such  materials  for 
her  use,  and  did  not  know  until  this  action  was  commeneed 
that  her  husband  had  purchased  the  same  on  credit;  and 
further,  that  he  agreed  to  erect  the  building  at  his  own  ex- 
pense. It  is  not  denied  that  the  buildings  were  erected 
with  her  knowledge  and  consent. 

The  cause  was  tried  by  the  court  (a  jury  having  been 
waived),  and  thereafter  the  following  findings  of  fact  and 
conclusions  of  law  were  filed : 

FINDINGS   OF  FACT. 

"(1)  That  during  all  the  time  mentioned  in  the  com- 
plaint the  plaintiff  was  a  hardware  merchant  and  dealer  in 
building  materials  at  Neillsville,  Clark  county,  Wisconsin. 

(2)  That  the  defendant  Thomas  J.  La  Fleshy  during  all  the 
time  mentioned  in  the  complaint  and  for  a  long  time  prior 
thereto,  was  a  dealer  in  building  materials,  and  a  dealer 
in  general  merchandise,  hardware,  lumber,  lath,  shingles, 
etc.,  and  had  a  general  store  in  Clark  county,  Wisconsin. 

(3)  That  on  and  between  the  18th  day  of  May,  1886,  and 
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the  23d  day  of  May,  1887,  plaintiff  sold  and  delivered  to 
the  defendant  Thomas  X  La  Flesh,  on  his  own  personal 
credit  and  account,  and  as  such  merchant,  goods,  wares, 
and  merchandise  and  building  materials,  and  performed 
labor  for  him,  and  paid  out  and  expended  moneys  for  him, 
at  his  request,  in  aU  to  the  amount  of  $1,723.67.  (4)  That 
the  defendant  Thomas  J.  La  Flesh  paid  thereon  in  money, 
shingles,  groceries,  etc.,  $310.21,  leaving  a  balance  due  un- 
paid, on  the  24th  day  of  May,  1887,  of  $1,412.96.  (5)  That 
a  further  payment  was  made  thereon,  November  17, 1887, 
of  $299.93,  so  that,  after  computing  interest  at  seven  per 
cent.,  there  was  due  at  the  date  of  the  trial  of  this  action, 
March  15,  1888,  $1,188.64.  (6)  That  said  merchandise  was 
charged  to  said  defendant  Thomas  J.  La  Flesh,  on  the 
books  of  the  plaintiflf,  in  the  order  in  which  they  were  pur- 
chased and  in  one  continuous  account,  without  reference  to 
the  use  thereof  in  any  particular  building,  and  without  ref- 
erence to  any  rights  to  or  claim  for  lien.  (7)  That  the  de- 
fendant EUeabetii  La  Flesh  is  the  wife  of  Thomas  J.  La 
Flesh.  (8)  That  the  drfwdant  Thomas  J.  La  Flesh  was 
not  the  agent  of  the  defendant  EUsAeih  La  Flesh,  and  had 
not  authority  from  her  to  so  act,  and  that  he  did  not  act 
as  ^he  agent  of  the  defendant  Elizaheth  La  Flesh  in  any  of 
the  matters  claimed  in  this  action.  (9)  That  the  defendant 
Elizaheth  La  Flesh  was  the  owner  of  the  lands  described  in 
the  complaint  all  the  time  mentioned  therein,  and  still  is 
the  owner  thereof.  That  she  constructed  a  building  thereon, 
and  knew  that  it  was  being  constructed,  and  consented  that 
it  might  be  constructed  thereon.  (10)  That  the  defendant 
Elizabeth  La  Flesh  did  not  know  and  did  not  consent  that 
any  of  the  materials  used  thereon  should  be  or  had  been 
purchased  on  credit,  but  believed  that  they  were  being  paid 
for  as  used  and  purchased.  (11)  That  the  defendant  James 
H,  Reddan  has  a  mortgage  on  said  real  estate  of  said  Eliza- 
beth  La  Flesh,  which  was  executed  to  him  August  4,  1887, 
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for  $6,000,  by  said  defendant  Elizabeth  La  Fleshy  which  is 
subsequent  to  the  last  date  of  goods  furnished  by  the  plaint- 
iff to  the  defendant  Thomas  J.  La  Flesh.  (12)  That  the 
plaintiff  has  no  lien  for  any  of  the  materials  mentioned  in 
the  complaint  on  the  property  described  in  said  complaint." 

CX>NCLU8IONS   OF   LAW. 

^^(1)  That  the  plaintiff  is  entitled  to  judgment  against 
the  defendant  Thomas  J.  La  Flesh  for  the  sum  of  $1,188.64, 
without  costs,  and  without  judgment  for  a  lien  on  the 
premises  described  in  the  complaint,  or  any  part  thereof. 
(2)  That  the  defendants  Elizabeth  La  Flesh  and  James  E, 
Eeddan  are  entitled  to  judgment  against  the  plaintiff 
Henry  A.  North.  Let  judgment  be  entered  accordingly, 
to  be  signed  by  the  clerk." 

Judgment  was  entered  in  accordance  with  the  foregoing 
conclusions  of  law.  The  plaintiff  appeals  from  such  judg- 
ment. 

Jam^s  O^Neilly  for  the  appellant 

For  the  respondents  there  was  a  brief  by  R.  F.  Kouniz, 
attorney,  and  R.  J.  MacBride^  of  counsel,  and  oral  argu- 
ment by  Mr.  Mac  Bride.  They  contended,  inter  alia^  that 
a  contract  or  agreement  more  specific  than  the  mere  pur- 
chase of  the  materials  in  the  ordinary  course  of  trade  is 
necessary  to  entitle  a  party  to  a  lien.  It  must  be  shown 
that  the  materials  were  furnished  especially  to  be  used  in 
or  about  the  building.  Cotes  v.  Shorei/,  8  Iowa,  416;  Jonea 
V.  Swan,  2X  id.  181;  Stockwdl  v.  Carpenter,  27  id.  119;  Hill 
V.  Sloan,  59  Ind.  186;  Miller  v.  Eoseboom,  id.  345;  HiUs  i\ 
Elliott,  16  Serg.  &  R.  56;  Choteau  v.  Thompson,  2  Ohio  St. 
114;  Rogers  v.  Currier,  13  Gray,  129;  Eill  v.  Bishop,  25 
111.  349;  Fuller  v.  Nickerson,  69  Me.  236;  Mehanv.  Tliomp- 
son,  71  id.  492;  Weaver  v.  Sells,  10  Kan.  609;  Ddahayc. 
Goldie,  17  id.  265;  Read  v.  Hull,  etc.,  1  Story,  C.  C.  250; 
Phillips  on  Liens,  212-214,  sec.  122.    No  proper  claim  for 


Digitized  by  VjOOQIC 


JAl^UARY  TERM,  1889.  525 

North  VB.  La  Fleeh  and  others. 

a  lien  was  filed.  Sec.  8320,  E.  S.,  provides  that  such  claim 
shall  state  the  name  of  the  person  against  whom  the  demand 
is  claimed.  The  claim  in  this  case  states  that  the  demand 
is  for  materials  sold  Elizabeth  La  Flesh  and  Thomas  J.  La 
Fleshy  while  the  proof  is  that  they  were  sold  to  Thomas  J. 
La  Flesh  only.  Not  having  complied  with  the  statute,  the 
plaintiflf  gained  no  lien.  Kelly  v.  Laws^  109  Mass.  395; 
Hoffman  v,  Walton^  36  Mo.  613;  Hicks  v,  Murray^  43  Cal. 
515;  Mayes  v.  Ruffners,  8  W.  Va.  384;  ^Yavd  v.  Black,  7 
Phila.  342;  McElwee  v.  Sandford,  53  How.  Pr.  89;  Hays 
V.  Tryon,  2  Miles  (Pa.),  208.  The  claim  for  a  lien  is  also 
defective  in  that  it  does  not  describe  the  property,  as  re- 
quired by  sec.  3320,  R.  S.  It  states  merely  that  the  ma- 
terials were  sold  to  be  used  and  were  used  in  the  construction 
of  ''a  certain  building  "  on  certain  real  estate,  but  does  not 
state  what  kind  of  a  building.  In  the  complaint  and  on 
the  trial  the  plaintiflf  claimed  a  lien  on  two  buildings,  a 
house  and  a  barn ;  and  the  proof  is  that  two  buildings  were 
built  upon  the  place.  A  description  of  the  property  in  the 
claim  for  a  lien  was  essential.  Phillips  on  Liens,  sees.  176, 
S19]  Dewey  v.  Fifield,  2  Wis.  73;  Dean  v.  Wheeler,  id.  224; 
Short  V.  Ames,  22  Weekly  Notes  of  Cases,  354.  The  descrip- 
tion should  be  such  as  would  bo  suflBcient  in  a  conveyance. 
Brown  v.  La  Crosse  C.  G.  L.  cfe  C.  Co.  16  Wis.  555;  Don- 
nelly V.  Lihhy,  1  Sweeny  (N.  T.),  259;  Lindley  v.  Cross,  31 
Ind.  109;  Buney  v,  Bea,  7  Oreg.  130;  Williams  v.  Porter^ 
51  Mo.  442;  Lemly  v.  La  Grange  L  &  S,  Co,  65  id.  545. 

Lyon,  J.  That  portion  of  the  judgment  of  the  circuit 
court  which  denies  the  plaintiflf  a  lien  upon  the  land  of 
Mrs.  La  Flesh,  described  in  the  complaint,  rests  mainly 
upon  the  sixth  finding  of  fact,  which  is  to  the  eflfect  that 
all  the  merchandise  sold  by  the  plaintiflf  to  the  defendant 
Thomas  was  charged  to  the  latter  on  the  books  of  the 
plaintiflf  in  the  order  of  their  purchase  in  one  continuous 
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account,  without  reference  to  the  use  thereof  in  any  par- 
ticular building,  and  without  reference  to  any  rights  to  or 
claim  for  a  lien.  In  other  words,  that,  considered  in  con- 
nection with  other  findings  of  fact,  the  transaction  was  a 
sale  by  one  merchant  to  another  in  the  usual  course  of 
business,  without  reference  to  use  in  any  building  or  right 
to  a  lien. 

If  such  finding  of  fact  be  sustained,  the  case  is  prob- 
ably within  the  rule  of  Esslinger  v.  Euebner^  22  Wis.  632. 
In  that  case  Mr.  Justice  Painb,  commenting  upon  a  cer- 
tain instruction  given  to  the  jury,  said:  "  The  plain  mean- 
ing of  this  is  that,  although  the  lime  was  sold  generally  to 
F.  W.  Iluebner  on  account,  and  without  any  reference  to 
this  or  any  other  building,  yet  if  he  allowed  any  portion 
of  it  to  be  used  in  his  wife's  building,  that  would  give  the 
lien.  This  is  not  the  law.  How  it  might  be  in  such  a  case 
if  the  purchaser  used  the  material  in  his  own  building  it  is 
not  necessary  to  inquire.  But  it  seems  clear  that  one  who 
sells  materials  to  another  generally,  without  reference  to 
any  building,  cannot  follow  them  with  a  lien  into  the  build- 
ings of  other  parties  to  whom  the  purchaser  may  transfer 
them.  And  it  would  make  no  diflference  that  they  were 
used  upon  the  separate  property  of  the  purchaser's  wife.'^ 
Whether  the  rule  of  that  case  is  affected  by  subsequent 
legislation  upon  the  subject  of  liens,  and,  if  so,  to  what  ex- 
tent, need  not  be  here  determined,  for  the  reason  that  we 
are  satisfied  that  the  evidence  in  the  case  does  not  support 
the  sixth  finding  of  fact.  The  evidence  is  almost  conclusive 
that  the  plaintiff  sold  and  delivered  the  materials  in  ques- 
tion to  the  defendant  Thomas  to  be  used  in  the  erection  of 
the  buildings  on  his  wife's  land,  and  that  they  were  in  fact 
so  used.  Indeed,  the  only  testimony  to  the  contrary  is  the 
inference  which  might,  perhaps,  under  some  circumstances, 
be  drawn  from  the  fact  that  the  plaintiff  charged  such  ma- 
terials in  his  books  in  the  order  of  sales,  with  non-lienable 
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goods.  But  notwithstanding  his  mode  of  book-keeping, 
the  testimony  of  the  plaintiff,  the  contractor  who  erected 
the  buildings,  and  the  agent  or  servant  of  the  defendant 
Thomas  J.  La  Flesh  to  whom  a  considerable  portion  of  the 
materials  in  question  was  delivered,  satisfies  our  minds  that 
the  finding  in  question  is  not  sustained  by  the  proofs. 

The  learned  circuit  judge  filed  a  written  opinion,  in  which 
he  cited  the  case  of  Esslinger  v.  Iluehner^  and  also  that  of 
McMader  v.  Merrick^  41  Mich.  505,  and  seems  to  have 
rested  the  judgment  mainly  upon  these  cases.  He  quotes 
from  the  latter  case  the  following:  *'It  is  also  settled  that 
one  of  the  plainest  cases  of  waiver  is  where  privileged  and 
unprivileged  claims  are  mingled  together  in  the  same  deal- 
ings, so  that  the  lien  is  not  kept  ascertainable  without  re- 
stating and  charging  the  accounts."  We  are  inclined  to 
think  that  this  case  led  the  circuit  court  into  the  error  of 
giving  undue  influence  to  the  fact  that  the  plaintiff  did  not 
keep  a  separate  account  of  the  materials  sold  by  him  to 
Thomas  to  be  used  in  the  construction  of  the  buildings. 
For  this  reason  we  will  briefly  review  that  case:  There,  as 
here,  lienable  and  non-lienable  items  were  charged  in  one 
general  account.  The  transactions  between  the  parties  in 
respect  to  the  lienable  items  related  to  work  upon  logs  in 
sawing  the  same  and  drying  and  shipping  the  lumber,  but, 
unlike  this  case,  a  large  percentage  of  the  account  of  the 
defendant  (who  did  such  work  and  claimed  a  lien  therefor 
upon  the  lumber)  had  been  paid  by  the  plaintiff's  assignor, 
and  such  payments  had  been  applied  by  the  mutual  consent 
of  both  parties  in  payment  of  a  general  account.  The  case 
is  somewhat  involved  in  its  facts,  and  a  full  statement  of  it 
will  not  be  attempted.  It  is  sufficient  to  say  that  the  terms 
of  the  contract  between  the  parties  to  the  transactions  there 
in  question,  and  the  course  of  dealing  between  them,  ren- 
dered it  impossible  to  ascertain  from  their  accounts  alone 
the  amount  for  which  the  defendants  should  have  a  lien  on 
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the  lumber.  To  ascertain  such  amount  it  was  necessary  to 
investigate  those  transactions  and  apportion  payments. 
Of  course  this  could  not  be  done  "without  restating  and 
charging  the  accounts."  Because  it  oould  not,  and  because 
the  right  of  the  defendant  to  a  lien  was  a  ver}^  doubtful 
ofie,  the  Michigan  court  held  that  he  had  waived  it.  We 
make  no  controversy  with  that  court  in  respect  to  the  doc- 
trine of  that  case.  It  is  quite  probable  that  we  should  rule 
the  same  way  in  a  similar  one.  In  this  case,  however,  the 
value  of  the  lienable  materials  is  easily  ascertainable  from 
the  account  itself,  and  no  restatement  thereof  is  necessary 
for  that  purpose.  The  plaintiflf  is  only  required  to  show 
what  materials  charged  therein  were  sold  and  delivered  by 
him  to  be  used  in  the  construction  of  the  buildings  in  ques- 
tion, and  that  must  be  shown  in  any  case.  That  proof 
having  been  made,  the  amount  of  lienable  charges  in  the 
account  becomes  a  mere  matter  of  computation, —  not  a 
cause  for  any  restatement  or  recharging  of  the  account. 
Hence  the  rule  of  the  Michigan  case  has  no  application  to 
the  facts  of  this  case. 

On  the  same  general  subject  counsel  for  defendants  relies 
upon  certain  Iowa  cases,  and  gives  what  purports  to  be  a 
quotation  from  Cotes  v.  Sharey^  8  Iowa,  416,  to  support  his 
position.  We  fail  to  find  in  the  report  of  that  case  the 
language  quoted.  In  that  case  the  judgment  refusing  to 
enforce  a  lien  was  reversed  because  of  the  refusal  of  the 
trial  court  to  instruct  the  jury  as  follows:  "If  the  jury 
believe  from  the  evidence  that  the  plaintiflf  sold  the  mate- 
rials charg(Ml  in  the  account  of  the  plaintiffs  to  the  defend- 
ant for  the  purpose  of  erecting  a  house  with  the  same, 
though  the  particular  house  was  not  then  understood  by 
the  parties,  and  if  the  jury  also  believe  that  said  materials, 
or  any  part  thereof,  were  used  by  the  defendant  in  erecting 
the  house  doscribed  in  the  plaintiffs'  petition,  the  jury  will 
find  for  the  plaintiflFs  and  establish  their  lien  as  prayed," 
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etc.  There  is  nothing  in  the  case  to  interfere  with  the 
right  to  a  lien  here  claimed.  Moreover,  the  Iowa  statute 
under  which  Coles  v.  Sharey  was  decided  provides  that 
"  every  person  who  hy  virtue  of  a  contract  xoith  the  oimier 
of  a  piece  of  land  performs  work  or  furnishes  material 
especially  for  any  building,  and  which  material  is  used  in 
the  erection  or  reparation  thereof,"  has  a  lien,  etc.  The 
language  of  our  statute  is:  "Every  person  who,  as  principal 
contractor,  performs  any  work  or  labor,  or  furnishes  any 
materials,  in  or  about  the  erection,  construction,  repairs, 
protection,  or  removal  of  any  dwelling-house  or  other 
building,  ...  shall  have  a  lien  therefor,"  etc.  There 
is  a  material  difference  in  the  two  statutes,  in  that  the 
Iowa  statute  makes  a  contract  with  the  owner  of  the  land 
£hat  the  materials  are  to  be  furnished  especially  for  the 
building  essential  to  the  lien,  while  ours  merely  requires 
that  they  shall  be  furnished  therefor,  without  reference  to 
any  contract  or  agreement  except  that  implied  from  the 
sale  and  delivery  of  the  materials  to  be  so  used.  Hence, 
did  the  Iowa  cases  hold  what  it  is  claimed  they  do,  they 
would  afford  us  little  aid  in  construing  our  statute. 

It  must  be  held  that  the  sixth  finding  of  fact  is  unsup- 
ported b}''  the  testimony;  that  the  materials  in  question 
were  sold  by  the  plaintiflf  to  be  used  in  the  construction  of 
the  buildings  upon  the  land  described  in  the  complaint; 
and  that,  were  the  defendant  Thomas  the  owner  of  such  land, 
the  plaintiflf  would  be  entitled  to  a  lien  thereon  for  the 
value  of  such  materials. 

Is  he  entitled  to  such  lien  as  against  Mrs.  La  Fleshy  who 
was  and  is  the  owner  of  the  land?  This  question  is  an- 
swered aflBrmatively  by  the  judgment  of  this  court  in  the 
case  of  Heath  v.  SoUes^  ante,  p.  217.  It  is  not  denied  that 
Mrs.  La  Flesh  had  knowledge  that  her  husband  was  erect- 
ing the  buildings  upon  her  land,  and  consented  thereto. 
Under  the  case  lasi  cited,  nothing  more  is  required  to 
Vol,  78—84 
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charge  her  land  with  the  lien.  That  is  a  stronger  case 
against  the  lien  than  is  this,  for  the  reason  that  the  hns- 
band  of  Mrs.  Solles  expressly  promised  his  wife  to  erect 
the  building  at  his  own  expense,  which  he  failed  to  do. 
Yet,  because  she  knew  that  the  improvement  was  being 
made,  and  consented  thereto,  her  property  was  charged 
with  the  lien.  The  present  case  is  ruled  by  that  judgment 
Hence  it  must  be  held  that  the  plaintijBf  is  entitled  to  a  lien 
upon  the  forty  acres  of  land  upon  which  the  buildings  were 
erected  (the  same  not  being  within  the  limits  of  an  incor- 
porated city  or  village),  although  the  materials  were  par- 
chased  by  the  defendant  Thomas  upon  credit,  without  the 
authority  of  his  wife,  who  is  the  owner  of  the  land.  The 
statute  upon  which  that  and  the  present  case  rests  is  see. 
3314,  E.  S.,  as  amended  by'ch.  349,  Laws  of  1885.  The 
full  discussion  of  the  question  under  consideration  in  the 
opinion  in  that  case,  prepared  by  Mr.  Justice  Taylor,  ren- 
ders it  unnecessary  to  say  anything  more  upon  the  subject. 
The  sum  for  which  the  lien  should  be  allowed  will  now 
be  considered.  The  plaintiff  alleged  in  his  petiuon  for  a 
lien  that  the  value  of  the  materials  used  in  the  erection  of 
the  buildings  was  $483.56.  In  his  complaint  he  only  claims 
$466.80.  This  discrepancy  was  caused  by  omitting  certain 
items  in  the  account,  which  probably  were  not  used  in  the 
buildings.  From  the  smaller  sum  should  be  deducted  $18, 
paid  by  Mrs,  La  Flesh  for  articles  charged  in  the  account, 
but  returned,  and,  after  the  filing  of  the  petition,  again 
taken  and  used  in  the  building.  Thfe  court  found  that  pay- 
ments had  been  made  on  the  general  account  to  the  amount 
of  $310.21.  No  appropriation  of  these  payments  has  been 
made  by  the  parties,  and  the  plaintiff  seeks  to  apply  them 
to  the  non-lienable  items  in  the  general  account,  except 
the  $18  which  we  apply  on  the  lienable  items.  It  appeared 
on  the  trial  that  over  $280  of  the  plain tiflTs  account  con- 
sisted of  advances  made  by  the  plaintiff  to  pay  freights 
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chargeable  to  the  defendant  Thomas,  The  money  was  so 
advanced  without  charge,  for  the  accommodation  of  said 
Thomas,  In  view  of  this  fact,  we  think  it  entirely  equi- 
table to  apply  all  the  payments  except  the  $18  above  njen- 
tioned  upon  the  account  for  cash  advances  and  non-lienable 
goods.  Hence  the  lien  should  be  for  $448.80,  and  interest 
thereon  from  the  commencement  of  the  action,  which  was 
August  3,  1887. 

The  court  found  the  amount  unpaid  on  the  whole  account 
on  May  24,  1887,  to  be  $1,412.96.  In  the  fifth  finding  of 
fact,  he  found  and  allowed  a  further  payment  of  $299.93, 
made  November  17,  1887.  This  was  several  months  after 
the  action  .was  commenced,  and  after  issue  joined  therein. 
We  are  unable  to  find  in  the  record  any  testimony  relating 
to  this  alleged  payment  or  any  admission  thereof.  It  was 
therefore  improperly  allowed.  If  such  payment  was  in  fact 
made,  we  think  the  circuit  court  may  direct  it  to  be  allowed 
upon  the  judgment,  because  made  after  issue,  and  hence 
not  covered  by  the  pleadings  in  the  action.  We  are  also  of 
the  opinion  that  the  interest  should  be  computed  from  the 
commencement  of  the  action. 

Some  minor  objections  to  the  regularity  or  .sufficiency  of 

the  pleadings  and  proceedings  in  the  circuit  court  were 

made  by  counsel  for  the  defendants  on  the  argument  of 

nhis  appeal.     Some  of  these  will  now  be  briefly  noticed. 

(1)  It  was  objected  that  there  was  a  variance  between  the 
petition  for  a  lien  aiid  the  complaint  in  that  the  petition 
charged  the  sale  of  the  materials  to  both  defendants  La 
Fleshy  while  the  complaint  charged  the  sale  to  the  defend- 
ant Thomas  alone.  This  variance  is  quite  immaterial.  It 
can  harm  no  one.  The  complaint  states  the  fact  as  it  was 
proved  on  the  trial.  And  the  petition  is  amendable  at  any 
time  to  make  it  correspond  with  the  complaint  and  proofs. 

(2)  The  same  remarks  are  applicable  to  another  and  similar 
objection,  that  the  petition  charges  that  the  materials  were 
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used  in  the  erection  of  a  certain  building  on  the  land  in 
question,  while  the  complaint  alleges  that  the  same  were 
used  in  the  erection  of  a  house  and  barn  thereon.  (3)  It  is 
sai^  that  the  buildings  are  not  sufficiently  described.  The 
description  thereof  is  as  definite  as  the  statute  which  gives 
a  lien  for  materials  furnished  in  the  erection  of  a  dwelling- 
house  or  other  building  upon  the  land.  R  S.  sec.  3314. 
Both  the  petition  for  the  lien  and  the  complaint  contain  an 
accurate  description  of  the  land  upon  which  the  buildings 
were  erected.  That  is  sufficient.  (4)  Some  criticism  was 
made  in  the  argument  upon  the  practice  by  which  judg- 
ment in  the  same  action  for  one  amount  was  rendered 
against  the  debtor,  and  a  further  judgment  therein,  making 
a  portion  of  that  amount  a  lien  upon  the  land  of  another 
defendant.  We  perceive  no  valid  objection  to  this  practice. 
Cevtei'mly  Mrs.  La  Fhsh  is  not  injured  by  it;  and,  inasmuch 
as  the  statute  gives  the  defendant  Thomas  the  right  to  a 
common-law  trial  by  jury,  we  are  equally  unable  to  per- 
ceive that  he  has  any  valid  ground  for  complaint.  (5)  Sea 
8324,  B.  S.,  gives  the  plaintiff  the  right  to  hav^e  his  costs 
paid  out  of  the  proceeds  of  the  sale  of  the  property  against 
which  the  lien  is  adjudged.  Of  course  the  defendant 
Thomas  is  liable  for  all  the  costs  in  the  action. 

It  follows  from  what  has  been  said  that  the  judgment  of 
the  circuit  court  must  be  reversed,  and  the  cause  will  be  re- 
manded with  directions  to  that  court  to  render  judgment 
for  the  plaintiff  in  accordance  with  this  opinion. 

By  the  Gox(,rL —  Ordered  accordingly. 
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Logan  and  others,  Respondents,  vs.  Dixon  and  others.  Ap- 
pellants. 

February  1— February  19,  1889, 

Partnership:  Estates  of  decedents:  Claim  for  contribution:  Limitation: 

Appeal 

1.  The  claim  of  surviving  partners  against  the  estate  of  a  deceased 
partner  for  contribution  for  losses  sustained  by  the  firm  is  a  con- 
tingent claim  which  does  not  become  absolute  until  the  business 
of  the  firm  is  settled,  the  assets  converted,  and  the  debts  paid,  and 
which  (under  sec.  8860,  R.  S.)  need  not  be  presented  for  allowance 
until  it  so  becomes  absolute.  If,  before  such  claim  becomes  abso- 
lute, the  estate  of  the  deceased  partner  has  been  settled  and  the 
assets  distributed,  the  claim  is  not  barred  by  sec.  8844,  R.  S.,  but 
the  surviving  partners  may  pursue  their  remedy  against  th«  heirs 
and  distributees  under  ch.  141,  R.  S. 

3.  To  establish  a  claim  for  contribution  from  the  estate  of  a  deceased 
partner,  the  state  of  the  accounts  of  the  several  partners  with  the 
firm  should  be  shown,  as  well  as  the  fact  that  upon  the  closing  up 
of  the  business  there  were  losses  which  were  paid  by  the  surviving 
partners  out  of  moneys  not  belonging  to  the  firm.  But  where,  in 
an  action  to  enforce  such  contribution,  it  was  admitted  in  the 
pleadings  that  each  partner  had  an  equal  interest  in  the  business, 
and  the  trial  proceeded  throughout  on  the  implied  understanding 
that  neither  partner  had  contributed  more  than  his  share  to  the 
capital  stock  and  that  if  there  were  any  losses  upon  the  closing  up 
of  the  business  each  was  liable  to  contribute  equally  to  pay  the 
same,  and  the  trial  court  was  not  requested  to  take  proofs  or  make 
findings  on  that  subject,  and  on  appeal  it  is  not  claimed  that  the 
appellants  would  be  in  any  way  benefited  by  the  taking  of  an  ac- 
count to  show  the  status  of  each  partner  with  the  firm,  a  judg- 
ment rendered  on  the  theory  of  the  equal  liability  of  the  partners 
will  not  be  reversed  for  the  want  of  a  formal  finding  on  that  sub- 
ject. 

APPEAL  from  the  Circuit  Court  for  Waupaca  Count3^ 
The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Taylor  as  a  part  of  the  opinion: 
The  material  facts  in  this  case  are  the  follow^ing: 
First.  In  January,  1877,  one  H.  S.  Dixon,  then  living, 
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and  the  plaintiffs,  entered  into  a  copartnership  under  the 
firm  name  and  style  of  the  New  London  Stave  Company. 
That  said  copartnership  was  composed  of  the  following 
named  firms  and  persons,  to  wit,  the  firm  of  Logan  &  Co., 
composed  of  the  plaintiffs  Thomas  Logan  ^xn\  G,  W.Spauld- 
iiKj;  the  firm  of  Dickinson  &  Frayser,  composed  of  the 
plaintiffs  C.  E,  Dickinson  and  Anthony  Frayser;  and  the 
other  plaintiffs,  U.  11,  Paige^  James  Stimpson^  and  W.  A, 
Sterling^  and  the  said  II.  S.  Dixon,  now  deceased.  That 
said  firm  of  Logan  &  Co.  composed  one  member  of  the  firm 
called  the  **New  London  Stave  Company,"  the  firm  of 
Dickinson  &  Frayser  one  member  of  said  firm,  and  the  said 
Paigey  Stimpson^  Sterling^  and  Dixon  composed  the  other 
members  of  the  New  London  Stave  Company,  each  of  said 
partners  having  an  equal  share  in  said  business,  and  being 
entitled  to  an  equal  division  of  the  profits,  and  equally  ac- 
countable for  the  losses  of  said  partnership. 

Second,  That  the  New  London  Stave  Company  continued 
to  do  business  as  a  partnership  composed  of  the  members 
aforesaid  until  the  29th  of  April,  1881,  when  the  copartner- 
ship was  dissolved  by  the  death  of  said  II.  S.  Dixon. 

Third,  That  said  Dixon  died  intestate  on  said  29th  day 
of  April,  1881,  in  the  county  of  Waupaca,  and  that  on  the 
petition  of  Alice  Di^con^  widow  of  said  deceased,  letters  of 
administration  on  the  estate  of  said  Dixon  were  duly  issued 
to  one  Parle}'^  Dickinson,  on  the  6th  day  of  June,  1881. 

Fourth,  That  at  the  time  of  his  death  the  said  Dixon  left 
a  widow,  Alice  Dixon^  and  four  children,  Charles  L,  Dixon^ 
Albert  E,  Dixon^  Susan  Dixon^  and  Fred  Dixon^  who  were 
the  sole  heirs  of  the  said  H.  S.  Dixon. 

Fifth,  That  said  Parley  Dickinson  duly  qualified  as  such 
administrator,  and  afterwards  such  proceedings  were  bad 
in  said  county  court  of  Waupaca  county  that  on  the  22d 
day  of  May,  1882,  a  judgment  or  decree  of  said  county 
court  was  made  whereby  all  the  estate  of  the  said  H.  S. 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1889.  685 

Logan  and  others  vs.  Dixon  and  others. 

Dixon,  deceased,  was  distributed  to  the  said  defendants  in 
this  action  as  the  next  of  kin  and  heirs  at  law  of  said  H.  S. 
Dixon,  deceased,  each  receiving  one  fifth  part  thereof;  and 
that  the  amount  of  personal  property  belonging  to  the  es- 
tate of  said  Dixon  so  distributed  to  said  widow,  heirs,  and 
next  of  kin  amounted  to  the  sum  of  $12,000  besides  certain 
real  estate  described  in  the  complaint  herein. 

Sixth.  That  the  said  plaintiflfs,  as  the  surviving  partners 
of  the  firm  known  as  the  New  London  Stave  Company, 
after  the  death  of  said  H.  S.  Dixon,  proceeded  to  close  up 
the 'business  of  said  firm;  and  that  on  or  about  the  15th 
day  of  October,  18S5,  the  business  of  said  firm  w^as  finally 
closed  up  and  settled,  and  the  debts  of  the  same  paid  in 
full  by  said  surviving  partners;  and  that  upon  such  settle- 
ment of  the  affairs  of  said  firm  the  said  surviving  partners 
were  compelled  to  pa}^  and  did  pay,  to  the  creditors  of  said 
firm,  who  were  such  at  the  time  of  the  death  of  the  said 
H.  S.  Dixon,  about  the  sum  of  $13,481.25  over  and  above 
the  assets  then  belonging  to  the  said  firm. 

All  these  facts  were  admitted  by  the  answer,  except  the 
alleged  facts  stated  as  sixth  in  the  above  statement.  Upon 
the  trial,  and,  as  we  think,  upon  sufficient  evidence,  the 
court  found  the  facts  in  favor  of  the  plaintiffs  substantially 
as  stated  in  said  sixth  item  above.  This  action  was  brought 
by  the  plaintiffs  to  recover  of  the  distributees  of  the  estate 
of  said  H.  S.  Dixon,  deceased,  the  one-sixth  part  of  the  said 
sum  of  $13,481.25,  under  the  provisions  of  sees.  3274-3286, 
E.  S.  There  is  no  claim  made  but  that  the  facts  stated  in 
the  complaint  in  this  action  made  out  a  good  cause  of  action 
against  said  distributees  of  the  estate  of  said  H.  S.  Dixon, 
deceased,  unless  the  claim  of  the  plaintiffs  was  barred  by 
sec.  3844,  R.  S. 

Upon  the  trial  in  the  court  below  judgment  was  rendered 
in  favor  of  the  plaintiffs  against  each  of  said  defendants  for 
the  sum  of  $390.94  damages,  and  $57.83  costs;  in  all,  the 
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sum  of  $448.77.  From  this  judgment  the  defendants  ap- 
peal to  this  court. 

For  the  appellants  there  was  a  brief  signed  by  Caie^ 
Jones  (&  Sanborn,  and  oral  argument  by  D.  Lloyd  Jones. 

For  the  respondents  there  was  a  brief  signed  by  Gary  db 
Forward,  of  counsel,  and  oral  argument  by  George  Gary. 

Taylor,  J.  Upon  this  appeal  it  is  contended  by  the 
learned  counsel  for  the  appellants  (1)  that  the  claim  of  the 
surviving  partners,  if  they  have  any,  against  the  estate  of 
the  deceased  partner,  was  a  proper  one  to  be  presented  to 
the  county  court  for  allowance  in  the  settlement  of  the  es- 
tate of  the  said  H.  S.  Dixon,  deceased,  and,  not  having 
been  presented  to  said  court  within  the  time  limited  by 
law,  their  right  of  action  is  barred;  (2)  that  the  circuit 
court  has  no  jurisdiction  of  this  action;  (8)  that  the  find- 
ings should  have  stated  an  account  between  each  member 
of  the  firm,  before  it  can  be  ascertained  or  adjudged  how 
much  the  defendants  ought  to  pay. 

The  learned  circuit  judge  held  that  the  first  objection  of 
the  appellants  was  not  well  taken,  because  the  county  court 
had  not  made  the  proper  order  or  given  the  proper  notice 
to  the  creditors  of  11.  S.  Dixon,  deceased,  to  present  their 
claims  for  allowance,  and  so  the  statute  relied  upon  was  no 
bar  to  the  plaintiff's  action.  Whether  the  learned  circuit 
judge  decided  this  question  rightly,  or  not,  we  do  not  deem 
it  necessary  to  determine  on  this  appeal,  as  we  are  of  the 
opinion  that  the  plaintiffs  could  maintain  their  action  if  the 
county  court  had  made  the  proper  order  and  given  the 
proper  notices  for  limiting  the  time  within  which  claims 
should  be  presented  to  said  court  against  the  estate. 

It  is  very  clear  to  our  minds  that  the  claim  of  the  plaint- 
iffs against  the  estate  of  H.  S.  Dixon,  for  contribution  for 
the  payment  of  the  debts  of  said  partnership,  was  a  contin- 
gent claim  of  the  surviving  partners  against  said  estate,  and 
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that  such  claim  did  not  become  absolute  in  favor  of  said 
survivors  until  they  had  settled  and  paid  all  the  debts  of 
said  firm,  and  applied  all  the  assets  of  said  firm  to  the  pay- 
ment thereof;  and  if  such  contingent  claim  was  one  which 
might  have  been  presented  to  the  county  court  for  adjust- 
ment (a  question  which  we  do  not  decide),  still  the  plaintiffs 
were  not  bound  under  the  law  to  present  the  same  until  it 
became  absolute  and  ascertained  by  the  settlement  and 
payment  of  the  debts  and  liabilities  of  said  firm  and  the 
application  of  the  assets  of  the  firm  to  that  purpose.  The 
law  is  very  plain  that  the  surviving  partners  must  wind  up 
the  afi^airs  of  the  partnership.  This  proposition  is  not  con- 
troverted. Pars.  Partn.  (3d  ed.),  440;  Peters  v.  Davis,  7 
Mass.  257;  Evans  v.  Evans,  9  Paige,  178;  Dyer  v.  Clark,  5 
Met.  563;  Miller  v.  Jones,  39  111.  54;  Oleason  v.  White,  34 
Cal.  258.  Until  the  affairs  of  the  firm  are  wound  up  and 
all  the  debts  paid,  "  neither  partner  has  any  remedy  against 
or  liability  to  the  other  for  payment  from  one  to  the  other 
of  what  may  have  been  advanced  or  received  "  in  said  busi- 
ness. Richardson  v.  Bank  of  England,  4  Mylne  &  C.  172; 
West  v.  Skip,  1  Yes.  Sr.  242 ;  Howard  v.  Priest,  5  Met.  585, 
The  representative  of  a  deceased  partner  may,  however, 
upon  a  proper  showing  apply  to  a  court  of  equity  for  the 
appointment  of  a  receiver  and  the  settlement  of  the  part- 
nership business  in  that  way.  Evans  v.  Evans,  9  Paige,  178, 
180;  Pars.  Partn.  (3d  ed.),  446.  After  the  affairs  of  the 
partnership  are  closed  up  and  all  the  debts  paid,  if  there 
be  a  balance  of  assets  they  must  be  divided  amon^  the  part- 
ners according  to  their  i^espective  interests  in  the  partner- 
ship; and  if  the  firm  is  insolvent,  and  some  of  the  partners 
have  paid  more  than  their  proportionate  share  towards  the 
discharge  of  such  debts,  they  may  maintain  an  action  for 
contribution  against  those  members  of  the  firm  who  have 
not  paid  their  just  proportion  of  such  debts.  Okason  v. 
White,  34  Cal.  258;  3  Pom.  Eq.  Jur.  sec.  1416. 
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Under  the  foregoing  rules  of  law  applicable  to  the  rights 
and  liabilities  of  partners  as  between  tliemselves,  it  is  very 
clear  that  Ihe  surviving  partners  could  not  maintain  any 
action  or  proceeding  against  the  representative  of  the  de- 
ceased partner  for  contribution  for  the  losses  sustained  by 
the  firm  until  after  the  business  of  the  firm  had  been  wound 
up  and  settled  by  the  survivors,  and,  until  that  was  done, 
their  claim  against  the  estate  of  the  deceased  partner  was  a 
purely  contingent  claim,  not  clearly  ascertainable  until  the 
business  of  the  firm  was  wound  up  and  fully  settled.  The 
surviving  partners  hold  the  property  of  the  firm  in  the 
character  of  trustees,  for  the  settlement  and  payment  of  the 
debts  of  the  firm,  and  for  the  purpose  of  distributing  the 
surplus,  if  there  be  any,  to  the  several  members  of  the  firm, 
and  to  the  representative  of  the  deceased  member.  Pars. 
Partn.  (3d  ed.),  443,  and  notes.  If  the  firm  be  insolvent, 
the  survivors  assume  the  character  of  sureties  for  the  de- 
ceased partner,  if  the  creditors  of  the  firm  elect  to  proceed 
against  them  to  collect  their  claims  due  from  the  partner- 
ship, and  in  the  character  of  sureties  for  the  deceased  part- 
ner they  can  maintain  no  action  against  the  estate  of  the 
deceased  partner  -until  they  pay  the  debt  of  the  firm.  In 
any  view  of  the  case,  the  claim  of  the  surviving  partners 
against  the  estate  of  the  deceased  partner  for  contribution 
is  a  contingent  claim  within  the  meaning  of  the  statutp,  and 
became  absolute  only  when  the  busmess  of  the  firm  was 
finally  settled,  the  assets  converted,  and  the  debts  paid. 
This,  we  think,  was  fairly  settled  by  this  court  in  the  case 
of  Ernst  v.  Nau,  63  Wis.  134. 

Having  satisfactorily  shown  that  the  claim  of  the  plaint- 
iffs was  a  contingent  claim  against  the  estate  of  the  deceased 
partner,  the  plaintiffs  had  an  option  either  to  present  the 
claim  against  the  estate  as  a  contingent  claim,  under  sees. 
3858,  3859,  R.  S.,  or  to  delay  until  the  claim  became  abso- 
lute by  the  settlement  of  the  affairs  of  the  firm,  and  then 
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present  the  claim  under  sec.  3860,  K.  S.,  within  one  year 
after  it  shall  become  absolute.  When  a  creditor  presents 
a  claim  under  sec.  3860,  he  can  only  be  paid  out  of  the  as- 
sets of  the  deceased  still  remaining  in  the  hands  of  the 
executor  or  administrator  not  then  lawfully  distributed  or 
applied  to  the  payment  of  other  debts  theretofore  presented 
and  allowed  against  the  estate;  and  sec.  3861  provides  that 
when,  at  the  time  such  claim  is  presented  under  the  pro- 
visions of  sec.  3860,  the  executor  or  administrator  shall  not 
have  sufficient  assets  to  pay  the  whole  of  such  claim,  the 
creditor  shall  have  the  right  to  recover  such  part  of  his 
claim  as  there  are  not  assets  in  the  hands  of  the  executor 
or  administrator  to  pay,  from  the  heirs,  devisees,  or  legatees 
who  shall  have  received  sufficient  real  and  personal  prop- 
erty from  the  estate  that  was  liable  for  the  payment  of  the 
debts  of  the  deceased. 

The  allegations  in  the  complaint  in  this  case  show  that 
the  administrator  of  the  estate  of  H.  S.  Dixon,  under  an 
order  and  decree  of  said  county  court  of  Waupaca  county, 
duly  settled  his  accounts  as  such  administrator  on  the  22d 
day  of  May,  1882,  and  distributed  to  the  widow  and  heirs 
at  law  of  deceased  all  of  said  estate,  and  that  the  amount 
of  the  estate  so  distributed  by  order  of  said  court  was  over 
$12,000,  and  that  on  the  same  day  said  administrator  was 
discharged;  and  it  is  further  alleged  that  said  administrator 
has  not  now,  and  has  not  had  since  the  date  of  said  decree 
distributing  said  estate,  any  assets,  estate,  money,  or  prop- 
erty belonging  to  the  said  estate  of  said  H.  S.  Dixon.  These 
allegations  are  not  denied  in  the  answer.  The  complaint 
also  alleges  that  the  plaintiffs,  as  surviving  partners  of  the 
said  firm,  fully  completed  the  settlement  of  the  affairs  of 
the  said  copartnership  on  or  about  the  loth  day  of  May, 
1885,  and  that  the  claim  of  the  plaintiffs  against  said  H.  S. 
Dixon,  deceased,  became  absolute  on  that  day.  These  alle- 
gations of  the  complaint  are  not  denied  by  the  answer,  al- 
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though  the  answer  denies  that  they  proceeded  with  due 
diligence  to  settle  the  affairs  of  said  partnership;  and  there 
are  other  denials  as  to  the  amount  of  the  debts  owing  by 
the  firm,  and  the  amount  of  debts  paid  by  the  surviving 
partners  in  the  settlement  of  the  business  of  said  partner- 
ship.    This  action  was  commenced  in  November,  18S5. 

Holding,  as  wo  do,  that  the  claim  of  the  plaintiffs  against 
the  estate  of  H.  S.  Dixon  was  a  contingent  claim  which 
could  not  have  been  adjusted  or  allowed  by  the  county 
court  until  the  surviving  partners  had  settled  and  wound  up 
the  business  of  the  firm,  and  which  did  not  become  absolute 
before  the  estate  of  Dixon  had  been  settled  and  the  assets 
distributed  to  the  heirs  and  widow,  it  was  not  barred  by 
sec.  3844,  R.  S.,  and  the  plaintiffs  could  properly  pursue 
their  remedy  against  the  heirs  and  distributees  of  said  de- 
ceased, under  the  provisions  of  ch.  141,  R.  S.  This  question 
was  fully  considered  by  this  court  in  Mann  v.  EcerU^  64 
Wis.  372.  In  that  case  the  chief  justice  says:  "According 
to  our  view,  the  statute  refers  to  a  contingent  claim  or  lia- 
bility which  can  be  established  by  proof,  and  the  amount 
ascertained.  Where  a  contingent  liability  exists,  and  the 
contingency  happens  so  that  the  contingent  liability  be- 
comes an  absolute  debt  which  may  be  proven  by  the  cred- 
itor before  the  settlement  of  the  estate  has  been  closed  and 
the  property  distributed,  there  the  statute  bars  the  claim  if 
not  presented  to  the  commissioners  or  the  county  court 
within  the  time  allowed."  See,  also,  Wehsier  v.  E^iute  of 
Lawson^  post,  p.  561,  in  which  an  opinion  is  now  filed; 
McKeen  v.  Waldron,  25  Minn.  466. 

No  argument  has  been  made  on  the  part  of  the  appel- 
lants that  the  evidence  does  not  support  the  findings  of 
fact  so  far  as  such  findings  relate  to  the  amount  of  losses 
which  were  sustained  by  the  said  New  London  Stave  Com- 
pany in  carrying  on  and  closing  up  said  business.  We  must 
therefore  consider  that  such  findings  are  supported  by  the 
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evidence.  But  it  is  insisted  by  the  learned  counsel  for  the 
appellant  that  it  does  not  follow  that  because  the  losses 
were  in  fact  the  sum  of  about  $12,000  the  estate  of  the  said 
deceased  partner  is  liable  to  contribute  to  the  amount  of 
one  sixth  part  of  said  losses,  and  that  to  determine  the 
question  as  to  how  much  each  partner  should  pay  of  said 
losses  an  account  of  the  partnership  business  must  be  stated 
as  between  the  several  partners,  showing  the  state  of  the 
account  of  each  several  partner  with  the  firm.  It  is  in- 
sisted that  upon  such  an  accounting  it  might  appear  that 
the  partnership  was  indebted  to  the  estate  of  the  deceased 
partner  in  a  sum  sufficient  to  balance  the  one-sixth  part  of 
said  losses,  and  that  in  such  case  the  estate  of  said  deceased 
partner  could  not  be  compelled  to  contribute  to  the  other 
partners  for  the  amount  of  the  losses  of  the  firm.  There  is 
no  doubt  that,  in  order  to  make  out  a  case  for  contribution 
from  the  estate  of  a  deceased  partner,  the  state  of  the  ac- 
counts of  the  several  partners  with  the  firm  ought  to  be 
shown,  as  well  as  the  fact  that  there  were  losses  incurred 
on  the  closing  up  of  the  whole  business  which  were  paid  by 
the  surviving  partners  out  of  the  money  not  the  property 
of  the  firm.  This  case,  we  think,  proceeded  upon  the  theory 
that  there  were  six  equal  partners  composing  the  firm.  In 
fact,  this  is  alleged  in  the  complaint  and  admitted  by  the 
answer  of  the  defendants.  We  think  the  trial  proceeded 
also  upon  an  implied  understanding  that  neither  partner 
had  contributed  more  than  his  equal  share  of  the  capital 
stock  of  said  firm,  and  that,  if  there  were  any  losses  upon 
the  closing  up  of  the  business  of  the  firm,  each  was  liable 
to  contribute  equally  in  paying  such  losses.  No  evidence 
was  given  on  the  trial  tending  to  show  that  any  one  part- 
ner had  contributed  more  or  less  than  his  equal  share.  No 
exception  was  taken  to  the  findings  by  the  appellants  be- 
cause such  findings  did  not  show  the  state  of  the  accounts 
between  the  separate  partners  and  the  firm,  nor  was  there 
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any  request  made  to  the  court,  either  to  take  proofs  on  tliat 
question  or  to  make  findings  in  that  respect.  Nor  is  it 
claimed  by  the  learned  counsel  upon  the  argument  of  this 
appeal  that,  if  such  an  account  were  taken,  it  would  be  in 
any  way  beneficial  to  their  clients.  Considering  the  ad- 
missions in  the  pleadings  and  the  character  of  the  evidence 
in  the  case,  the  want  of  exceptions  to  the  findings  upon  the 
point  now  raised  in  this  court,  and  in  the  absence  of  any 
claim  even  that  the  appellants  Would  be  benefited  by  such 
an  accounting,  we  do  not  think  the  judgment  should  be  set 
aside  for  the  want  of  a  formal  finding  upon  a  subject  which 
would  apparently  be  of  no  advantage  to  the  appellants. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Neeves,  Appellant,  vs.  Eron,  Respondent 
Neeves  and,  others.  Appellants,  vs.  Eron,  Respondent. 

February  S^  February  19,  18S9, 

Ejectment:  Failure  to  pay  for  improvements:  Judgment, 

Under  sec.  8098,  R.  S.,  if  the  plaintiff  in  ejectment  fails  to  pay  the 
amount  of  the  assessment  for  improvements  and  taxes  within 
three  years  from  the  date  of  the  verdict  assessing  the  same,  he  is 
barred  of  his  recovery  whether  the  judgment  so  providing  has 
been  entered  or  not ;  and  if  the  judgment  has  not  been  entered 
within  such  three  years  the  plaintiff  is  not  thereafter  entitled  to 
have  it  entered,  but  the  defendant  may  have  it  entered  nunc  pro 
tunc  and  then  declared  absolute  in  his  favor. 

APPEALS  from  the  Circuit  Court  for  Portage  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

For  the  appellants  there  was  a  brief  by  Z.  P.  Powers, 
attorney,  and  Bl^ekman,  TourteUotte  <&  Bloomingd<ile^  of 
counsel,  and  oral  argument  by  F,  TI,  Bloomingdale. 

For  the  respondent  there  was  a  brief  by  Cate^  Jones  d: 
Sanhorn^  and  oral  argument  by  D.  Lloyd  Jones. 
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Orton,  J,  These  were  actions  of  ejectment,  tried  at  the 
November  term,  1881.  Tlie  findings  in  favor  of  the  plaint- 
iffs were  filed  January  6,  1882.  The  claim  of  the  defend- 
ant for  taxes  and  improvements  was  submitted  to  a  jury 
in  each  case,  November  22,  1882,  and  a  verdict  in  one  case 
rendered  for  $7.89,  and  in  the  other  for  $70.72.  Nothing 
further  was  done  in  either  case  until  August  30, 1887,  when 
a  motion  was  made  by  the  plaintiffs  in  one  case,  and  by  the 
plaintiff  in  the  other,  for  judgment  in  the  actions  for  the 
plaintiffs  upon  the  payment  of  said  assessments.  These 
motions  were  denied,  and  the  plaintiffs  appealed  from  said 
orders.  The  questions  being  alike  in  both  cases,  they  were 
submitted  together,  and  there  will  be  but  one  opinion. 

We  think  the  question  whether  either  or  both  of  these 
orders  was  or  were  made  at  chambers,  is  more  technical 
than  substantial,  and,  the  main  question  involved  being  im- 
portant to  the  parties,  we  will  not  further  consider  it,  but 
dispose  of  the  main  question  in  the  case.  This  question  de- 
pends upon  the  meaning  or  construction  of  sees.  3098, 3099, 
R.  8.  Those  sections  would  seem  to  be  very  plain,  and 
their  meaning  apparent.  The  preceding  section  provides 
for  the  trial  of  the  claim  for  improvements  and  taxes  by  a 
jury,  and  the  verdict  is  called  "the amount  assessed."  Then 
sec.  3098  provides  that,  w  hen  the  right  to  recover  the  same 
shall  be  established,  and  the  amount  thereof  assessed^  such 
assessment,  with  the  costs  of  such  issue,  shall  be  set  off 
against  the  sum  awarded  for  costs  and  damages  to  the 
plaintiff  in  the  action,  "and,  if  there  remain  any  excess, 
the  judgment  in  such  action  shall  provide  that  the  plaintiff 
shall  pay  the  amount  thereof,  with  interest,  .  .  .  within 
three  3'ears  from  the  date  of  such  assessment,  as  a  condition 
of  execution,  and  shall  have  no  claim  for  rents  and  profits 
while  the  same  remains  so  unpaid  after  assessment,  and  that, 
in  default  of  such  payment,  he  shall  be  deemed  to  have  aban- 
doned his  claim  of  title  to  the  premises  in  question^  and,  to- 
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gether  with  all-  persons  claiming  under  hira,  shall  be  for- 
ever barred  of  a  recovery,  and  of  claim  of  title,  and  the 
title  to  the  premises  in  question  shall  be  deemed  absolately 
vested  in  the  defendant;  .  .  .  but  that  upon  payment 
as  aforesaid  the  plaintiff  shall  have  execution  for  the  prem- 
ises recovered."  Sec.  3099  provides  that ''  at  the  expiration 
of  the  three  years  limited  in  any  such  judgment  the  court 
may  make  an  order,  .  .  .  upon  application,  .  .  . 
after  notice  and  upon  satisfactory  proof  of  the  fact,  declar- 
ing that  the  plaintiff  has  failed  to  make  the  payment^ 
.  .  .  and  that  the  judgment  has  become  absolute  in 
favor  of  the  defendant." 

1.  In  such  a  case  there  is  but  one  judgment  to  be  entered, 
and  that  is  the  above  conditional  one ;  and  upon  payment 
of  such  assessment  within  ^'  three  years  from  the  date  of 
such  assessment,"  according  to  the  condition  in  said  judg- 
ment, the  plaintiff  shall  have  execution  for  the  premises  re- 
covered, that  is,  execution  on  such  conditional  judgment. 
That  judgment  has  never  been  entered.  It  may  now  be 
entered,  but  it  must  be  nunc  pro  tunCj  for  it  could  not  other- 
wise contain  that  condition  of  payment  within  three  years 
from  the  date  of  such  assessment.  The  plaintiff  should 
have  entered  up  that  judgment  as  soon  as  the  assessment 
was  made;  or,  if  it  was  the  duty  of  the  defendant  to  have 
so  entered  it,  upon  his  neglect  he  could  have  had  it  so  en- 
tered. JSallou  V.  a  i&  N.  W.  B,  Co.  53  Wis.  150.  If  the 
defendant  neglected  to  tax  his  costs,  he  would  forfeit 
them  by  ch.  202,  Laws  of  1882;  and  the  subtraction  of  the 
setoff  was  a  mere  mathematical  operation.  The  circuit 
court  no  doubt  considered  that  the  motions  were  for  judg- 
ments at  that  date,  and  not  of  the  date  of  the  assessment, 
and  therefore  denied  them. 

2.  The  three  years  in  which  the  plaintiff  could  pay  the 
assessment  has  long  since  expired.  The  word  '^  assessed  " 
or  '^  assessment "  is  too  often  repeated  in  these  sections  to 
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be  misunderstood.  It  is  the  amount  assessed  by  the  jury 
for  taxes  and  improvements,  and  the  three  years  limitation 
is  from  the  date  of  the  same.  It  would  now  do  the  plaint- 
iffs no  good  to  have  entered  such  conditional  judgment,  for 
that  limitation  has  expired.  The  defendant  is  now  entitled 
to  have  such  judgments  entered  nu7io  pro  tunc^  and  then 
proceed  to  have  them  declared  absolute  in  his  favor,  under 
sec.  3099.  The  judgments  ought  to  be  entered,  and  the 
matter  so  closed  of  record.  In  any  event,  it  is  now  quite 
immaterial  to  the  plaintiffs  whether  they  are  entered  at  the 
date  of  the  assessment  or  not,  or  whether  they  are  now  en- 
tered or  not.  The  time  in  which  he  could  pay  the  assess- 
ments was  not  dependent  upon  the  entry  of  such  judgments, 
but  upon  the  date  of  such  assessments,  and  that  time  has 
expired.  He  is  now  barred  of  his  recovery,  and  the  title 
has  become  absolutely  vested  in  the  defendant.  There  can 
be  no  other  possible  result,  unfortunate  as  it  may  be  to  the 
plaintiffs.  This  is  not  the  only  case  where  a  party  may 
lose  or  forfeit  his  rights  by  his  own  negligence. 

By  the  Court, —  The  orders  of  the  circuit  court  denying 
the  motions  are  aflSrmed. 


Dunn,  Eespondent,  vs.  Estatb  of  Fleming,  Appellant 

F^ruary  f — February  19, 1889, 

Limitation  of  actions:  Mutual  account  current:  Instructions  to  Jury, 

The  question  whether  the  plaintiff's  claim  was  '*  for  the  balance  due 
upon  a  mutual  and  open  account  current "  (sec.  4336,  R.  S.)  and 
therefore  not  barred  by  the  statute  of  limitations,  is  field,  on  defend- 
ant's appeal,  to  have  been  fairly  submitted  to  the  jury  by  instruc- 
tions to  the  effect  that  such  an  account  must  contain  credits  as  well 
as  debits,  that  the  burden  of  proof  was  upon  the  plaintiff,  and  that 
the  jury  must  determine  whether  it  was  such  an  account  and,  if  so, 
the  amount  due  thereon. 
Vol.  78—85 
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APPEAL  from  the  Circuit  Court  for  Portage  County. 

The  following  statement  of  the  case  was  prepared  bv 
Mr.  Justice  Cassodai^: 

The  deceased  died  in  the  spring  of  1S85.  The  plaintiff 
presented  a  claim  against  his  estate  to  the  county  court  pur- 
porting to  be  based  upon  an  account  of  charges  against  the 
said  John  Fleming,  commencing  March  15,  1867,  and  end- 
ing with  July,  1884,  for  sundry  items  of  cash,  labor,  wheat, 
oats«  team  work,  etc.,  amounting  in  the  aggregate  to 
$440.25;  and  also  credits,  commencing  in  1870,  and  con- 
tinuing from  time  to  time  until  the  year  1884,  for  sundry 
items  of  cash,  team  work,  hay,  hauling  lumber  and  pota- 
toes, cutting  oats,  wool,  and  $20  for  land  in  1871,  amouat- 
ing  in  the  aggregate  to  $40.80,  leaving  a  balance  against 
the  estate  of  $399.45.  The  claim  was  rejected  by  the 
county  court.  Thereupon  the  plaintiff  appealed  to  the  cir- 
cuit court.  Upon  the  trial  in  that  court  the  jury  returned 
a  verdict  in  favor  of  the  plaintiff  and  against  said  estate  for 
$470.38.  From  the  judgment  entered  thereon  the  adminis- 
trator appeals. 

For  the  appellant  there  was  a  brief  by  GaU^  J(nu9  d 
Sanborn^  and  oral  argument  by  D.  LLoyd  Jones.  They 
contended,  inter  alia^  that  the  mutual  and  open  account 
current  referred  to  in  the  statute  is  defined  to  be  "  accounts 
which  are  made  up  of  matters  of  setoff.  There  must  boa 
mutual  credit  founded  on  a  subsisting  debt  on  the  other 
side,  or  a,n' express  or  an  implied  agreement  for  a  setoff  of 
mutual  debts."  Angell  on  Lim.  sec.  149;  JBannan  ». 
Engelmami^  49  Wis.  278.  It  must  show  a  system  of  mutual 
dealings  and  of  reciprocal  demands  between  the  parties. 
Fitzpatrick  v.  Estate  of  Phelan^  58  Wis.  250.  Mutual  ac- 
counts imply  entries  by  each  party.  Baker  v.  Mitchell^  69 
Me.  223.  There  must  be  some  connection  between  the 
items  in  the  account.  Belles  v.  Bellesy  12  N.  J.  Law,  839. 
The  account  must  be  kept  with  the  assent  of  both  parties. 
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Badge  v.  Mariley.QO  Am.  Dec.  253,  25  Tt.  210;  Oreen  v. 
Caldcleugh,  28  Am.  Dec.  567,  1  Dev.  and  Bat.  Law,  820. 
Under  these  rules  the  court  below  erred  in  refusing  to  in- 
struct the  jury  that  it  must  appear  that  each  party  makes 
charges  against  the  other,  and  that  it  must  appear  that  both 
plaintiff  and  Fleming  consented  that  there  should  be  an 
account  and  that  the  items,  etc.,  should  become  a  matter 
of  account. 

For  thB  respondent  the  cause  was  submitted  on  the  brief 
of  James  0,  Baymond  and  0.  H.  Lamoreux. 

Cassoday,  J.  It  is  agreed  on  both  sides  that  the  only 
question  for  consideration  is  whether  the  claim  presented 
was  barred  by  the  statute  of  limitations.  Sec.  SSil,  R.  S- 
This  depends  upon  whether  it  is  "  to  recover  the  balance 
due  upon  a  mutual  and  open  account  current''  within  the 
meaning  of  the  statute.  Sec.  4226.  If  the  claim  consti- 
tuted such  an  account,  then  the  cause  of  action  "  accrued 
at  the  time  of  the  last  item  proved  in  such  account."  Ihid. 
As  to  whether  it  was  such  an  account,  the  court  charged 
the  jury  as  follows:  "Now,  an  open,  that  is,  unsettled,  and 
mutual  account  current,  is  an  account  consisting  of  credits 
as  well  as  debits,  charges  and  credits,  between  the  parties. 
An  account  in  which  A.  charges  B.  with  a  number  of  items 
extending  through  a  considerable  time,  but  in  which  B.  has 
no  credits,  is  not  a  mutual  account  current  between  the 
parties."  This  instruction  seems  to  be  in  harmony  with  the 
repeated  rulings  of  this  court.  Hannan  v,  Eiigclmahn^  49 
Wis.  282 ;  FitzpatricJc  v.  Estate  of  Phelan,  58  Wis.  254.  The 
court  also  charged  the  jury  that:  "Upon  the  issue  thus 
presented  the  burden  is  upon  the  plaintiff  to  convince  you 
that  there  was  such  open,  mutual  account,  and  if  there  was, 
then  to  satisfy  you  of  the  balance  due  hira,  to  entitle  him 
to  recover  thereon.  If  you  shall  be  satisfied  that  such  open, 
mutual  account  existed,  then  the  plaintiff  can  recover,  if  at 
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all,  such  sum  only  as  the  evidence  satisfies  yoa  was  due 
him  at  the  time  of  Mr.  Fleming's  death  on  account  of  trans- 
actions between  the  parties  had  within  six  years  immedi- 
ately preceding  that  event."  These  instructions  put  the 
burden  of  proof  upon  the  plaintiff,  and  left  it  to  the  jury  to 
find  whether  it  was  such  an  account  and,  if  so,  the  amount 
due  thereon.  It  seems  to  us  that  the  question  was  fairly 
submitted  to  the  jury,  and  that  the  evidence  supports  the 
finding  that  it  was  such  an  account. 

These  portions  of  the  charge  cover  the  principal  excep- 
tions relied  upon.  There  are  other  exceptions  to  other  por- 
tions of  the  charge,  but  as  they  are  either  involved  in  what 
has  already  been  said,  or  are  more  favorable  to  the  estate 
than  to  the  plaintiff,  it  is  unnecessary  to  specifically  con- 
sider them. 

By  the  Court. — The  judgment  of  the  circuit  court  is  uf 
firmed 


Orebk  and  another,  Appellants,  vs.  Walkbr,  Respondent. 

February  i -- February  19, 1889. 

(1)  Evideruse:  Deposition  taken  on  legal  holiday,    (t)  Htuband  and 
wife:  Agency:  EatoppeL 

1.  Sec.  2576,  R.  S.,  as  amended  by  ch.  143,  Laws  of  1885  (providing  that 
no  court  shall  be  opened  or  transact  any  business  on  any  legal  holi- 
day, unless  it  be  for  the  purpose  of  instructing  or  discharging  a 
jury,  or  of  receiving  a  verdict  and  rendering  a  judgment  thereon), 
does  not  render  inadmissible  in  evidence  a  deposition  taken  in  an- 
other state  on  a  day  made  a  legal  holiday  in  this  state. 

8.  Where  a  husband  has  charge  of  his  wife's  business  which  consists 
in  dealing  in  horses,  the  fact  that  in  looking  after  the  horses  he 
treats  them  as  his  own  with  her  knowledge  ought  not  to  estop  her 
from  asserting  her  title  to  them  as  against  his  creditors. 

APPEAL  from  the  Circuit  Court  for  Portage  County. 
The  facts  are  stated  in  the  opinion. 
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For  the  appellants  tho  cause  was  submitted  on  the  brief 
of  James  O.  Raymond. 

For  the  respondent  there  was  a  brief  by  Lamareux  <b 
Park,  and  oral  argument  by  B.  B.  Park. 

Cole,  0.  J.  This  is  an  action  of  replevin  to  recover  the 
possession  of  a  span  of  horses.  The  plaintiffs  claim  to  own 
them  as  copartners.  The  defendant,  as  sheriff,  justifies  the 
taking  and  holding  of  the  horses  under  an  execution  issued 
on  a  judgment  against  Simon  Green,  the  husband  of  the 
plaintiff  Alice.  The  real  controversy,  therefore,  is.  Was 
the  property  seized  on  the  execution  the  property  of  the 
plaintiffs,  or  was  it  the  property  of  tho  judgment  debtor! 
The  plaintiff  Alice,  in  order  to  prove  that  she  had  been  in 
business  on  her  own  account  and  had  a  separate  estate, 
offered  in  evidence  two  depositions, —  one  of  Albert  Green, 
a  brother-in-law;  the  other,  of  Mrs.  Beers,  her  mother. 
These  depositions  were  both  taken, —  the  former  in  Michi- 
gan, the  latter  in  Missouri, — on  the  22d  day  of  February, 
1887.  The  depositions  were  objected  to  because  taken  oh 
a  legal  holiday,  and  excluded  on  that  ground.  The  depo- 
sitions were  clearly  material  to  the  issue,  and  their  exclu- 
sion was  doubtless  prejudicial  to  the  rights  of  Mrs.  Alics 
Green.  The  question  is,  Were  they  properly  excluded  be- 
cause taken  on  a  day  which  is  made  a  legal  holiday  in  this 
state?  We  are  clear  that  this  question  must  receive  a  neg- 
ative answer. 

The  statute  relating  to  this  subject  is  sec.  2376,  R.  S.,  as 
amended  by  ch.  142,  Laws  of  1885.  That  section  provides, 
in  effect,  that  no  court  shall  bo  opened  or  transact  any  busi- 
ness on  the  first  day  of  the  week,  or  any  legal  holiday,  un- 
less it  be  for  the  purpose  of  instructing  or  discharging  a 
jury,  or  of  receiving  a  verdict  and  rendering  a  judgment 
thereon.  The  22d  day  of  February  is  made  a  legal  holiday 
by  sec.  2377.    Now,  if  it  be  conceded  — a  point  we  do  not 
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decide  —  that  the  taking  of  a  deposition  in  this  state  is  a 
judicial  act,  which  is  prohibited,  still  it  is  plain  oar  statute 
can  have  no  extra-territorial  effect.  It  could  not  prohibit 
the  taking  of  a  deposition  in  Michigan  or  Missouri,  merely 
by  making  the  day  on  which  it  was  taken  a  legal  holiday. 
The  legislature  might  perhaps  provide  that  no  such  deposi- 
tion taken  in  another  state  should  be  used  as  evidence  in 
the  courts  of  this  state.  The  legislature  has  not  seen  fit  to 
do  this,  but  has  prohibited  the  courts,  with  certain  excep- 
tions, from  transacting  any  business  on  a  legal  holiday. 
But  this  prohibition  only  relates  to  judicial  acts,  and  does 
not  apply  to  mere  ministerial  acts, —  such  as  the  issuing  of 
a  summons  by  a  justice  of  the  peace, —  as  this  court  has  de- 
cided. Weil  V.  Geier,  61  Wis.  414.  It  would  be  a  most 
liberal,  not  to  say  forced,  construction  of  language  to  hold 
that  the  taking  of  a  deposition  by  a  notary  public  was  the 
act  of  a  court,  or  a  judicial  act  in  a  legal  sense.  We  have 
been  referred  to  decisions  holding  promissory  notes  and 
other  contracts  made  on  Sunday  void,  but  these  cases  afford 
little  aid  in  solving  the  question  before  us.  The  case  of 
Wilson  V.  Bayley^  42  N.  J.  Law,  132,  does  hold  that  a  depo- 
sition taken  upon  a  legal  holiday  upon  notice  to,  but  against 
the  objection  of,  the  opposing  counsel,  cannot  be  used.  The 
question  is  not  discussed  at  all,  but  the  decision  is  placed 
upon  the  provisions  of  their  statute  in  relation  to  legal  holi- 
daj's.  That  statute  declares  that  no  person  shall  be  com- 
pelled to  labor  upon  any  legal  holiday,  and  some  stress 
seemd  to  be  placed  upon  this  clause  in  the  opinion.  In 
Rogers  v.  Brooks^  30  Ark.  612,  the  court  held  that  a  deposi- 
tion taken  on  the  4th  of  July  was  good,  but  we  infer  that 
that  was  not  a  legal  holiday.  The  court  says  the  statute 
did  not  prohibit  the  taking  of  depositions  on  the  4th  day  of 
Jul}^  and  therefore  refused  to  suppress  the  deposition. 

We  are  not  aware  of  any  statute  in  this  state  which  de- 
clares that  a  deposition  taken  in  another  state  on  a  day 
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which  is  made  a  legal  holiday  here,  shall  not  be  used  as 
evidence  in  our  courts.  But  the  learned  circuit  court  did 
not  exclude  the  depositions  on  the  ground  that  the  taking 
them  was  a  judicial  act,  but  it  thought  that  the  policy  of 
the  law,  or  the  purpose  of  it,  was  to  exempt  a  citizen  of  the 
state  from  being  called  into  court  for  any  purpose  on  a 
legal  holiday.  The  statute  does  nut  say  that  no  person 
shall  be  required  to  attend  to  any  business  whatever  on 
a  legal  holiday.  If  it  did,  it  might  be  claimed  with  much 
reason  that  it  would  be  a  violation  of  the  spirit  of  the  law 
to  require  a  citizen  to  go  to  another  state  to  take  a  depo- 
sition on  such  a  day.  There  is  no  law  which  prohibits  a 
citizen  from  laboring  or  pursuing  his  worldly  business  on 
any  day  of  the  week  except  Sunday.  On  a  secular  day 
which  is  made  a  holiday  the  ordinary  business  of  courts  is 
suspended,  and  while  the  law  does  not  require,  its  policy 
may  favor,  the  appropriation  of  the  day  to  rest  and  festiv- 
ity. Still  every  man  is  left  free  to  follow  the  dictates  of  his 
judgment  and  conscience  in  that  regard.  He  may  abstain 
from  work  or  not.  Says  Mr.  Justice  Grier,  when  speaking 
of  a  kindred  question,  in  Richardson  v.  Ooddard^  23  How. 
44:  "Public  officers,  school-boys,  apprentices,  clerks,  and 
others  who  live  on  salaries  or  prefer  pleasure  to  business, 
claim  the  privilege  of  holiday,  while  those  who  depend  on 
their  daily  labor  for  their  daily  bread,  and  cannot  aflFord  to 
be  idle,  pursue  their  occupations  as  usual."  We  do  not  un- 
derstand that  the  prohibition  of  the  statute  goes  so  far  as 
to  excuse  a  lawyer  from  disregarding  a  legal  notice  served 
on  him  on  a  holiday,  or  from  attending  to  many  things 
connected  with  his  profession.  However  that  may  be,  we 
see  no  ground  for  saying  that  the  policy  of  the  statute  con- 
demns the  taking  of  a  deposition  in  another  state  on  a  day 
which  is  made  a  legal  holiday  here,  and  that  such  depo- 
sition cannot  be  used  as  evidence  in  our  courts.     We  there- 
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fore  bold  that  the  depositions  in  question  were  erroneously 
suppressed  or  excluded. 

Some  exceptions  were  taken  to  the  charge,  but  it  is  not 
necessary  to  notice  them  at  any  length.  We  will  only  re- 
mark that  the  court  stated  the  law  rather  strongly  in  that 
part  of  the  charge  where  he  says:  "The  plaintiffs  are  not 
estopped  from  asserting  their  title  to  the  property  in  ques- 
tion by  reason  of  their  having  at  any  time  known,  without 
warning  him  thereof,  that  Fowler  was  suing  Simon  Green 
upon  a  demand  that  might  have  been  enforced  by  a  suit 
against  them,  if  such  was  the  fact,  unless  the  evidence  sat- 
isfies you  that  the  plaintiffs  knowingly  permitted  Simon  to 
80  act  with  reference  to  their  property,  and  deal  with 
others  in  relation  to  it,  as  if  he  were  the  owner."  One  of 
the  plaintiffs  and  a  judgment  debtor  were  husband  and 
wife.  On  account  of  this  relation,  the  husband,  if  he  had 
charge  of  the  wife's  business,  as  be  might  lawfully,  would 
necessarily  have  the  possession  of  her  property  apparently, 
and  would  often  deal  with  it  as  if  he  were  the  owner.  The 
business  of  dealing  in  horses  would  require  the  services  of 
a  man  to  look  after  them.  The  husband  might  perform 
that  service  for  the  wife,  and  in  so  doing  treat  the  horses 
as  his  own,  with  her  knowledge;  but  that  ought  not  to 
estop  her  from  asserting  her  title  to  the  property  as  against 
his  creditors.  But  because  the  depositions  were  excluded 
the  judgment  of  the  circuit  court  is  reversed,  and  a  new 
trial  ordered. 

By  the  Court. —  Ordered  accordingly. 
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Maetin,  Respondent,  vs.  Stewabt  and  another,  Trustees, 
etc.,  Appellants. 

February  g  —  February  19, 1880, 

EaUroads:  Fences:  Killing  of  stock:  Contributory  negligerice. 

1.  Under  sec.  1810,  R  S.,  as  amended  by  ch.  108,  Laws  of  1881,  if 
fences  have  been  duly  erected  in  good  faith  along  the  right  of  way 
of  a  railroad,  although  they  are  afterwards  destroyed  or  become 
defective,  an  action  for  an  injury  alleged  to  have  been  caused  by 
the  lack  of  or  defects  in  the  fence  will  be  defeated  if  it  appears 
that  the  p'aintiif  was  guilty  of  contributory  nej^ligence. 

8.  The  plaintiff  turned  his  colt  into  a  pasture  beside  a  railroad  track, 
knowing  that  there  was  nothing  to  prevent  the  animal  from  going 
upon  the  track,  and  using  no  precaution  to  prevent  it  from  doing* 
80.  The  animal  went  upon  the  track  and  was  killed  by  a  passing 
locomotive.  Held,  that  the  plaintiff  was  guilty  of  contributory 
negligence.  The  fact  that  he  had  no  other  pasturage  for  the  colt 
is  of  no  importance. 

APPEAL  from  the  Circuit  Court  for  Portage  County. 

This  action  is  to  recover  the  value  of  a  colt  belonging  to 
the  plaintiflf,  which  was  killed  by  a  passing  locomotive  on 
the  track  of  the  railway  operated  by  the  defendants,  by  rea- 
son of  their  alleged  negligence  in  failing  to  keep  in  repair 
and  maintain  a  fence  along  their  right  of  way  contiguous 
to  the  plaintiff's  land. 

There  is  no  general  verdict  in  the  case,  but  the  jury  found 
specially  that  the  colt  escaped  from  the  plaintiff's  pasture, 
and  went  therefrom  upon  the  defendant's  right  of  way; 
that  the  fence  between  such  pasture  and  right  of  way  was 
destroyed  August  15,  1886;  that  the  plaintiff  turned  his 
colt  into  the  pasture  September  2,  1886,  knowing  at  the 
time  that  such  fence  had  been  so  destroyed  and  had  not 
been  replaced,  and  kept  the  colt  there  until  it  was  killed ; 
that  on  said  September  2d  he  talked  with  defendants'  section 
foreman  about  repairing  the  fence,  and  the  latter  promised 
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to  repair  it  before  September  10,  1886,  but  did  not  do  so; 
that  the  colt  was  killed  September  10,  1886,  in  the  raannfir 
above  stated,  nearly  opposite  the  defective  fence;  that  the 
plaintiff  had  no  other  pasturage  for  the  colt;  and  that  the 
value  of  the  animal  when  killed  was  $120.  There  was  no 
finding  on  the  question  whether  or  not  the  plaintiff  was 
guilty  of  negligence  contributing  to  the  death  of  the  colt 

The  defendants  moved,  at  the  proper  times,  for  a  non- 
suit, for  judgment  on  the  special  verdict,  and  for  a  new 
trial,  all  of  which  motions  were  denied  by  the  court,  and 
judgment  for  the  plaintiff  for  $120  and  costs  was  ordered 
and  duly  entered.  The  defendants  appeal  from  the  judf 
ment. 

•  For  the  appellants  there  was  a  brief  by  D.  S,  Wegg  and 
Howard  Morrisj  attorneys,  and  Winklery  Flanders^  Smithy 
Bottum  dk  VilaSj  of  counsel,  and  oral  argument  by  J.  G, 
Flande7*8. 

For  the  respondent  there  was  a  brief  by  Lamoreux  d 
Park,  and  oral  argument  by  B,  B.  Park. 

Lton,  J.  The  learned  counsel  for  the  plaintiff  submitted 
an  ingenious  argument  to  sustain  the  proposition  that  the 
liability  of  the  defendants  for  the  value  of  the  colt  killed 
upon  their  railway  track  by  their  locomotive  was  absolute, 
and  that  the  question  of  the  contributory  negligence  of  the 
plaintiff  is  not  in  the  case.  We  think  this  proposition  is  in- 
accurate. Sec.  1810,  K.  S.,  as  amended  by  ch.  193,  Laiw 
of  1881,  after  charging  railway  companies  with  the  duty 
of  constructing  fences  and  cattle-guards,  provides  that, 
"  until  such  fences  and  cattle-guards  shall  be  duly  made, 
every  railroad  corporation  owning  or  operating  any  such 
road  shall  be  liable  for  all  damages  done  to  cattle,  horses, 
or  other  domestic  animals,  or  persons  thereon,  occasioned 
in  any  manner,  in  whole  or  in  part,  by  the  want  of  such 
fences  or  cattle-guards;  but  after  such  fences  andcatUe- 


Digitized  by  VjOOQIC 


JANXJAKT  TERM,  1889.  665 

Martin  vs.  Stewart  and  another.  Trustees,  eta 

guards  shall  have  been  in  good  faith  constructed,  such 
liability  shall  not  extend  to  damages  occasioned  in  part 
by  contributory  negligence,  nor  to  defects  existing  with- 
out negligence  on  the  part  of  the  corporation  or  its  agents." 
This  statute  is  plain  and  unambiguous,  and  admits  of  but 
one  construction.    Until  fences  are  erected  along  the  right 
of  way,  pursuant  to  the  statute,  the  liability  of  the  persons 
or  company  operating  the  railway  for  injuries  occasioned 
in  whole  or  in  part  by  the  want  of  such  fences,  is  absolute; 
but  after  such  fences  are  once  in  good  faith  constructed, 
although  thereafter  they  are  destroyed  or  become  defective, 
an  action  for  an  injury  alleged  to  be  caused  thereby  will 
be  defeated  if  it  appear  that  the  plaintiff  was  himself  guilty 
of  negligfence  which  directly  contributed  to  the  injury.     In 
the  present  case  the  right  of  way  where  the  accident  hap- 
pened had  once  been  fenced,  and  remained  so  fenced  for 
several  years,  but  the  fence  had  been  recently  destroyed  or 
injured  by  fire.    Although  the  defendants  were  in  default 
for  not  restoring  it  as  soon  as  they  should  have  done,  there 
is  no  proof  or  claim  that  they  did  not  intend  to  do  so,  or 
of  any  bad  faith  on  their  part.    Hence  the  case  comes 
within  the  latter  clause  of  sec.  1810,  which  in  effect  pro- 
hibits a  recovery  if  the  negligence  of  the  plaintiff  contrib- 
uted to  the  injury  complained  of.     Such  is  the  doctrine  of 
the  cases  in  this  court  cited  by  counsel  for  the  defendants. 
These  are  Jones  v.  S.  &  F,  du  Z.  R,  Go,  42  Wis.  306;  Law- 
rence V,  M.y  L.  S.  c&  W.  R.  Co,  42  Wis.  322;  Richardson  v. 
C.  cfe  JV.  W.  R.  Co.  56  Wis.  347;  and  Carey  v.  (7.,  M.  c&  St. 
P.  R.  Co.  61  Wis.  71.     The  complaint  herein  was  framed 
in  this  view,  for  it  alleges  that  "  without  the  fault  or  negli- 
gence of  the  said  plaintiff,  but  solely  from  the  fault  and 
negligence  of  said  defendants,  their  employees  and  serv- 
ants, by  reason  of  their  failure  to  properly  repair  and 
maintain  their  fence  aforesaid,"  the  colt  escaped  upon  the 
right  of  way  and  was  killed. 
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Although  there  is  no  direct  finding  upon  the  question, 
we  do  not  hesitate  to  hold  that  the  special  verdict  estab- 
lishes conclusively  that  the  plaintiff  was  guilty  of  negli- 
gence which  contributed  directly  to  the  injury  of  which  he 
complains. .  He  turned  his  colt  into  the  pasture  knowing 
that  there  was  nothing  to  prevent  it  from  going  upon  the 
railway  track,  and  it  does  not  appear  that  he  used  the 
slightest  precaution  to  prevent  the  animal  from  so  doing. 
Under  the  cases  above  cited,  and  many  others  decided  by 
this  court,  this  makes  a  perfectly  clear  case  of  contributory 
negligence  on  the  part  of  the  plaintiff,  and  defeats  a  recov- 
ery in  the  action.  It  is  of  no  importance  that  the  plaint- 
iff had  no  other  pasturage  for  his  colt.  This  fact  could 
not  excuse  his  neglect,  in  the  known  presence  of  Imminent 
danger  to  the  animal,  to  use  proper  precautions  to  save  it 
from  injury.  Moreover,  the  statute  (sec.  1S12)  gives  the 
plaintiff  the  right,  upon  proper  notice,  to  rebuild  or  repair 
the  fence  (if  the  defendants  fail  to  do  so)  at  the  expense  of 
the  defendants. 

The  evidence  being  conclusive  that  the  plaintiff  was 
guilty  of  negligence  which  contributed  directly  to  the  kill- 
ing of  his  colt,  the  motion  for  a  nonsuit  should  have  been 
granted.  But,  that  motion  having  been  denied,  the  de- 
fendants' motion  for  judgment  upon  the  special  verdict 
should  have  been  granted. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  with  directions  to 
that  court  to  render  judgment  for  the  defendants  upon  the 
special  verdict. 
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February  2 — Febniary  19, 1889, 

(1)  Appeal:  Exceptions:  Stipulation  constrtied,    (2)  Execution:  Ex- 
emption: "Purchase  money" 

1.  A  stipulation  that  the  exceptions  taken  to  the  conclusions  of  law 

and  order  for  judgement  be  taken  as  a  part  of  the  reoord  and  stand 
as  and  in  lieu  of  a  bill  of  exceptions,  is  held  to  be  a  waiver  of  the 
objection  that  the  exceptions  are  not  sufficiently  specific,  and  to 
amount  to  a  stipulation  that  such  exceptions  shall  be  effectual  to 
raise  the  question  whether  the  conclusions  of  law  and  order  for 
judgment  are  warranted  by  the  findings  of  fact. 

2,  Money  loaned  to  be  used  in  purchasing  certain  property,  and  act- 

ually so  used  by  the  borrower,  is  "  purchase  money  "  within  the 
meaning  of  subd.  20,  sec.  2982,  R.  S.,  and  the  property  so  pur- 
chased is  not  exempt  from  execution  issued  upon  a  judgment  in 
an  action  by  the  lender  to  recover  the  money  lent. 

APPEAL  from  the  Circuit  Court  for  Lincoln  County. 

The  case  is  sufBeiently  stated  in  the  opinion. 

MUo  Woodhurtjy  for  the  appellant,  cited  Carey  v.  Boyle^ 
63  Wis.  579-582;  Jones  v.  Parker,  51  id.  218. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Pinney  cfe  Sanborn^  of  counsel. 

Orton,  J.  This  is  an  action  of  replevin. brought  by  the 
plaintiff  against  thejdefendant  for  one  black  gelding  horse 
and  one  set  of  double  harness,  valued  at  $140.  The  de- 
fendant was  a  constable,  and  levied  an  execution  upon  said 
property  issued  upon  a  judgment  rendered  by  a  justice  of 
the  peace  against  the  plaintiff,  in  an  action  brought  by 
J.  C.  Garland  and  F.  S.  Garland  against  him,  for  $70.31 
and  costs,  and  this  was  the  taking  complained  of  in  the  ac- 
tion. The  action  was  finally  tried  in  the  circuit  court 
without  a  jury,  and  the  court  found,  in  substance,  that  the 
said  Garlands,  under  the  firm  name  of  J.  C.  Garland  &  Son, 
loaned  to  the  plaintiff,  Houlehan,  '^  at  his  special  instance 
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and  request,  eighty  dollars,  to  be  used  by  said  plaintiflf  in 
purchasing,  and  to  enable  him  to  purchase,  a  team  of  horses 
and  their  harness  of  one  J.  Murray;  and  that  the  said 
eighty  dollars  were  used  by  said  plaintiflf  in  making  said 
purchase,  and  were  by  him  paid  to  said  J.  Murray  as  a  part 
of  the  consideration  for  said  horses  and  harness."  And  the 
court  further  found,  in  substance,  that  the  said  judgment  in 
favor  of  J.  C.  Garland  &  Son  and  against  said  plaintiff  for 
$70.34,  was  for  the  unpaid  balance  of  the  indebtedness  in- 
curred by  making  said  loan  of  $80;  that  said  defendant,  as 
constable,  levied  the  execution  issued  on  said  judgment  on 
said  horse  and  harness,  and  that  said  horse  is  one  of  the 
span  of  horses,  and  the  harness  was  the  set  of  double  har- 
ness, so  purchased  by  the  plaintiflf  of  said  J.  Murray,  as 
aforesaid,  and  for  which  said  property  the  said  $80  were 
paid  as  a  part  of  the  consideration ;  and  that  at  the  time 
of  said  seizure  and  levy,  and  when  the  action  was  com- 
menced, the  plaintiflf  was  the  owner  of  the  said  two  horses 
and  their  said  harness  only,  of  which  one  horse  and  the 
harness  were  so  seized  and  levied  upon  as  aforesaid. 

On  these  finding  of  fact  the  court  found  substantiallv 
the  following  conclusions  of  law:  (1)  That  said  action  of 
J.  C.  Garland  &  Son  against  the  plaintiflf  was  not  brought 
for  the  recovery  of  the  whole  or  any  part  of  the  purchase 
money  of  the  property  so  seized  and  levied  upon;  (2)  that 
said  $80  so  loaned  to  the  plaintiflf  by  J.  0.  Garland  &  Co., 
and  so  used  by  the  plaintiflf  in  purchashig  said  team  of 
horses  and  said  harness  as  aforesaid,  were  not  a  part  of  the 
"purchase  money"  of  said  property,  within  the  meaning 
of  subd.  20,  sec.  2982,  R.  S. ;  and  (3)  that  at  the  time  of  said 
levy  and  demand  said  property  was  exempt  from  seizure 
and  sale  on  said  execution. 

On  these  findings  of  fact  and  conclusions  of  law,  and 
other  appropriate  findings  of  fact  and  conclusions  of  law, 
the  court  rendered  judgment  for  the  plaintiflf,  from  which 
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this  appeal  is  taken.  It  was  stipulated  that ''  the  exocp- 
tiona  taken  to  the  conclusions  of  law  and  order  for  judg- 
ment)  duly  filed  by  the  defendant,  be  taken  as  a  part  of  the 
record  in  this  action,  and  stand  as  and  in  lieu  of  a  bill  of 
exceptions  herein,  the  same  as  if  the  exceptions  had  been 
incorporated  in  a  bill  of  exceptions  duly  settled  and  signed 
by  the  judge  of  the  court." 

It  is  objected  by  the  learned  counsel  €>f  the  respondent 
that  there  being  no  exceptions  to  the  findings  of  fact,  and 
only  a  general  exception  '^  to  each  and  all  of  the  conclusions 
of  law  herein,  and  to  the  order  of  the  court  in  this  action 
directing  judgment  to  be  entered  in  favor  of  the  plaintiflf," 
the  judgment  ought  to  be  afiirmed.  I  suppose  that  means 
that  there  are  no  questions  to  be  considered  by  this  court. 
That  might  be  so,  so  far  as  the  conclusions  of  law  are  con- 
cerned, if  it  were  not  for  the  above  stipulation.  That  means 
something.  The  exceptions  ^^  should  be  taken  as  a  part  of 
the  record  in  this  action."  If  they  were  not  proper  excep- 
tions, they  should  not  be  taken  as  a  part  of  the  record. 
The  stipulation  is  evidently  a  waiver  of  any  objection  to 
the  form  of  the  exceptions.  It  is  true  that  the  findings  of 
fact  are  not  excepted  to,  and  of  course  they  should  not  be, 
to  raise  the  question  whether  they  warrant  or  support  the 
conclusions  of  law  or  order  for  judgment.  They  are  taken 
as  true  and  warranted  by  the  evidence.  We  think  the  ob- 
vious meaning  of  the  stipulation  is  that  the  exceptions  taken 
should  be  effectual  for  some  purpose,  and  there  can  be  no 
other  purpose  except  to  raise  the  question  whether  the  con- 
clusions of  law  and  order  for  judgment  are  supported  by 
the  findings  of  fact.  The  exception  to  the  order  for  judg- 
ment is  sufficient,  because  it  is  specific,  and  it  is  equally 
error  if  it  is  not  sustained  by  the  findings  of  fact.  AUerd- 
ing  V.  Ci'088y  15  Wis.  530;  Ludlow  v.  Gilmany  18  Wis.  552. 
We  will  therefore  treat  the  question  as  properly  raised. 
The  practice  is  a  loose  one,  and  ought  not  to  be  encour- 


Digitized  by  VjOOQIC 


660  SUPREME  COURT  OF  WISCONSIN, 

Houlehan  ts.  Rassler. 

aged.  A  stipulation  may  answ^er  in  place  of  a  bill  of  excep- 
tions, if  it  can  be  understood.  Martin  v.  Fox  cfe  Wis.  Imp. 
Co.  19  Wis.  552.  But  it  ought  to  be  plain  and  unambiguous. 
The  main  question  in  this  case  is  whether  the  property 
levied  upon  by  the  defendant  as  constable  was  exempt 
We  are  compelled  to  differ  with  the  learned  circuit  court 
on  that  question,  and  to  hold  that  the  property  was  not 
exempt.  The  statute  is  very  plain  and  explicit,  and  is  sus- 
ceptible of  but  one  meaning,  and  the  facts  found  bring  this 
property  clearly  within  its  very  terms.  The  plaintiffs  in 
the  case  in  which  the  execution  was  issued  ^Moaned  to  the 
plaintiff,  at  his  special  instance  and  request,  eighty  dol- 
lars, to  he  used  by  said  plaintiff  in  purchasing^  and  to  enable 
him  to  purchase^  a  team  of  horses  and  their  harness  of  one 
J.  Murray ;  and  that  said  eighty  dollars  were  used  by  said 
plaintiff  in  making  said  purchase^  and  were  by  him  paid  to 
said  J.  Murray  as  a  part  of  the  consideration  for  said  horses 
and  harness."  I  repeat  these  facts  here,  to  show  how 
clearly  they  come  within  the  very  terms  of  the  statute. 
The  statute  is:  "No  property  exempted  by  the  provisions 
of  this  section  shall  be  exempt  from  execution  issued  upon 
a  judgment  in  an  action  brought  by  any  person  for  the  re- 
covery of  the  whole  or  any  part  of  the  purchase  money  ol 
the  same  property."  Subd.  20,  sec.  2982,  R  S.  Was  this 
$80  any  part  of  the  purchase  money  of  the  property'  ?  It 
was  loaned  to  be  used  in  purchasing  the  property,  and  to 
enable  the  plaintiff  to  purchase  it,  and  was  actually  used  in 
making  the  purchase,  and  was  paid  to  Murray  as  a  part  of 
the  consideration  of  it.  What  other  possible  language  could 
be  used  that  is  stronger  or  more  explicit  to  make  that 
money  a  part  of  the  purchase  money  of  the  property  ?  And 
yet  the  contention  is  that  it  was  not,  and  the  court  gave 
that  as  a  reason  for  the  finding.  The  facts  and  the  terms 
of  the  statute  are  too  plain  to  admit  of  argument  It  is 
contended  that  the  one  who  loans  the  money  should  have 
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actually  paid  it  to  the  person  who  sold  the  property.  The 
statute  does  not  say  so.  The  learned  counsel  of  the  re- 
spondent claims  that  the  evidence  in  the  case  shows  that 
the  money  was  not  loaned  for  such  purpose.  But  the  evi- 
dence is  not  before  us.  The  findings  of  fact  by  the  court 
are  alone  to  be  considered,  and  they  do  not  support  the 
conclusions  of  law  or  order  for  judgment. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  direction  to  render 
judgment  for  the  defendant. 


Websteb,  Kespondent,  vs.  Estate  of  Lawson,  Appellant. 
Fehrwiry  4 — February  19, 1889, 

Partnership:  Accounting:  Suretyship:  Estates  of  decedents:  Contin" 
gent  daim:  Parties:  Limitation. 

W.  &  L.,  as  partners,  holding  mortgages  on  certain  logs  and  lumber, 
took  possession  thereof  and  proceeded  to  manufacture  and  sell  the 
same  under  an  agreement  with  the  mortgagors  to  apply  the  pro- 
ceeds on  the  mortgage  debts,  the  residue  if  any  to  be  returned  to 
such  mortgagors.  The  value  of  the  property  largely  exceeded  the 
debts.  L.  assumed  charge  of  the  property  and  of  the  execution  of 
the  agreement  with  the  mortgagors,  one  S.  being  employed  by  the 
firm  to  do  the  work.  Without  the  knowledge  of  W.,  L.  became  a 
secret  partner  with  S.,  and  they  together,  fraudulently  and  to  the 
injury  of  W.,  mismanaged  the  business  of  executing  the  agree- 
ment with  the  mortgagors,  converting  large  quantities  of  the 
mortgaged  property  and  its  proceeds  to  their  own  use  without 
accounting  therefor  to  W.  or  the  firm  of  W.  &  L.  Afterwards 
the  firm  of  W.  &  L.  was  dissolved,  and  in  the  division  of  assets 
the  mortgages  and  mortgaged  property  were  transferred  to  JL, 
who  took  all  the  rights  and  assumed  aU  the  obligations,  liabilities, 
and  duties  of  the  firm  in  respect  thereto.  L.  having  died,  the 
mortgagors  brought  suit  to  compel  W.,  as  surviving  partner,  to 
account  for  the  mortgaged  property  and  its  proceeds.  The  ad- 
ministrators of  L.  refused  to  assume  the  defense,  and  W.  was 
Vol.  73—86 
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compelled  to  defend  the  suit  and  afterwards  to  pay  a  judgment 
rendered  against  him  therein.    Held: 

(1)  After  the  mortgaged  property  and  the  rights  and  obligations 
pertaining  thereto  were  transferred  to  L.,  the  same  ceased  to  be 
partnership  property,  and  as  between  L.  and  W.  the  latter  became 
a  mere  surety  for  the  faithful  performance  by  L.  of  the  agreement 
with  the  mortgagors.  The  amount  of  the  judgment  which  W. 
was  compelled  to  pay  by  reason  of  L.'s  failure  to  perform  such 
agreement,  is,  therefore,  a  proper  claim  against  the  estate  of  L., 
without  reference  to  other  partnership  matters.  [Whether  W.  has 
a  right  to  be  reimbursed  by  said  estate  for  his  expenses  incurred 
in  defending  the  suit  brought  lyy  the  mortgagors,  not  determined.] 

(2)  The  fact  that  S.  may  also  be  liable  to  W.  by  reason  of  his 
participation  in  the  fraudulent  mismanagement  of  the  business  as 
afore^d,  does  not  interfere  with  the  right  of  W.  to  present  his 
claim  against  the  estate  of  L. 

(3)  Such  claim  of  W.  was  a  contingent  claim  which  did  not  be- 
come absolute  until  he  paid  the  judgment,  and  (under  sec.  8860, 
R.  S.)  it  might  be  presented  at  any  time  within  one  year  after  it  so 
became  absolute. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

This  proceeding  arises  out  of  the  judgment  in  Clinton  v. 
WehsteTj  Q^  Wis.  322,  and  the  transactions  upon  which  such 
judgment  is  based.  During  the  most  of  the  time  of  such 
transactions  Webster^  the  claimant  and  respondent  herein, 
and  Publius  V.  Lawson,  since  deceased,  were  partners. 
That  action  related  to  their  copartnership  business  and 
affairs,  and,  Lawson  having  died  in  1881,  it  was  brought 
against  Webster  as  surviving  partner. 

The  transactions  above  mentioned  were  substantially  as 
follows:  In  June,  1879,  the  firm  of  Clinton,  Gillis  <fe  Co., 
which  was  then  engaged  in  the  manufacture  and  sale  of 
lumber  and  in  a  general  lumber  and  logging  business  at 
Clintonville  in  this  state,  executed  to  one  Hay  a  chattel 
mortgage  on  a  large  quantity  of  logs,  to  secure  the  pay- 
ment of  a  promissory  note  of  the  firm  to  Hay  for  $3,500. 
In  August  of  the  same  year,  Clinton,  Gillis  &  Co.  executed 
to  Webster  &  Lawson  another  chattel  mortgage  on  a  large 
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amount  of  logs,  lumber,  and  other  personal  property,  to 
secure  the  payment  of  four  promissbry  notes  made  by  that 
firm  to  Webster  &  Lawson,  amounting  in  the  aggregate  to 
$2,100.  In  October,  1879,  or  earlier,  Webster  &  Lawson 
became  the  holders  and  owners  of  the  note  and  mortgage 
so  executed  to  Hay,  on  which  $3,000  then  remained  unpaid. 
Thereupon,  pursuant  to  an  agreement  between  the  two 
firms  made  October  10,  1879,  Webster  &  Lawson  took  pos- 
session of  the  mortgaged  property,  and  proceeded  to  work 
up  the  logs  and  sell  the  lumber  and  other  mortgaged  prop- 
erty, under  a  contract  with  Clinton,  Gillis  &  Co.  to  apply 
the  proceeds  thereof  in  payment  of  the  mortgage  debts. 

The  action  of  Clinton  v.  Webster  was  brought  to  compel 
Webster,  as  surviving  partner  of  the  firm  of  Webster  <fe 
Lawson,  to  account  for  such  property  and  its  proceeds.  On 
such  accounting  it  was  found  that  the  property  and  pro- 
ceeds were  sufficient  to  pay  both  mortgage  debts  in  full, 
and  $4,195.27  in  addition  thereto.  On  December  10,  1884, 
the  circuit  court  rendered  judgment  against  Webster  for 
that  sum,  and  for  one  half  the  aggregate  costs.  On  appeal, 
this  court  on  May  15, 1886,  affirmed  the  judgment  as  to  the 
$4,195.27,  and  directed  the  circuit  court  to  insert  in  the 
judgment  full  costs  in  favor  of  Clinton,  Gillis  <fe  Co.  The 
judgment  was  modified  accordingly,  and  thus  became  a 
judgment  against  Webster  for  $4,195.27,  and  for  costs  ad- 
justed at  $2,417.22;  total,  $6,612.49. 

The  present  proceeding  is  a  claim  by  Webster,  filed  May 
11, 1887,  in  the  proper  county  court,  against  the  estate  of 
his  former  partner,  Lawson,  for  the  amount  of  such  judg- 
ment and  interest,  and  for  $5,000  expenses  alleged  to  have 
been  necessarily  incurred  by  him  in  the  defense  of  the  ac- 
tion of  Clinton,  Gillis  &  Co. 

In  his  complaint  filed  in  support  of  such  claims,  Webster 
alleges  substantially  the  facts  above  stated,  and,  further, 
that  he  was  compelled  to  pay,  and,  on  or  about  August  7^ 
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1886,  did  pay,  the  judgment  of  Clinton,  Gillis  &  Co.  against 
him,  and  the  interest  thereon  from  December  10,  1884,  in 
full ;  that  he  tendered  the  defense  of  that  action  to  the  ad- 
ministrators of  the  estfite  of  Lawson,  who  refused  to  defend 
the  same;  that  he  necessarily  expended  $5,000  in  defending 
the  same;  that  the  estate  of  Lawson  remains  unsettled; 
and  that  the  letters  of  administration  therein  remain  in 
force. 

It  is  further  alleged  in  the  complaint,  in  substance,  that 
from  the  time  Webster  &  Lawson  took  possession  of  the 
mortgaged  property,  Lawson  had  the  entire  charge  thereof 
and  of  the  manufacture  and  sale  of  the.  logs  and  lumber 
and  the  disposition  of  all  the  mortgaged  property.  It  is 
then  alleged  that  after  Webster  &  Lawson  had  taken  pos- 
session of  the  mortgaged  property  they  made  a  contract 
with  one  Stacy,  in  which  the  latter  agreed  for  a  stipulated 
price  to  saw,  sell,  and  ship  the  logs  and  timber,  and  Web- 
ster &  Lawson  agreed  to  pay  him  in  addition  the  expenses 
of  raising  certain  sunken  logs,  should  he  raise  the  same. 
That  Stacy  commenced  sawing  the  logs,  and  selling  and 
shipping  the  lumber,  rendering  accounts  thereof  from  time 
to  time  to  Webster  &  Lawson  at  Menasha,  which  was  their 
principal  place  of  business,  and  such  transactions  were  en- 
tered as  reported  on  the  books  of  the  firm  under  the  head 
of  "  Clinionville  Account,"  which  was  designed  to  be  an 
accurate  account  of  all  transactions  affecting  the  mort- 
gaged property. 

The  complaint  then  proceeds  to  allege  and  charge  that  in 
January,  1880,  Lawson,  without  the  knowledge  of  WSster^ 
became  a  secret  partner  with  Stacy  in  the  business  of  exe- 
cuting such  agreement,  and  that  Lawson  and  Stacy  &  Law- 
son  in  the  execution  thereof  were  guilty  of  many  acts  of 
fraud,  greatly  to  the  injury  of  Webster.  It  is  charged  that 
they  converted  large  quantities  of  the  mortgaged  property 
and  the  proceeds  thereof  to  their  own  use,  without  account- 
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ing  therefor  to  Webster  or  the  firm  of  Webster  &  Lawson 
at  Menasha,  where  such  accoant  was  kept;  that  they  over- 
charged the  wages  of  the  men,  the  expenses  of  the  business, 
and  the  cost  of  supplies;  and  that  they  rendered  false  ac- 
counts of  their  doings  to  Webster  or  Webster  &  Lawson,  at 
Menasha.  The  acts  of  alleged  fraud  are  stated  in  detail 
and  at  great  length,  but  the  foregoing  is  a  sufScient  sum- 
mary of  them  for  the  purposes  of  this  appeal.  It  is  claimed 
that  the  judgment  in  the  case  of  Clinton,  Gillis  &  Co.,  was 
the  direct  result  of  such  frauds  on  the  part  of  Lawson  and 
Stacy  &  Lawson. 

The  tenth  paragraph  of  the  complaint,  upon  which  the 
decision  of  the  appeal  herein  is  mainly  rested,  is  as  follows: 
**(10)  That  in  the  summer  of  1880  this  claimant  became  dis- 
satisfied with  the  management  of  said  business  at  Clinton- 
ville,  and  becai^e  suspicious  that  lumber  manufactured  from 
said  logs  was  being  disposed  of  or  disappearing  without  any 
account  thereof  being  rendered  to  said  Webster  &  Lawson, 
and  that  said  ^  Clintonville  account,'  and  the  reports  and 
statements  rendered  by  Stacy  &  Lawson,  which  were  en- 
tered in  said  account,  were  incorrect;  that  said  Lawson  in- 
sisted and  assured  this  claimant  that  they  were  correct  and 
all  right;  that  differences  arose  between  them  in  relation 
thereto,  and  on  the  Ist  day  of  November,  A.  D.  1880,  the 
partnership  between  them  was  dissolved  by  agreement; 
that  this  claimant  insisted  that  said  lawson  should  take  the 
said  'Clintonville  account'  and  said  chattel  mortgages, 
a<id  assume  the  same  and  the  rights  and  obligations  of  the 
firm  of  Webster  &  Lawson  under  the  contracts  of  October 
10,  1879,  aforesaid,  or  that  said  Stacy  or  Stacy  &  Lawson 
should  account  to  said  Webster  &  Lawson  fully  for  all  of 
said  logs,  and  for  the  lumber,  for  the  sawing  of  which  under 
said  contracts  they  had  charged  Webster  &  Lawson ;  that 
it  was  agreed  between  them  that  in  the  division  of  the  as- 
sets and  property  of  said  firm  of  Webster  &  Lawson  the 
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said  Lawson  would  take  said  '  Clinton rille  account'  as  a 
part  of  said  property  and  assets;  that  the  understanding 
between  tbem  in  relation  thereto  was  that  said  Lawson 
should  take  all  the  rights  and  assume  all  the  liabilities  of 
the  firm  of  Webster  &  Lawson  growing  out  of  the  dealings 
and  transactions  between  said  firm  of  Webster  &  Lawson 
and  Clinton,  Gillis  &  Co.,  and  of  said  contracts  of  October 
10,  1S79,  and  of  ^11  the  deahngs  and  transactions  concern- 
ing said  logs  and  lumber  and  property  mentioned  and  in- 
cluded in  the  chattel  mortgages  aforesaid."  It  is  alleged 
in  the  following  paragraph  that  the  "  Clintonville  account," 
when  transferred  to  Lawson,  showed  there  was  due  on  the 
chattel  mortgages  $6,582.57,  but  that  there  was  charged  to 
Lawson  therefor  only  $5,082.57,  being  a  deduction  of  $1,500, 
and  that  such  deduction  was  made  upon  the  faith  of  Law- 
son's  representation  that  the  mortgaged  property  was  in- 
suflScient  to  pay  the  whole  amount  of  the  mortgage  debts. 
After  the  complaint  was  filed  in  the  county  court,  the 
administrators  of  the  estate  of  Lawson  moved  in  that  court 
that  the  same  be  quashed  and  the  claim  dismissed  for  the 
following  reasons:  "(1)  Because  the  claim  involves  only 
specific  items  of  a  general  copartnership  account,  which  can- 
not be  settled  except  by  a  bill  in  equity  to  adjust  all  copart- 
nership accounts.  (2)  Because  the  claim  is  not  a  contingent 
claim,  and  the  time  within  which  to  file  and  present  the 
same  expired  on  or  about  the  12th  day  of  July,  1883; 
wherefore  the  same  is  barred  by  lapse  of  time  and  the  lim- 
itation by  statute  provided  in  such  claims  against  the  estates 
of  deceased  persons.  (3)  Because  the  claim  of  a  partner 
against  a  deceased  partner  for  fraud  or  negligence  in  co- 
partnership business  does  not  survive  against  the  estate  of 
a  deceased  partner.  (4)  Because  the  claim  of  the  claimant 
Webster  is  a  claim  against  the  firm  of  Stacy  &  Lawson, 
composed  of  Wm.  H.  Stacy  and  Lawson,  deceased,  Wm.  H. 
Stacy  being  alive  and  surviving;  and  the  trial  thereof  re- 
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quires  the  presence  of  said  Stacy  as  a  party.  (5)  Because 
the  claim  is  barred  by  the  general  statute  of  limitations 
against  actions,  to  wit,  six  years." 

The  county  court  denied  the  motion,  and  on  appeal  by 
the  administrators  the  circuit  court  affirmed  the  order  of 
the  county  court  in  that  behalf.  This  appeal  is  by  the  ad- 
ministrators from  the  order  or  judgment  of  affirmance  made 
by  the  circuit  court. 

For  the  appellant  there  was  a  brief  by  Hooper  cfe  Hooper^ 
and  oral  argument  by  Moses  Hooper. 

For  the  respondent  there  was  a  brief  by  Gary  cfe  Far- 
ward^  and  oral  argument  by  George  Gai^. 

Lyon,  J.  One  of  the  principal  grounds  upon  which  the 
claim  of  Webster  against  the  estate  of  Lawson,  his  former 
partner,  is  predicated,  is  stated  in  paragraph  10  of  the  com- 
plaint, which  is  set  out  at  length  in  the  foregoing  state- 
ment of  facts.  Those  allegations  are,  in  substance,  that  in 
the  division  of  the  assets  of  the  firm  of  Webster  &  Lawson 
on  the  dissolution  of  their  copartnership,  the  " Clinton ville 
account,"  so  called,  including  the  chattel  mortgages,  the 
demands  against  Clinton,  Giliis  &  Co.  thereby  secured,  the 
interest  of  Webster  &  Lawson  in  the  mortgaged  property 
and  in  all  contracts  and  transactions  growing  out  of  the 
mortgages,  and  all  the  rights  of  the  firm  therein  and  there- 
under, were  transferred  by  the  firm,  or  rather  by  the  part- 
ners which  constituted  it  (the  firm  having  theretofore  been 
dissolved),  to  Lawson,  who  thereupon  assumed  all  obliga- 
tions and  liabilities  of  the  firm  in  respect  to  the  mortgaged 
property  and  the  dealings  therewith. 

Under  the  above  allegations,  it  is  clear  that  Webster  and 
Lawson  segregated  the  property  and  rights  thus  trans- 
ferred to  Lawson,  and  the  obligations  and  liabilities  per- 
taining thereto  or  incurred  on  account  thereof,  from  the 
balance  of  the  partnership  assets  (if  there  were  any  other 
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assets),  and  vested  the  whole  title  thereto  and  interest 
therein  in  Lawson.  From  thenceforth  Lawson  became  and 
was  primarily  chargeable  with  all  such  obligations  and 
liabilities,  and  Webster  was  merely  his  surety  for  the  faith- 
ful performance  of  such  obligations  and  the  discharge  of 
such  liabilities.  See  Gates  v.  HitgheSy  44  Wis.  332,  and 
cases  there  cited.  After  such  transfer  to  Lawson,  the  prop- 
erty and  rights  so  transferred  ceased  to  be  partnership 
property,  and  could  no  longer  have  any  place  in  an  account- 
ing of  partnership  affairs.  The  sum  which  Lawson  agreed 
to  pay  therefor,  and  which  was  charged  to  him,  would 
alone  enter  into  such  accounting,  just  as  the  money  would 
enter  into  it  had  he  paid  cash  therefor,  or  had  the  same 
been  sold  for  cash  to  any  other  person. 

In  view  of  these  considerations,  we  cannot  doubt  that, 
had  Lawson  lived,  Webster  could,  after  paying  the  Clinton 
judgment,  have  maintained  an  action  against  him  on  ac- 
count thereof,  without  reference  to  other  partnership  trans- 
actions. Such  is  the  doctrine  of  Sprout  v.  Crowley^  30  Wis. 
187,  and  the  cases  there  cited.  If  Webster  could  have 
maintained  such  an  action  had  Lawson  lived,  certainly  the 
cause  of  action  may  properly  be  interposed  in  the  county 
court  by  Webster  as  a  claim  against  Lawson's  estate  after 
his  death. 

There  seems  to  be  no  necessity  that  Stacy  be  made  a 
party  to  an  action  or  proceeding  upon  such  claim.  No  in- 
dependent charge  of  liability  on  account  thereof  is  made 
against  him.  All  such  charges  are  against  Lawson  or 
the  firm  of  Stacy  &  Lawson.  For  the  consequences  of 
the  mismanagement  or  fraud  of  that  firm  Lawson  was  re- 
sponsible, and  no  valid  reason  is  perceived  why  Webber 
may  not  hold  his  estate  to  such  liability  without  proceeding 
against  his  partner,  Stacy.  Webster  contracted  with  Law- 
son  alone,  and,  after  the  transfer  to  him  of  the  ^^  Clinton- 
ville  account,"  trusted  to  him  alone  properly  to  deal  with 
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and  dispose  of  the  mortgaged  property.  If  others  partici- 
pated in  the  alleged  mismaDageraent  of  the  property  to 
the  injury  of  Webster^  the  latter  may  maintain  actions 
therefor  against  them,  but  this  does  not  interfere  with  his 
right  to  present  his  claim  therefor  in  the  county  court 
against  the  estate  of  Lawson,  in  which  proceeding  the  other 
wrong-doers  cannot  be  joined.  Joint  as  well  as  several 
claims  against  the  estate  of  a  deceased  joint  debtor  may  be 
presented  to  the  county  court,  and  there  adjudicated.  R.  S. 
sec.  3848. 

The  case  made  by  the  complaint,  in  the  aspect  in  which 
it  is  above  considered,  may  be  briefly  summarized  as  fol- 
lows: Before  the  dissolution  of  the  firm  of  Webster  &  Law- 
son,  it  took  possession  of  the  mortgaged  property,  and 
became  chargeable  with  the  duty  of  disposing  of  enough 
of  it  to  pay  the  debts  secured  by  the  mortgages,  and  return- 
ing to  the  mortgagors  the  residue  of  the  property,  or  the 
proceeds  of  such  residue.  The  value  of  the  property  was 
largely  in  excess  of  such  debts.  Lawson  assumed  the  charge 
of  the  property  and  the  performance  of  such  duties.  While 
in  the  execution  thereof,  and,  as  Webster  believed,  in  the 
proper  execution  thereof,  the  firm  was  dissolved,  and  the 
interest  thereof  in  the  **  Clinton ville  account,"  including 
the  mortgages,  the  debts  they  were  given  to  secure,  and 
the  mortgaged  property,  was  duly  transferred  to  Lawson, 
who  assumed  all  of  the  obligations,  liabilities,  and  duties 
pertaining  thereto  which  Webster  &  Lawson  owed  Clinton, 
Gillis  &  Co.  As  between  Webster  and  Lawson,  the  former 
was  thereafter  merely  a  surety  for  Lawson  for  the  faithful 
performance  of  his  duties  in  the  premises  to  Clinton,  Gillis 
&  Co.  Lawson  failed  to  perform  those  duties,  and  the  re- 
sult of  his  failure  was  the  judgment  of  Chnton,  Gillis  & 
Co.  against  Webster,  which  could  not  have  been  recovered 
had  Lawson  properly  dealt  with  the  mortgaged  property. 
The  administrators  of  Lawson's  estate  refused  to  assume 
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the  defense  of  the  action  of  Clinton,  Gillis  &  Co.,  and  WA- 
ater  was  compelled  to  defend  it  at  great  expense,  and  after- 
wards to  pay  such  judgment  and  interest  thereon.  Hence 
he  was  compelled  to  pay,  and  did  pay,  a  large  sum  of 
money,  which  in  justice  and  equity  Lawson,  were  he  alive, 
ought  to  repay,  and  against  whom  an  action  for  money 
paid,  laid  out,  and  expended  for  his  use  by  Wehstet^  could 
be  maintained.  We  cannot  doubt  that  such  cause  of  action 
is  the  proper  subject  matter  of  a  claim  against  Lawson's  es- 
tate, which  the  county  court  may  adjudicate. 

If  the  foregoing  views  are  correct,  they  overrule  all  ob- 
jections interposed  to  the  complaint  on  the  merits,  leaving 
only  for  determination  the  objection  that  the  claim  was  not 
filed  in  the  county  court  within  the  time  limited  by  statute. 
Strictly,  this  objection  is  not  available  on  this  motion  to 
quash  and  dismiss  the  claim  and  complaint.  The  motion  is 
the  equivalent  of  a  general  and  special  demurrer  to  the 
complaint.  It  is  general,  because  it  denies  that  a  cause  of 
action  is  stated  therein ;  and  special,  because  it  asserts  that 
the  complaint  shows  on  its  face  that  some  statute  of  limita- 
tion has  run  against  the  claim.  The  complaint  does  not 
state  when  the  claim  was  filed  in  the  county  court,  or  the 
time  allowed  for  the  presentation  of  claims.  Hence,  it  does 
not  appear  on  its  face  that  it  is  barred  by  the  statute,  and  a 
special  demurrer  thereto  on  the  ground  that  the  statute  had 
so  run  would  necessarily  be  overruled.  But  it  is  stated  in 
the  printed  case  (perhaps  it  is  conceded)  that  the  time  al- 
lowed by  the  county  court  for  the  presentation  of  claims 
against  the  estate  of  Lawson  expired  July  12,  1883,  and 
that  the  claim  herein  was  filed  in  that  court  May  11,  1887. 
We  will  dispose  of  the  objection,  therefore,  on  the  theory 
that  those  facts  are  properly  before  the  court. 

It  has  already  been  observed  that,  as  between  Wehstef 
and  Lawson,  the  former  stood  in  the  relation  of  surety  for 
the  latter,  for  the  proper  performance  of  the  obligations 
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which  the  firm  of  Webster  &  Lawson  was  under  to  Clinton, 
Gillis  &  Co.  on  account  of  the  mortgaged  property.  The 
liability  of  Lawson  to  Webster  was  a  contingent  liability, 
and  remained  so  until  Webster  actually  paid  money  on 
account  of  his  obligation  to  Clinton,  Oillis  &  Co.  On 
August  Y,  1886,  he  paid  the  judgment  which  that  firm  re- 
covered against  him  because  of  Lawson's  failure  to  perform 
his  obligations  and  discharge  his  liabilities.  The  claim  of 
Webster  then  became  absolute,  and  the  statute  gave  him 
one  year  from  that  date  to  present  it  to  the  county  court. 
R  S.  sec.  3860.  He  so  presented  it  May  11,  1887,  which 
was  within  the  year. 

It  was  argued  by  the  learned  counsel  for  the  administra- 
tors that  the  liability  became  absolute  at  an  earlier  date, 
and  he  cited  cases  elsewhere  to  sustain  his  position.  We 
do  not  care  to  review  those  cases,  for  the  reason  that  it 
was  settled  by  this  court  in  Ernst  v.  Nau^  63  Wis.  134,  that 
the  claim  of  a  surety  against  a  principal  debtor  remains 
contingent  until  the  surety  pays  the  debt;  and  that,  if  the 
debtor  has  deceased,  sec.  3860  gives  the  surety  the  right  to 
present  his  claim,  which  by  such  payment  became  absolute, 
to  the  county  court  for  allowance  within  one  year  there- 
after. That  decision  rules  the  present  case,  and  further 
discussion  is  unnecessary.  Of  course  there  is  nothing  in 
the  objection  that  the  six  years  statute  of  limitation  has 
run  against  this  claim. 

We  conclude,  therefore,  that  the  county  court  properly 
denied  the  motion  to  quash  the  complaint  and  dismiss  the 
claim,  and  that  the  circuit  court  properly  affirmed  the  order 
of  the  county  court  in  that  behalf. 

What  the  effect  would  be  were  that  portion  of  para- 
graph 10  of  the  complaint  omitted  therefrom  in  which  are 
alleged  the  transfer  of  the  chattel  mortgages,  etc.,  to  Law- 
son,  and  the  assumption  by  him  of  all  liabilities  growing 
out  of  the  transactions  connected  therewith,  is  not  here  de- 
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termined.  We  mast  take  the  complaint  as  it  is  drawn,  and 
decide  this  appeal  upon  the  allegations  it  contains.  It  is 
sufficient  that  these  make  a  case  within  the  jurisdiction  of 
the  county  court. 

Only  a  single  pther  averment  in  the  complaint  requires 
notice.  It  is  alleged  therein  that  a  portion  of  the  logs  in- 
cluded in  the  chattel  mortgages  remained  in  Lawson's  pos- 
session, undisposed  of,  at  the  time  of  his  death,  and  that 
the  same  were  converted  to  his  own  use  by  one  of  the  ad- 
ministrators of  Lawson's  estate.  Neither  the  value  thereof 
nor  the  date  of  such  conversion  is  stated.  It  may  be  doubt- 
ful whether  the  estate  of  Lawson  is  chargeable  with  the 
value  of  these  logs.  Wo  are  now  inclined  to  think  it  is  so 
chargeable.  The  legal  title  to  the  logs  was  in  Lawson 
when  alive,  and  after  his  death  in  his  administrators.  It 
would  seem  that  the  estate  should  be  held  for  their  value, 
and  that  the  remedy  of  the  administrators  is  against  the 
party  whoso  converted  them.  We  leave  this  question  un- 
decided, however,  until  the  circumstances  are  fully  developed 
by  the  proofs.  If  the  facts  show  that  such  value  is  not  so 
chargeable,  the  same  should  be  deducted  from  Wd>9ter^s 
claim  herein.  We  also  withhold  any  ruling  upon  the  ques- 
tion of  Web8ter'*8  right  to  be  reimbursed  for  his  expenses  in 
his  litigation  with  Clinton,  Gillis  &  Co. 

By  the  Court. —  The  judgment  of  the  circuit  court  affirm- 
ing  the  order  of  the  county  court  is  affirmed. 


Raisbeok,  Appellant,  vs.  Anthony  and  another.  Respondents. 

December  4, 1888 — March  IS,  1889, 

MincM  and  mining :  License:  Limitation  of  rights:  New  discovery, 

L  By  the  terms  of  a  mining  licenBe  a  range  of  mineral  was  not  to  be 
worked  beyond  a  point  800  yards  west  of  a  certain  fence.  Wheti 
it  had  been  worked  for  nearly  hall  of  the  distance  the  creyice 
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pinched  ont  and  became  barred  by  a  solid  wall  of  rock.  A  shaft 
was  then  sunk  about  forty-five  feet  ahead,  and  by  drifting  from  it 
a  few  rods  in  the  same  direction  a  crevice  was  struck  in  which 
mineral  was  again  found.  The  crevice,  before  it  reached  the 
barrier,  and  after  the  barrier  was  passed,  was  of  the  same  gen* 
eral  character,  and  there  was  no  change  in  its  general  direction  or 
in  the  rook  or  the  mineral  found.  Held,  that  the  crevice  west  of 
«  the  barrier  was  a  continuation  of  the  crevice  or  range  east  of  it, 
and  that  there  was  no  new  discovery  such  as  would  give  rights 
not  limited  by  the  terms  of  the  original  license. 
S.  The  limitation  on  the  right  to  work  the  range  having  been  created 
by  contract,  the  discoverers  of  the  range  and  those  claiming  under 
them  could  be  relieved  therefrom  only  by  contract ;  and  the  evi- 
dence (showing,  among  other  things,  that  the  land-owner  told  one 
of  the  owners  of  the  range  to  go  where  he  pleased  upon  the  range 
and  work  it  as  he  pleased)  is  held  insufficient  to  show  that  the  lim- 
itation was  ever  alarogated. 

APPEAL  from  the  Circuit  Court  for  La  Fayette  County. 

This  is  an  action  in  equity  brought  by  the  plaintiff,  who 
is  the  owner  in  fee  of  certain  lands  in  which  is  a  range  of 
mineral,  against  the  defendants,  who  claim  under  the  dis- 
coverers of  such  range  to  be  the  owners  thereof.  A  trial 
^  of  the  action  resulted  in  a  judgment  for  the  defendants  dis- 
missing the  complaint.  The  plaintiff  appeals  from  such 
judgment. 

The  facts  in  the  case,  and  the  grounds  upon  which  the 

.judgment  rests,  are  fully  and  clearly  stated  in  the  opinion 

of  the  circuit  judge.    Although  somewhat  lengthy,  the  case 

can  best  be  stated  by  inserting  here  such  opinion  in  full. 

It  is  as  follows: 

"This  action  was  brought  to  perpetually  restrain  the  de- 
fendants from  working  further  ahead  a  certain  range  of 
mineral.  This  range  is  on  the  west  half  of  the  southeast 
quarter  and  the  east  half  of  the  southwest  quarter  of  sec- 
tion 21,  town  2,  range  1  east,  in  said  county  of  La  Fayette. 
When  said  range  was  discovered  said  land  was  owned 
by  Kobert  Kaisbeck,  father  of  the  plaintiff,  and  is  now 
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owned  by  the  plaintiff  as  his  devisee.  Eobert  Raisbeck 
died  in  1886.  The  plaintiff  claims  that  the  limit  of  the  de- 
fendants to  work  this  range  is  a  point  300  yards  west  of  a 
certain  stone  fence  that  bounds  the  public  highway  which 
passes  over  said  land.  The  range  has  been  worked  to  that 
point.  The  defendants  were  notified  to  not  work  beyond 
it,  and  as  they  persisted  in  doing  so  this  action  was  com- 
menced to  perpetually  restrain  them  and  for  damages,  and 
a  temporary  injunction  was  granted  restraining  them  from 
working  the  range  beyond  that  point  pending  this  action. 
The  range  bears  zinc  ore,  and  in  that  consists  its  principal 
value. 

"John  Anthony,  Sr.,  under  whom  the  defendants  claim 
as  heir  and  widow,  and  one  Wallace  Dixon,  discovered 
this  range  or  the  crevice  that  led  to  it  about  the  year  1872. 
Wallace  Dixon  died  in  the  spring  of  1887,  and  John  An- 
thony, Sr.,  died  June  19, 1886.  After  the  range  was  struck 
it  was  worked  for  three  or  four  years  by  John  Anthony,  Sr., 
and  Wallace  Dixon,  the  discoverers,  alone.  Afterwards 
the  plaintiff  and  his  father  became  interested  in  the  range 
as  part  owners,  and  it  is  undisputed  that  in  the  year  1878 
the  range  was  owned  by  John  Anthony,  Sr.,  one  of  the 
discoverers,  Robert  Raisbeck,  the  owner  of  the  land,  and 
his  son,  this  plaintiff.  About  the  last-mentioned  date 
Robert  Raisbeck  sold  his  interest  in  the  range  to  John 
Dixon.  This  plaintiff,  John  Anthony,  Sr.,  and  John  Dixon, 
owned  and  worked  the  range  until  the  year  1881,  when  the 
latter  sold  his  interest  therein  to  his  partners,  and  until  the 
death  of  John  Anthony,  Sr.,  the  range  was  owned  by  him 
and  the  plaintiff.  After  John  Anthony,  Sr.'s  death,  the 
range  was,  as  stated  above,  owned  by  the  defendant  John 
Anthony  as  the  heir  of  his  father,  subject  to  the  interest 
therein  of  his  mother,  the  defendant  Louisa  Anthony ^  as 
widow,  and  this  plaintiff,  and  up  to  the  time  the  injunction 
in  this  action  was  served  it  was  worked  by  them  and  their 
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servants.  Since  the  range  was  discovered  the  rent  upon 
all  ores  taken  therefrom  has  been  regularly  paid  to  the 
owner  of  the  fee. 

"  There  is,  as  above  stated,  no  question  under  the  testi- 
mony that  the  plaintiff  owned  one  half  of  the  range  as 
far  as  it  had  been  worked,  and  the  defendants  the  other 
half.  The  matter  in  dispute  is  whether  the  defendants 
have  any  right  to  work  the  range  beyond  the  point  to 
which  the  work  upon  it  had  been  prosecuted  when  the  in- 
junction was  served.  The  contention  of  the  plaintiff  is 
that  his  father,  the  land-owner,  when  he  gave  John  An- 
thony, Sr.,  and  Wallace  Dixon  the  right  to  search  for  ores 
in  his  land,  originally  confined  their  right  to  follow  west- 
ward any  range  or  valuable  discovery  they  might  make  to 
a  certain  stone  fence  that  bounded  a  field  to  the  west  of  the 
place  where  they  began  to  mine,  and  that  when,  in  follow- 
ing the  range  they  discovered  westerly,  they  reached  this 
fence,  they  were  only  permitted  to  follow  this  range  into 
said  field  under  an  agreement  that  their  right  to  work  it 
should  be  limited  in  that  direction  by  a  point  300  yards 
west  of  said  fence.  As  the  range  has  been  worked  to  that 
point,  there  is  no  doubt  that,  if  the  discoverers  were  orig- 
inally limited  by  Raisbeck,  deceased,  in  their  right  to  fol- 
low the  range  on  his  land,  by  said  fence,  and  by  subsequent 
agreement  they  were  permitted  to  follow  it  300  yards  only 
beyond  the  fence,  the  defendants  have  no  further  right  in 
it,  and  that  the  part  of  the  range  beyond  that  limit  be- 
longs solely  to  the  plaintiff,  the  owner  of  the  fee,  unless 
since  such  agreement  new  rights  have  arisen.  The  range, 
at  the  time  the  injunction  was  served,  was  yielding  valu- 
able zinc  ore,  and  seemed  likely  to  continue  to  do  so. 

"The  testimony  is  very  meager  upon  the  question  of 
whether  at  the  time  John  Anthony.  Sr.,  and  Wallace  Dixon 
began  to  mine,  about  the  year  1872,  they  were  limited  by 
Robert  Raisbeck  to  follow  any  range  they  might  discover. 
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The  license  or  lease  under  which  they  began  to  mine  was 
verbal,  as  in  those  days  was  usually  the  case.  All  of  the  par- 
ties to  it  are  dead,  and  all  of  the  testimony  bearing  upon 
the  rights  the  two  miners  originally  possessed  is  circum- 
stantial, hearsay,  or  the  recollection  of  witnesses  of  state- 
ments of  the  parties  in  interest  in  casual  conversations  had 
years  ago.  There  is  testimony  tending  to  show  that  when, 
in  their  progress  in  working  the  range,  the  discoverers 
reached  the  fence,  they,  for  a  short  time,  did  not  prosecute 
the  work  onward.  Whether  because  they  were  originally 
limited,  or  because,  as  one  witness  who  worked  the  mine 
says,  the  range  ^  pitched  down '  at  that  point  into  the  water, 
and  it  became  necessary  to  stop  work  upon  it  and  bring  up 
a  drain  to  un water  it,  it  would  be  difficult  for  me,  from  the 
testimony,  to  say  positively ;  but  my  impression  is  that  it 
was  not  expected  at  the  time  of  the  license  to  mine,  that  a 
range  would  be  discovered  that  would  run  westerly  be- 
yond said  fence,  and  that  none  of  the  parties  had  in  con- 
templation such  a  discovery  when  the  mining  began.  I 
am  confirmed  in  this  impression  by  the  facts  shown  by  the 
testimony  that,  although  at  that  time  considerable  mining 
had  been  done  on  the  land  of  the  licensor  east  of  the  fence, 
some  of  it  within  the  yard  surrounding  his  house,  no  range, 
so  far  as  the  testimony  shows,  had  been  discovered  that 
ran  into  said  field  on  the  west.  It  seems  to  me  probable 
that  when  the  boundary  of  the  field  was  reached,  then 
arose  a  question  of  right  of  the  discoverers  to  proceed,  and 
that  they  did  not  prosecute  the  work  until  an  understand- 
ing was  arrived  at.  What  that  understanding  or  agree- 
ment was  it  is  impossible,  from  the  testimony,  to  definitely 
state.  It  was  oral.  It  seems  to  have  been  the  intention 
to  place  it  in  writing.  A  writing  was  drawn  up,  but  it  was 
never  executed.  What  the  contents  of  it  was  no  one  can 
state.  I  think,  however,  from  all  the  testimony,  it  is  a  fair 
conclusion  that  the  discoverers  proceeded  with  their  work 
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in. the  field  upon  the  understanding  that  they  were  limited, 
in  the  distance  they  might  follow  the  range  into  the  field, 
to  a  point  300  yards  west  of  the  fence.  As  to  whether  that 
limit  was  absolute  or  contingent,  I  cannot,  with  satisfac- 
tion to  myself,  certainly  determine.  I  base  the  conclusion 
that  that  was  understood  to  be  a  limit  upon  the  testimony 
of  various  witnesses  as  to  what  they  had  heard  the  parties 
in  interest  say.  I  must  say,  however,  that  I  was  never 
more  impressed  with  the  principle  that  testimony  of  this 
kind  is  inherently  weak  than  I  was  upon  this  trial;  for  al- 
though I  deduced,  from  it  that  it  was  agreed  that  there 
should  be  a  limit,  I  could  not  but  feel  that  the  recollection 
of  some  of  the  witnesses  could  not  be  much  relied  upon. 
Take  the  witness  Davidson,  for  instance, —  the  most  posi- 
tive witness  upon  this  question  that  the  plaintiff  produced. 
No  one  who  heard  him  could  believe  that  much  of  what  he 
testified  regarding  conversations  took  place  as  he  detailed 
it,  and  I  say  this  without  any  purpose  to  charge  any  wilful 
misrepresentation  to  him,  but  only  to  show  the  weakness, 
as  testimony,  of  the  statements  of  a  witness  of  what  he 
recollects  of  conversations  had  years  before,  in  a  casual 
manner,  upon  a  subject  in  which  he  had  no  interest. 

"The  reason  why  a  limit  was  named  by  the  land-owner, 
Raisbeck,  as  a  condition  of  permitting  the  discoverers  to 
follow  the  range,  is  not  to  be  determined  from  the  testi- 
mony. There  was  nothing  artificial  or  natural  in  the  field 
which  would  indicate  a  reason  why  work  should  stop  at 
the  end  of  300  yards.  For  aught  there  was  in  the  field  it- 
self, the  limit  might  as  well  have  been  200  yards,  or  400 
yards,  or  its  western  boundary.  It  was  claimed  upon  the 
argument  that  the  limit,  if  there  was  one,  was  contingent 
upon  whether  the  mine  proved  productive  enough  to  yield 
a  rent  to  the  land-owner  that  would  make  it  desirable  to 
him  to  have  mining  continued,  rather  than  to  have  it 
stopped  and  the  surface  of  the  ground  upon  the  line  of  the 
Vou78— 87 
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range  remain  undisturbed.  There  is  some  testimony  to 
support  this  claim,  and  in  itself  it  does  not  seem  to  one 
raised  in  the  mining  region  unreasonable,  for  it  is  a  matter 
of  common  knowledge  among  those  acquainted  with  the 
lead-mine  region  that  farmers,  who  are  willing  to  have  an 
arable  field  or  pasture  dug  up  if  ore  is  raised  in  quantities 
that  will  jMeld  them  a  fair  rent,  will  not  permit  their  land 
to  be  dug  over  by  miners  who  are  endeavoring,  by  pros- 
pecting, to  discover  ores  in  paying  quantity,  upon  the  line 
even  of  a  known  crevice  or  range.  If  the  limit  was  not 
thus  contingent,  the  only  plausible  reason  why  a  limit  was 
stated  is  that  Baisbeck,  the  landowner,  was  willing,  as  a 
matter  of  favor,  to  give  the  discoverers  the  right  to  work 
the  range  that  far  because  thoy  had  discovered  it,  and  that 
when  that  limit  was  reached,  no  matter  how  valuable  the 
ore  might  be  or  appear  to  be,  beyond  it  he  would  then,  as 
owner  of  the  fee,  exclude  them  from  the  range. 

"  Whatever  might  have  been  the  exact  agreement,  the 
work  was  continued  westwardly  in  the  field.  In  the  year 
1878,  the  range,  to  use  the  miner's  phrase,  began  to  '  pinch 
out ; '  that  is,  the  walls  of  the  crevice  came  nearer  together, 
and  the  ore  sheet  became  thinner,  and  ceased  to  produce 
ore  enough  to  pay  for  the  cost  and  labor  of  taking  it  out 
The  owners  of  the  range,  as  partners,  at  that  time  were,  as 
I  have  stated,  John  Anthony,  Sr.,  one  of  the  discoverers, 
Eobert  Eaisbeck,  the  land-owner,  and  this  plaintiff.  Eobert 
Baisbeck  at  that  time  desired  John  Dixon,  an  old  and  ex- 
perienced miner,  to  come  and  work  his  interest  in  the  mine, 
and  told  him  that  his  son,  this  plaintiff,  had  not  much  ex- 
perience as  a  miner,  and  that  if  he  (Dixon)  would  work  for 
him  (Eobert  Raisbeck)  on  the  range  at  $1.25  per  daj',  which 
was  less  than  regular  miner's  wages,  he  would  likely,  after 
a  time,  give  him  his  interest  in  the  range.  Dixon  accepted 
the  offer,  and  went  to  work.  After  working  for  a  time, 
and  the  mine  appearing  no  better,  Robert  Raisbeck  told 
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him  that  he  might  have  his  interest  if  he  would  pay  him 
the  expense  he  had  been  to  for  powder,  etc.  To  this  Dixon 
agreed,  and  he  became  the  owner  of  Robert  Eaisbeck's  in- 
terest. At  that  time  the  range  had  almost  ceased  to  yield 
ore.  Dixon  went  into  the  mine  to  work  in  the  hope  that 
by  working  ahead  paying  ore  would  be  discovered.  He 
testifies  that  Robert  Raisbeck  gave  him  his  interest  in  the 
range,  naming  no  limit,  and  that. he  knew  of  no  limit,  and 
that  it  was  his  understanding  that  if  he  and  his  partners 
could  strike  paying  ore  that  they  might  follow  it  indefi- 
nitely in  Raisbeck's  field.  It  is  certain  from  the  testimony 
that  Robert  Raisbeck  did  not  want  work  upon  the  range  to 
stop,  but,  on  the  contrary,  that  he  was  anxious  in  the  inter- 
ests of  his  son  William^  as  well  as  himself  as  land-owner, 
that  efforts  should  be  made  to  find  upon  it  valuable  ores. 
After  Dixon  became  the  owner,  the  range  was  followed 
about  one  hundred  feet,  some  zinc  ore  being  taken  out,  when 
it  became  barred  up;  that  is,  a  solid  wall  of  rock  was  struck 
against,  at  which  the  crevice  they  were  following  abruptly 
ended,  and  the  yield  of  ore  stopped.  I  have  no  question 
that  Robert  Raisbeck  knew  this,  and  there  is  no  proof  that 
he  desired,  much  less  expressed  a  desire,  that  the  work 
within  the  field  should  stop.  A  surveyor  was  then  em- 
ployed to  determine,  as  near  as  possible,  a  point  where  a 
shaft  should  be  sunk  to  strike  the  lost  crevice,  if  it  extended 
beyond  the  bar.  A  point  was  designated  forty-five  feet 
ahead  of  the  place  where  the  work  had  stopped.  A  shaft 
was  sunk  there.  It  did  not  strike  the  crevice,  but  from  it 
a  crevice  was  found  by  drifting,  but  it  contained  no  ore  at 
the  place  the  drift  struck  it.  They  drifted  ahead,  and  at 
length,  after  having  worked  for  several  months  without 
obtaining  paying  ore,  and  after  John  Anthony,  Sr.,  and 
this  plaintiff  had  become  so  disheartened  that  they  pro- 
posed to  abandon  the  range,  and  would  have  done  so  but 
for  Dixon's  persistence,  ore  was  again  found  in  paying 
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quantities,  and  that  ore  was  followed  until  work  was 
stopped  by  the  preliminary  injunction.  John  Dixon  sold 
his  one-third  interest  in  the  mine,  as  stated  heretofore,  about 
1881,  and  received  for  it  $600.  The  testimony  of  John 
Dixon,  as  above  substantially  given,  was  not  contradicted. 

"  I  find  the  facts  above  stated  to  be  true.  From  them  I 
can  but  conclude  that,  whatever  talk  there  was  of  a  limit 
when  the  work  in  the  field  began,  there  was  no  purpose 
upon  the  part  of  Robert  Raisbeck  to  limit  the  work  upon 
the  range  when  he  requested  John  Dixon  to  come  and 
work  upon  it,  and  that  Dixon  and  John  Anthony,  Sr.,  and 
this  plaintiflF,  who  together  worked  the  range  as  owners  of 
it,  did  not  understand  from  the  time  Dixon  became  an 
owner  that  their  rights  were  limited  by  a  point  300  yards 
from  the  fence.  Nearly  half  of  this  distance  had  been 
worked  when  they  struck  the  bar,  and  it  seems  to  me  im- 
probable that  they  would  after  that  work  hard  for  months, 
without  Remuneration,  to  develop  a  range  that  had  ceased 
to  yield  ore,  if  they  believed  that  they  could  not  follow  be- 
yond a  point  not  far  in  advance  the  ore  their  persistence 
might  discover.  The  land-owner  must  have  understood 
that  they  were  not  then  working  under  a  belief  that  they 
were  limited,  and  I  think  it  a  fair  conclusion  that  he  had 
abandoned  the  intention  of  insisting  upon  a  limit.  It  would 
be  altogether  unlikely,  in  view  of  the  hard  and  unpaid 
work  that  was  being  done  and  that  he  must  have  known 
of,  that  he  could  have  had  the  purpose  of  insisting  upon  a 
limit  as  to  his  son,  and,  under  the  circumstances,  it  would 
have  been  manifestly  uAfair  to  have  applied  a  harsher  re- 
striction upon  the  partners  of  the  son  than  to  him. 

"I  find  that  the  crevice  they  struck  beyond  the  bar  was 
practically  a  new  crevice,  and  that  the  ore  they  finally 
found  in  it  was  in  fact  a  new  and  valuable  discovery;  that 
the  land-owner,  Robert  Raisbeck,  knew  that  after  they 
struck  the  bar  they  were  working  to  find  a  new  crevice; 
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that  he  did  not  object;  that  it  was  with  his  sanction  and 
license  that  they  prosecuted  the  work;  and  that  no  limit 
was  imposed  upon  them  beyond  which,  in  said  field,  they 
should  not  work  any  crevice  or  valuable  discovery  of  ore 
they  might  strike. 

"As  final  conclusions  of  fact  I  find  that  the  plaintiff  and 
the  defendants  are  the  owners  of  the  range  which  was  being 
worked  by  them  upon  the  lands  of  the  plaintiff  at  the  time 
this  a'ction  was  commenced;  that  the  plaintiff  owns  the 
one-half  of  said  range  and  the  defendant  John  Anthony 
owns  the  other  half  thereof,  as  the  heir  of  his  father,  John 
Anthony,  Sr.,  subject  to  the  rights  in  said  half  of  his  co- 
defendant,  Louisa  Anthony^  as  the  widow  of  John  An- 
thony, Sr.;  that  the  defendants,  as  the  owners  of  one  half 
of  said  range,  and  as  tenants  in  common  thereof  with  the 
plaintiff,  were  in  the  lawful  possession  of  said  range  at  the 
same  time  this  action  was  commenced,  and  that  they  had 
the  right,  as  such  tenants,  to  work  thereon,  subject  to  the 
payment  of  the  ground  rent  to  the  plaintiff  as  landlord; 
that  the  right  of  the  defendants  to  work  said  range  is  not 
limited  by  a  point  300  yards  west  of  said  fence. 

"And  as  conclusions  of  law  that  judgment  be  entered, 
dismissing  the  plaintiff's  complaint  upon  the  merits  with 
costs,  and  dissolving  the  preliminary  injunction  that  has 
been  granted  in  this  action." 

For  the  appellant  there  was  a  brief  by  Orton  cfe  Oahorn^ 
and  oral  argument  by  P,  A.  Orton. 

For  the  respondents  there  was  a  brief  by  Bushnell  cfe 
Wathins^  and  oral  argument  b}''  A,  li,  BushneU. 

The  following  opinion  was  filed  December  22,  1888: 

Lyon,  J.  We  think  the  testimony  is  sufficient  to  sustain 
the  finding  of  fact  that  John  Anthony,  Sr.,  and  Wallace 
Dixon  discovered  the  range  of  mineral  in  controversy,  on 
the  land  of  Kobert  Eaisbeck,  about  the  year  1872.    We  are 
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also  of  the  opinion  that  it  is  sufficiently  alleged  in  the  an- 
swer, by  necessary  implication  at  least,  and  proved,  that 
Anthony  and  Dixon  entered  upon  and  prospected  the  lands 
in  which  the  range  of  mineral  was  found  bj'  the  consent 
and  license  of  Robert  Eaisbeck,  the  owner  thereof.  This 
appears  from  the  allegations  that  they  made  such  discovery 
of  the  range  and  paid  the  rent  for  the  mineral  obtained 
therefrom  to  such  owner,  who  accepted  the  same,  and  from 
the  proofs  of  those  facts  and  the  presumptions  faifly  de- 
ducible  from  the  evidence  that  they  so  entered  peaceably 
and  with  the  knowledge  of  the  owner,  who  made  no  objec- 
tion thereto. 

This  brings  the  case  within  the  provisions  of  ch.  260, 
Laws  of  1860,  as  amended  by  ch.  117,  Laws  of  1872,  being 
sec.  1647,  R.  S.,  except  in  so  far  as  the  statutory  rights  of 
the  discoverers  may  have  been  restricted  by  special  con- 
tract between  Anthony  arid  Dixon  and  the  owner  of  the 
.  land.  If  there  was  no  such  restriction,  the  discovery  of  the 
'  range  or  the  crevice  which  contained  the  mineral  rendered 
1  the  license  irrevocable  by  the  land-owner,  and  vested  in  the 
discoverers  the  title  to  the  ores  in  the  range  or  crevice  on 
the  lands  of  the  licensor,  subject  only  to  the  rent  due  him. 
If  such  title  so  vested  in  the  discoverers,  it  necessarily 
results  that  neither  a  sale  of  the  land  by  tbfe  licensor  or 
of  the  range  by  the  licensees,  nor  the  death  of  either  or 
all  parties,  would  operate  to  revoke  such  license.  If  the 
licensor  limited  the  right  of  the  discoverers  to  work  the 
range  or  crevice  only  to  a  certain  point,  such  limitation  is 
binding,  and  the  statute  gives  the  discoverers  no  right 
therein  beyond  the  point  of  limitation. 

The  statute  above  mentioned  is  as  follows:  "Sec.  1647. 
Where  there  is  no  contract  between  the  parties,  or  terms 
established  by  the  landlord  to  the  contrary,  the  following 
rules  and  regulations  shall  be  applied  to  mining  contracts 
and  leases  for  the  digging  of  ores  or  minerals,  viz. :  (1)  Ko 
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license  or  lease,  verbal  or  written,  made  to  a  miner,  shall 
be  revocable  by  the  maker  thereof  after  a  valuable  discov- 
•ery  or  prospect  has  been  struck,  unless  the  miner  shall  for- 
feit his  right  by  negligence,  such  as  establishes  a  forfeiture 
according  to  mining  usages.  (2)  The  discovery  of  a  crevice 
or  range  containing  ores  or  minerals  shall  entitle  the  dis- 
coverer to  the  ores  or  minerals  pertaining  thereto,  subject 
to  the  rent  due  his  landlord,  before  as  well  as  after  the  ores 
or  minerals  are  separated  from  the  freehold ;  but  such  miner 
shall  not  be  entitled  to  recover  any  ores  or  minerals,  or  the 
value  thereof,  from  the  person  digging  on  his  range  in  good 
faith,  and  known  to  be  mining  thereon,  until  he  shall  have 
given  notice  of  his  claim;  and  he  slwU  be  entitled  to  the 
ores  or  minerals  dug  after  such  notice.  (3)  Usages  and 
customs  among  miners  may  be  proved  in  explanation  of 
mining  contracts  to  the  same  extent  as  usage  may  be 
proved  in  other  branches  of  business." 

The  contention  of  the  plaintiflf  is  that  Anthony  and  Dixon 
were  limited  by  their  agreement  with  Kobert  Eaisbeck  to 
a  point  300  yards  west  of  the  stone  fence,  beyond  which 
point  their  license  gave  them  no  authority  to  mine,  while 
that  of  the  defendants  is  that  there  was  no  limitation  upon 
their  right  to  work  the  range  or  crevice  entirely  across 
Kaisbeck^s  land,  if  the  same  extended  across  it. 

The  circuit  judge  found  that  when  the  license  was  given 
it  was  not  in  the  contemplation  of  the  parties  that  the 
range  extended  west  beyond  the  stone  fence;  that  when  the 
fence  was  reached  there  probably  arose  a  question  between 
them  as  to  the  right  of  the  licensees  to  proceed  further; 
and  that  the  work  was  suspended,  and  negotiations  were 
had  which  resulted  in  an  agreement  limiting  the  right  of 
the  latter  to  mine  the  range  to  a  point  300  yards  west  of 
the  stone  fence,  and  no  farther.  A  careful  perusal  of  the 
testimony  satisfies  us  that  these  facts  were  correctly  found. 
The  judge  commented  somewhat  upon  the  intrinsic  weak- 
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ness  of  the  testimony  upon  which  the  above  findings  rest, 
and  doubtless  there  is  some  force  in  his  observations.  But 
it  must  be  remembered  that  the  transactions  rested  in  parol, 
and  the  original  parties  thereto  had  all  deceased  before  the 
cause  of  action  arose;  hence  the  testimony  was  the  best 
that  could  be  obtained.  In  our  view  it  quite  satisfactorily 
establishes  the  facts  thus  found.  The  judge  also  expresses 
some  doubt  as  to  whether  the  limitation  was  not  contingent 
upon  the  failure  to  find  mineral  in  paying  quantities  beyond 
the  300-yards  point  to  the  westward.  Without  stating  the 
testimony  bearing  upon  the  doubt  thus  suggested,  or  going 
into  any  discussion  of  it,  it  must  suffice  to  say  we  think  the 
evidence  is  that  the  limitation  was  absolute.  There  having 
been  an  uncertainty  as  to  the  extent  of  the  original  license, 
and  probably  a  controversy  between  the  parties  in  respect 
thereto,  the  3G0-yards  limit  settled  upon  by  them  when  the 
stone  fence  was  reached  removed  such  uncertainty  and  ter- 
minated the  controversy,  and  the  limitation  thus  agreed 
upon  became,  by  relation,  a  part  of  the  original  contract 
or  license,  and  settled  conclusively  what  were  the  terms 
thereof. 

Were  the  foregoing  facts  all  there  is  of  the  case,  there 
can  be  no  doubt  the  plaintiff  would  be  entitled  to  the  relief 
he  demands;  for,  standing  alone,  they  demonstrate  that  the 
defendants  have  no  rights  in  the  range  west  of  the  300-yards 
point,  and  inasmuch  as  they  persist  in  working  the  range 
beyond  that  point  the  plaintiff  would  be  entitled  to  a  per- 
petual injunction  restraining  them  from  so  doing.  But  the 
circuit  judge  made  two  deductions  from  the  testimony,  upon 
which  he  based  the  judgment  for  the  defendants.  These 
are  (1)  that  after  the  crevice  had  been  worked  to  the  point 
where  it  pinched  out,  and  Robert  Eaisbeck  had  employed 
John  Dixon  to  prospect  ahead  for  the  purpose  of  again 
finding  it,  and  after  Dixon  had  become  a  part  owner  of  the 
range,  it  was  the  understanding  of  all  the  parties  interested 
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that  the  limitation  to  the  point  300  yards  west  of  the  stone 
fence  was  no  longer  binding  upon  the  owners  of  the  range, 
but  that  they  were  at  liberty  to  work  the  crevice  across  the 
lands  of  Robert  Raisbeck  west  of  that  point;  and  (2)  that 
the  crevice  discovered  by  John  Dixon  beyond  the  point 
where  the  original  crevice  pinched  out  was  a  new  one,  and 
the  ore  which  Dixon  and  his  associates  found  therein  was  a 
new  and  valuable  discover}^  made  under  a  license  from  the 
land-owner  which  contained  no  limitation  of  their  right  to 
mine  the  crevice  entirely  across  his  land,  should  it  extend 
so  far.  Whether  the  above  deductions  were  correctly  made 
and,  if  so,  their  effect,  will  now  be  considered. 

1.  The  limitation  in  question  was  created  by  contract, 
and  the  discoverers  of  the  range  and  those  claiming  under 
them  could  be  relieved  therefrom  only  by  contract.  The 
learned  circuit  judge  scarcely  finds  that  any  contract  re- 
moving the  limitation  was  ever  made.  He  speaks  of  the 
purpose  of  Robert  Raisbeck  and  the  understanding  of  the 
owners  of  the  range;  also  of  the  improbability  that  such 
owners  would  search  for  the  crevice  after  the  bar  had  been 
struck,  and  perform  the  labor  they  did  in  finding  the  min- 
eral west  of  the  bar,  had  they  supposed  they  were  restricted 
by  the  limitation.  But  he  does  not  say  that  the  parties 
agreed  that  the  limitation  should  be  removed.  We  fail  to 
find  any  sufficient  evidence  in  the  record  to  prove  that  any 
such  contract  was  made.  The  owners  of  the  range  at  the 
time  were  John  Anthony,  Sr.,  John  Dixon,  and  the  plaint- 
iff. John  Anthony,  Sr.,  was  a  party  to  the  contract  of 
limitation,  and  must  have  known  that  it  was  made.  John 
Dixon  knew,  also,  that  there  was  a  limitation.  lie  pur- 
chased his  interest  of  Robert  Raisbeck,  and  testified  on  the 
trial  that  before  he  so  purchased  Raisbeck  told  him  there 
was  a  limit,  but  not  where  it  was.  Knowing  the  existence 
of  a  limitation,  they  could  only  avoid  it  by  a  contract  with 
Robert  Raisbeck  rescinding  it.     They  obtained  no  such 
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contract  from  bim.  True,  John  Dixon  testified  that  Kob- 
ert  Raisbeck  told  him  to  go  where  he  pleased  on  the  range 
and  work  it  as  he  pleased;  but  this  was  not  sufficient  to  re- 
lieve the  parties  from  the  limitation  which  they  knew  they 
were  subject  to.  It  must  be  held  that  the  evidence  fails 
to  show  that  the  limitation  in  question  was  ever  abrogated. 
2.  It  only  remains  to  consider  the  question,  Was  the 
crevice  which  John  Dixon  found  west  of  the  point  where 
the  original  crevice  pinched  out,  a  distinct  crevice,  and  the 
discovery  of  the  ore  therein  a  new  discovery;  or  was  it  a 
continuation  of  the  original  crevice  and  vein  of  mineral 
therein?  It  was  not  a  new  crevice  and  a  new  discovery 
merely  because  the  original  crevice  ceased  to  yield  ore  and 
pinched  out.  This  may  have  occurred,  and  still  the  crevice 
or  vein  be  the  same  throughout.  In  Iron  Silver  Mining 
Co.  V.  Cheesinarij  IIG  U.  S.  629,  this  subject  was  considered, 
and  the  following  definition  of  a  lode  or  vein  (which  we 
understand  to  be  the  equivalent  of  a  range  or  crevice,  as 
those  terms  are  employed  in  this  case)  is  given:  "In  gen- 
eral it  may  be  said  that  a  lode  or  vein  is  a  body  of  mineral, 
or  mineral  body  of  rock,  with  defined  boundaries,  in  the 
j;eneral  mass  of  the  mountain."  This  is  the  definition  givea 
by  JudgSTSiALLETT,  in  Stevens  v,  Williams^  1  McCrary,  480, 
488.  Speaking  ot^bstructions  to  a  vein  or  lode,  Mr.  Jus- 
tice Miller,  who  delit^red  the  opinion  of  the  court  in  the 
case  first  above  cited,  sal'd:  "Now,  a  vein  containing  the 
precious  metals  is  by  no  rft^eans  always  a  straight  line  of 
uniform  dip,  or  thickness,  *r  richness  of  mineral  matter 
throughout  its  course.  Generally  the  veins  are  found  in 
what,  when  the  mineral  is  taken  out  of  them,  constitute 
clefts  or  fissures  in  the  surrounding  rock,  with  a  well-defined 
wall  above  and  below  of  different  kinds  of  rock,  as  por- 
phyry on  one  side,  above  or  below,  and  limestone  on  the 
other.  So  long  as  these  inclosing  walls  can  be  distinctly 
and  continuously  traced  and  the  mineral  matter  of  the  same 
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character  found  between  them,  there  can  be  no  doubt  that 
it  is  the  same  vein.  But  sometimes  the  cleft  between  the 
inclosing  rocks,  called  in  mining  parlance  the  country  rock, 
diminishes  so  as  to  be  scarcely  perceptible.  Sometimes  for 
a  short  distance  the  fissure  disappears  entirely  atfd  again  is 
found  distinctly  to  exist  a  little  further  on.  Again  it  is 
seen  that,  though  the  underlying  and  superposing  country 
rock  is  there,  the  mineral  deposit  ceases  to  be  found,  but, 
following  the  fissure,  it  reappears  again  very  soon.  It  also 
happens  that  both  fissure  and  mineral  come  to  an  end,  and 
are  found  no  more  in  that  direction,  or,  if  found,  so  far  off 
or  so  deflected  from  the  original  line  as  to  constitute  no 
part  of  that  vein.  Of  course,  it  is  sometimes  easy  to  see 
that  it  is  the  same  vein  all  through.  It  is  also  easy  to  see, 
in  some  instances,  that  the  vein  is  run  out, —  is  ended." 
The  court  there  sustain  the  following  instruction  given  to 
the  jury  by  the  trial  judge:  "With  well-defined  bounda- 
ries, very  slight  evidence  of  ore  within  such  boundaries  will 
prove  the  existence  of  a  lode.  Such  boundaries  constitute 
.a  fissure,  and  if  in  such  fissure  ore  is  found,  although  at 
considerable  intervals  and  in  small  quantities,  it  is  called  a 
lode." 

In  the  present  case  it  appears  by  the  testimony  of  John 
Dixon  and  the  defendant  John  Anthony  that  at  a  point 
about  100  feet  west  of  the  second  shaft  beyond  the  stone 
fence  the  crevice  pinched  out;  that  is,  the  walls  thereof 
came  nearly  together.  As  the  latter  witness  expressed  it, 
"  they  barred  up  very  narrow  to  a  seam."  The  owners  of 
the  range  thereupon  sunk  another  shaft  to  the  westward, 
in  the  general  direction  of  the  range,  hoping  to  strike  the 
lost  crevice.  The  circuit  judge  found  that  this  shaft  was 
iorty-five  feet  ahead  of  the  place  where  the  work  had 
stopped.  The  evidence  does  not  clearly  show  the  location 
of  such  shaft,  but  it  was  probably  not  many  yards  west  or 
southwest  of  the  point  where  the  crevice  had  pinched  out. 
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From  this  shaft  a  drift  was  made  in  the  same  general  di- 
rection, and  finally  a  crevice  was  struck  in  which  mineral 
was  again  found.  It  does  not  satisfactorily  appear  how 
far  this  drift  was  run  before  the  crevice  was  struck,  nor 
how  far  tile  latter  point  is  from  the  point  where  the  crevice 
pinched  out.  The  fair  inference  from  all  the  testimony, 
however,  is  that  it  could  not  have  been  more  than  a  few 
rods.  The  parties  working  the  range,  especially  John 
Dixon,  who  had  the  principal  direction  of  the  work,  sup- 
posed that  they  had  found  the  original  crevice,  and  none  of 
them  seem  to 'have  thought  they  had  found  a  new  vein  of 
mineral.  Dixon  uniformly  speaks  of  the  last-alleged  dis- 
covery^ as  "striking  up  the  diggings  again,"  and  says  that 
he  expressed  the  opinion,  when  they  came  to  the  obstruc- 
tion, that  the  vein  was  "split  up,"  and  he  was  determined 
to  explore  further  for  it.  The  idea  of  a  new  discovery 
seems  first  to  have  taken  shape  on  the  trial  in  the  circuit 
court.  So  far  as  the  testimony  shows,  the  crevice,  before 
it  reached  the  barrier,  and  after  the  barrier  was  passed,  was 
of  the  same  general  character  —  no  change  in  the  rock,  or 
in  general  direction  of  the  crevice,  is  indicated.  Besides, 
the  mineral  found  on  both  sides  of  the  barrier  was  alike. 

The  above  considerations  have  impelled  our  minds  to  the 
conclusion  that,  within  the  definition  of  a  lode  or  vein  above 
given,  the  crevice  east  of  the  barrier  which  cut  the  same 
off,  and  that  discovered  west  of  the  barrier,  which  extends 
to  the  300-yards  limit,  is  one  and  the  same  crevice  or  range, 
and  that  the  finding  of  the  mineral  therein  west  of  the  bar- 
rier is  not  in  any  correct  sense  a  new  discovery. 

It  follows  from  the  foregoing  views  that  the  plaintiff  is 
entitled  to  judgment. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  with  directions  to 
that  court  to  give  judgment  for  the  plaintiff  granting  a  pe^ 
petual  injunction  as  prayed,  and  awarding  him  componsa- 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1889.  589 

I 

The  State  vs.  Grottkau. 

tion  for  the  mineral  taken  by  the  defendants  from  the 
crevice  west  of  the  300-yards  point  and  appropriated  to 
their  own  use. 

A  motion  for  a  rehearing  was  denied  March  12, 1889. 


Thb  State,  Plaintiff  in  error,  vs.  Grottkau,  Defendant  in 

error. 

December  8, 1888 —March  It,  1889. 

Cbdonal  Law  and  Practicb.  ("IJ  Stay  of  execution:  When  term  of 
imprisonment  begins,  fBJ  Disc/iarye  on  habeas  corpas:  Writ  of 
error, 

1.  G.y  having  been  convicted  of  riot,  was,  on  May  7, 1887,  sentenced  to 

confinement  in  the  house  of  correction  for  one  year.  Before  ex- 
ecution of  the  sentence,  and  on  May  14,  a  stay  was  granted,  and  G. 
was  released  on  bail,  pending  the  determination  of  the  case  on  writ 
of  error.  The  judgment  of  conviction  was  affirmed,  and  the  remit' 
titur  from  the  appellate  court  was  filed  in  the  trial  coui-t  on  March 
18,  1888.  On  April  5,  1888,  G.  was  committed  to  the  house  of  cor- 
rection pursuant  to  the  sentence.  Held,  that  the  term  of  his  im- 
prisonment commenced  on  the  date  last  mentioned. 

2,  When  a  person  convicted  and  imprisoned  for  crime  is  discharged 

from  custody  in  a  habeas  corpus  proceeding  by  a  court  of  com- 
petent jurisdiction,  the  state  cannot  obtain  a  review  of  the  order 
or  judgment  in  that  behalf  by  writ  of  error.  And  it  is  immaterial 
whether  such  court  issues  the  habeas  corpus  in  the  first  instance, 
or  adjudicates  the  matter  on  certiorari  to  a  court  commissioner 
who  issued  the  writ.  State  ex  rel,  McCaslin  v,  SmitJi,  65  Wis.  98, 
distinguished. 

ERROR  to  the  Circuit  Court  for  Milwaukee  County. 

Paul  Grottkau  was  indicted,  tried,  and  convicted  in  the 
municipal  court  of  Milwaukee  county  of  the  offense  of  riot, 
and  on  May  7,  1887,  was  sentenced  to  confinement  at  hard 
labor  for  one  year  in  the  house  of  correction.    Before  ex- 
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edition  of  such  sentence,  and  on  May  14,  1887,  that  conrt 
granted  a  stay  of  execution  of  the  judgment,  pending  the 
determination  of  the  case  by  this  court,  to  which  it  was 
brought  by  writ  of  error.  Grottkau  gave  the  required  se- 
curity, and  was  released  from  custody.  This  court  affirmed 
the  judgment  of  the  municipal  court.  The  remittitur  from 
this  court  was  filed  in  the  municipal  court  March  13,  1888. 

On  or  about  April  5,  1888,  Orotikau  was  committed  to 
the  house  of  correction  pursuant  to  the  sentence.  May  8, 
1888,  he  was  brought  before  Court  Commissioner  Hugh 
Ryan,  Esq.,  by  virtue  of  a  writ  of  habeas  corpus  duly  issued, 
and  a  hearing  was  had.  On  May  12th  the  commissioner 
made  an  order  remanding  Grottkau  to  the  custody  of  the 
keeper  of  the  house  of  correction,  and  dismissed  the  pro- 
ceeding. The  matter  was  removed  by  certiorari  to  the  cir- 
cuit court,  and. that  court,  by  its  order  and  judgment  bear- 
ing date  May  21,  1888,  discharged  Grottkau  from  custody. 
The  state  thereupon  sued  out  a  writ  of  error,  by  virtue  of 
which  such  order  and  judgment  and  all  the  proceedings 
preliminary  thereto  have  been  certified  to  this  court  for  re- 
view. 

For  the  plaintiff  in  error  there  was  a  brief  by  the  Attor- 
ney General  and  Z.  K.  Luse^  Assistant  Attorney  General, 
and  oral  argument  by  the  Attorney  General.  A  writ  of 
error  will  lie  to  review  the  determination  of  the  circuit 
court  in  discharging  the  prisoner.  In  re  Crow^  60  Wis. 
371;  Yates  v.  People^  6  Johns.  337;  Holmes  v.  Jennison,  14 
Pet.  561;  £x  parte  Lafonta^  2  Rob.  (La.)>  ^^^>  People  v. 
Lincoln,  62  How.  Pr.  412;  2  Parker's  Crim.  R.  650;  People 
V.  Bennett,  49  N.  T.  137;  Bagnall  v.  Ablemany  4  Wis.  170; 
Hurd's  Habeas  Corpus,  572;  In  re  Eldred,  46  Wis.  530. 
The  term  of  his  imprisonment  had  not  expired  when  the 
prisoner  was  discharged.  The  time  when  a  sentence  shall 
be  carried  into  eflPect  is  not  necessarily  a  part  of  the  sen- 
tence, and  is  to  a  great  extent  within  the  control  of  the 
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court,  and  execution  of  the  sentence  may  be  stayed  or  or- 
dered to  be  carried  out  at  some  future  time.  Jieinex  v. 
State,  51  Wis.  152;  Petition  of  McCorniich,  24  id.  492;  1 
Bisb.  Crim.  Proc.  sec.  1310;  UoUon  v.  Uopkina,  21  Kan. 
638-646;  Dolan's  Case,  101  Mass.  219;  People  v.  Eeiley,  53 
Mich.  260;  AUen  v.  State,  Martin  &  Yerg.  294;  Miller's 
Case,  9  Cow.  730;  State  v.  Cockerham,  2  Ired.  Law,  204; 
State  V.  Cardwell,  95  N.  C.  643;  Falts  v.  State,  2  Sneed,  232; 
Johnson  v.  People,  83  111.  431;  Bex  v.  Reader,  1  Strange, 
531;  People  v,  Hobson,  48  Mich.  27;  People  ex  rel.  King  v. 
McEwen,  62  How.  Pr.  226.  A  prisoner  who  is  admitted  to 
bail  is  in  the  custody  of  his  sureties.  Nieholls  v,  Ingersoll^ 
7  Johns.  155;  Ex  parte  Gibbons,  1  Atk.  237;  Coram,  v. 
Brickett,  8  Pick.  138. 
[No  appearance  for  the  defendant  in  error.] 
The  following  opinion  was  filed  December  22,  1888: 

Lyon,  J.  We  have  not  been  favored  with  an  argument 
or  brief  in  behalf  of  defendant  in  error,  and  for  that  reason 
shall  not  indulge  in  any  extended  discussion  of  the  ques- 
tions which  might  be  raised  upon  the  record  before  us.  In- 
deed, we  shall  consider  but  one  of  those  questions,  and  that 
but  briefly. 

Doubtless  the  circuit  court  discharged  Grottkau  from 
custody  because  the  year  for  which  he  was  sentenced  to 
imprisonment  had  expired  when  the  writ  of  habeas  corpus 
was  issued.  Hence  that  court  must  have  held  that  his 
term  of  imprisonment  commenced  when  judgment  and 
sentence  were  pronounced,  and  that  the  commencement  of 
such  term  was  not  postponed  nor  the  running  thereof  sus- 
pended by  the  stay  of  execution  and  his  release  on  bail 
pending  the  decision  of  this  court.  Whether  this  is  a  cor- 
rect view  of  the  law  or  not  is  the  single  question  we  pro- 
pose now  to  determine. 

In  the  case  of  Petition  of  McCormick,  24  Wis.  492,  a 
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sentence  to  imprisonment  on  a  conviction  for  crime,  not  to 
commence  until  the  expiration  of  another  sentence  of  the 
same  person  on  a  conviction  for  another  crime,  was  upheld. 
There  seems  to  be  little  doubt  that,  in  the  absence  of 
statutory  provision  to  the  contrary,  the  trial  court  may 
lawfully  appoint  a  future  day  after  judgment  for  the  com- 
mencement of  the  term  of  imprisonment.  The  McCormick 
Case  sustains  that  doctrine,  and  cases  elsewhere  to  the  same 
effect  are  cited  by  the  attorney  general.  We  have  no  stat- 
ute on  the  subject  in  respect  to  misdemeanors,  and  hence, 
in  such  cases  (this  being  one  of  them),  the  court  may  appoint 
a  future  day  for  the  punishment  to  commence. 

Sec.  4733,  R.  S.,  which  was  first  enacted  in  the  present 
Revision,  provides  that  on  sentences  to  imprisonment  in 
the  state  prison  the  term  of  imprisonment  shall  commence 
on  the  day  of  sentence,  but  the  section  excludes  from  the 
computation  "any  time  which  may  elapse  after  such  sen- 
tence while  such  convict  is  confined  in  the  county  jail,  or 
while  he  is  at  large  on  bail,  or  while  his  case  is  pending  in 
the  supreme  court  upon  writ  of  error  or  otherwise."  In 
most,  if  not  all,  cases  the  effect  of  this  statute  seems  to  be 
to  make  the  term  of  imprisonment  commence  when  the 
convict  is  committed  to  the  state  prison.  It  is  doubtful 
whether  it  operates  to  change  the  law  which  existed  before 
its  enactment,  but  it  makes  the  law  certain  in  the  cases 
covered  by  it,  and  that  was  the  declared  object  which  the 
revisers  sought  to  attain  when  they  incorporated  it  in  the 
Revision.  (See  Revisers'  Notes.)  Sec.  4733,  however,  does 
not  rule  this  case.  If  any  argument  can  be  deduced  from 
it  affecting  the  present  case  it  is  that  the  legislature  was  of 
the  opinion  that  without  the  statute  the  term  of  imprison- 
ment, even  in  a  conviction  for  a  felony,  did  not  necessarily 
commence  on  the  day  of  sentence. 

The  stay  of  execution  granted  by  the  municipal  court 
before  Orotikau  was  committed  to  the  house  of  correction, 
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was  substantially  an  order  of  that  court  that  his  term  of 
imprisonment  should  not  commence,  in  any  event,  until 
after  the  case  should  be  determined  by  this  court,  and  is  as 
potent  to  postpone  the  commencement  of  the  terra  of  im- 
prisonment as  though  the  court  had  fixed  April  5j  1888,  as 
the  day  for  the  commencement  thereof. 

It  follows  that  Commissioner  Eyan  properly  remanded 
Grottkau^  and  that  the  circuit  court  erred  in  discharging 
him  from  custody. 

By  the  Court, —  The  order  and  judgment  of  the  circuit 
court,  discharging  the  defendant  in  error  from  custodj^,  is 
reversed. 

Upon  a  motion  for  a  rehearing  there  was  a  brief  signed 
by  the  defendant  in  error,  and  by  Moritz  Wliiig^  Jr.^  and 
G.  E.  Monroe^  of  counsel.  They  argued,  inter  alia^  that 
there  is  no  authority,  statutory  or  otherwise,  for  allowing  a 
writ  of  error  to  issue  on  behalf  of  the  state  as  against  a 
prisoner  who  has  been  lawfully  discharged  from  his  im- 
prisonment by  order  of  the  circuit  court,  after  sentence,  on 
the  ground  that  the  term  of  sentence  had  expired.  Peo- 
ple V,  Conanty  59  Mich.  565;  People  v.  Fairman^  id.  568; 
Ec  parte  Jilz^  64  Mo.  205.  By  sec.  8,  art.  I,  Const.,  it  is 
enjoined  that ''  no  person  for  the  same  oflfense  shall  be  twice 
put  in  jeopardy  of  puniskment,^'^  Under  this  provision  it 
is'  held  that  a  writ  of  error  will  not  lie  at  the  suit  of  the 
state  to  reverse  a  judgment  in  favor  of  a  defendant  in  a 
criminal  action.  State  v.  Kemp^  17  Wis.  669,  citing  Peo- 
ple V.  Corning,  2  N.  Y.  9,  and  Comm.  v.  Cunimings,  3  Cush. 
212.  Habeas  corpus  proceedings,  though  not  technically 
criminal  actions,  may  be  so  related  to  a  criminal  action  as 
to  come  within  the  same  rule.  See  sec.  3437,  E.  S.  As  to 
the  question  of  jeopardy,  see  1  Bish.  Crim.  Law  (7th  ed.), 
sees.  991-3;  Esi  parte  Lange,  18  Wall.  163,  169,  173;  U.  S. 
V.  Choteau,  102  U.  S.  603;  Ex  parte  McGehan,  22  Ohio  St. 
Vol.  78-88 
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442,  446 ;  Comm.  v,  McBride^  2  Brewst.  545.  The  day  on 
which  a  prisoner  is  sentenced  is  the  first  day  of  his  term  of 
imprisonment.  Bish.  Stat.  Crimes,  sec.  218;  Comm.  v.  Ken- 
iatariy  5  Pick.  420;  Nigotti  v.  ColviUey  14  Cox's  Crim.  Cas. 
263;  In  re  Crow,  60  Wis.  349,  368;  Ex  parte  Meyers,  44 
Mo.  280;  notion  v.  Hopkins,  21  Kan.  638,  646.  When  the 
term  has  by  law  began  to  run  it  does  not  cease  running  so 
long  as  the  person  sentenced  has  been  guilty  of  no  wrong 
to  occasion  a  delay.  In  re  Crow,  60  Wis.  370,  and  cases 
cited;  HoUon  v.  Hopkine,  supra. 

In  opposition  to  the  motion  there  was  a  brief  by  L.  K. 
Luse,  Assistant  Attorney  General.  He  contended,  inter 
alia,  that  the  constitutional  rule  forbidding  the  placing  of 
a  person  twice  in  jeopardy  simply  embodies  the  principle 
of  the  common  law  that  no  man  shall  be  placed  in  danger 
of  legal  penalties  more  than  once  upon  the  same  accusa- 
tion. Chitty's  Crim.  Law,  451.  It  has  no  bearing  upon 
the  inquiry  whether  he  has  suffered  punishment  in  accord- 
ance with  the  judgment  of  the  court  having  jurisdiction, 
upon  a  single  conviction.  That  is  the  sole  inquiry  here. 
Ratzky  v.  People,  29  N.  Y.  135;  McKee  v.  People,  32  id. 
244;  Shepherd  v.  People,  25  id.  406;  Mitchell  v.  State,  42 
Ohio  St.  383,  391.  To  the  point  that  the  writ  of  error 
would  lie  in  this  case,  he  cited,  besides  cases  cited  in  the 
former  brief,  Ableynaii  v.  Booth,  21  How.  506;  State  exrel. 
McCaslin  v.  Smith,  65  Wis.  93;  R  S.  sec.  4724;  Milwaukee 
V,  Gross,  21  Wis.  241;  Boscobel  v,  Bughee,  41  id.  59;  Platte- 
ville  V,  McKernan,  54  id.  487;  State  v.  Mushied,  12  id.  561; 
•State  V.  Jager,  19  id.  235;  In  re  Tarble,  25  Wis.  394,  13 
Wall.  397. 

The  following  opinion  was  filed  March  12,  1880: 

Lyon,  J.  This  case  was  decided  at  the  last  term  on  the 
argument  of  the  attorney  general  alone.  For  that  reason 
we  determined  only  the  single  question,  When  did  Grott- 
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hau'^a  term  of  imprisonment  commence!  On  that  question 
we  adhere  to  the  ruling  then  made. 

The  defendant  in  error  now  moves  for  a  rehearing  of  the 
cause,  and  his  counsel,  in  their  argument,  raise  the  question 
whether  a  writ  of  error  lies  at  the  suit  of  the  state  to  bring 
to  this  court  for  review  the  order  or  judgment  of  the  cir- 
cuit court  reversing  the  order  of  Commissioner  Ryan  and 
discharging  the  defendant  in  error  from  custody. 

It  was  decided  by  this  court  twenty-five  years  ago,  and 
the  rule  has  never  been  questioned  or  doubted  since,  that  a 
writ  of  error  does  not  lie  at  the  suit  of  the  state  to  reverse 
a  judgment  for  the  defendant  in  a  criminal  prosecution, 
whether  upon  a  verdict  of  acquittal  or  upon  an  issue  involv- 
ing a  question  of  practice,  as  where  final  judgment  was 
rendered  for  the  defendant  on  a  demurrer  to  a  pica  in  abate- 
ment of  the  indictment.  State  v,  Kemp,  17  Wis.  669.  The 
case  overrules,  to  some  extent,  the  doctrine  of  United  States 
V.  Salter^  1  Pin.  278,  wherein  it  was  said  that  if  the  court 
quashes  the  indictment  or  arrests  judgment  erroneously  the 
prosecution  may  have  a  writ  of  erroi*  to  reverse  such  de- 
cision. 

Is  the  rule  of  State  v.  Kemp  applicable  to  this  case?  We 
have  concluded,  after  much  deliberation,  that  the  question 
must  be  answered  in  the  aflBrmative.  We  can  perceive  no 
difference  in  principle  between  a  case  where,  as  in  that 
case,  the  accused  is  discharged  from  custody  without  a  trial 
because  an  issue  of  law  on  the  pleadings  had  been  deter- 
mined in  his  favor,  and  the  present  case,  in  which  the 
defendant  in  error  was  discharged  from  custody  by  the 
final  order  of  the  circuit  court  made  in  a  proceeding  on 
hahea%  corpus.  The  reasons  why  the  state  is  remediless  in 
the  former  case,  apply  with  equal  force  to  the  latter.  To 
illustrate,  suppose  that,  in  a  criminal  prosecution,  the  trial 
court  arrests  judgment  after  conviction  and  dismisses  the 
case  on  the  ground  that  it  has  no  jurisdiction  thereof.  So  far 
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as  that  prosecution  is  concerned  the  order  in  that  behalf, 
which  results  in  the  discharge  of  the  accused  from  custody,  is 
final,  and  the  state  is  remediless.  But  suppose  the  court 
holds  it  has  jurisdiction,  and  proceeds  to  sentence  the  ac- 
cused to  imprisonment,  and  some  court  of  competent  juris- 
diction thereafter  discharges  him  upon  haheas  corpv^  because, 
in  its  opinion,  the  trial  court  had  no  such  jurisdiction.  Both 
discharges  in  the  cases  supposed  rest  upon  precisely  the 
same  ground.  It  being  the  settled  law  that  the  state  can- 
not have  a  writ  of  error  in  the  one  case,  it  seems  logically 
to  follow  that  it  ought  not  to  have  the  writ  in  the  other. 

The  only  adjudication  by  this  court  which  is  claimed  to 
be  a  direct  authority  for  allowing  a  writ  of  error  in  the 
present  case,  was  made  in  State  ex  rel.  McC(uslin  v.  Smithy 
65  Wis.  93.  In  that  case  a  judgment  had  been  rendered 
against  Smith  for  the  costs  of  a  prosecution  for  larceny,  in- 
stituted by  him  against  one  Davis,  which  had  failed.  The 
judgment  was  so  rendered  pursuant  to  sec.  4791,  R.  S. 
Smith  was  imprisoned  under  an  execution  against  his  goods 
and  person,  issued  on  such  judgment.  On  a  habeas  corpus 
he  was  discharged  from  custody  by  a  court  commissioner, 
and  the  circuit  court,  on  certiorari^  affirmed  the  order  of 
discharge.  McCaslin  then  sued  out  a  writ  of  error  from 
this  court  to  obtain  a  review  and  reversal  of  the  order  of 
affirmance.     It  was  held  that  he  was  entitled  to  the  writ. 

The  judgment  in  the  above  case  under  which  Smith  was 
imprisoned  is  nominally  in  favor  of  the  state,  but  really  in 
favor  of  the  county  which  was  chargeable  with  such  costs. 
It  is  a  mere  judgment  for  money,  and  is  not  distinguish- 
able in  principle  from  an  ordinary  judgment  for  tort  in  a 
civil  action  between  individuals,  or  from  a  case  in  which  a 
person  is  imprisoned  for  violation  of  or  non-compliance 
with  an  order  made  for  the  enforcement  of  a  private  right 
or  remedy,  as  distinguished  from  imprisonment  for  a  crim- 
inal contempt.     For  a  discussion  of  this  distinction,  see  In 
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re  MurpJieyj  39  Wis.  286;  In  re  Pierce^  44  Wis.  411,  and 
cases  cited. 

In  the  present  case  the  imprisonment  of  the  defendant  in 
error  was  for  crime  of  which  he  had  been  duly  convicted. 
This  distinguishes  it  from  the  case  of  State  ex  reL  McCaslin 
V,  Smith,  and  renders  the  application  of  a  different  rule  en- 
tirely proper.  Hence,  while  we  do  not  question  the  accu- 
racy of  the  judgment  in  that  caso,  but  rather  re-affirm  it, 
we  hold  that  when,  as  in  the  present  case,  a  person  con- 
victed and  imprisoned  for  crime  is  discharged  from  custody 
in  a  habeas  corpus  proceeding  by  a  court  of  competent  ju- 
risdiction, the  state  cannot  obtain  a  review  of  the  order  or 
judgment  in  that  behalf  by  writ  of  error.  And  it  is  imma- 
terial whether  such  court  issues  the  habeas  corpns  in  the 
first  instance,  or  adjudicates  the  matter  on  certiorari  to  a 
court  commissioner  who  issued  the  writ. 

Inasmuch  as  the  judgment  of  this  court  herein  can  only 
be  upheld  on  the  assumption  that  the  writ  of  error  was 
properly  issued  at  the  suit  of  the  state,  and  that  assump- 
tion now  being  negatived,  it  follows  that  the  motion  for  a 
rehearing  must  be  granted. 

The  question  here  decided  is  one  of  considerable  general 
interest,  but  has  probably  ceased  to  be  of  any  importance 
in  this  particular  case.  GrottTcaxCs  term  of  imprisonment 
commenced  April  5,  1888,  and  his  sentence  is  for  one  year. 
If  the  time  he  has  been  at  large  since  his  discharge  on  habeas 
corpus  is  not  deducted  from  such  term,  the  same  will  expire 
April  5,  1889.  While  we  do  not  here  decide  the  point,  we 
are  strongly  inclined  to  the  opinion  that  the  term  of  GrotU 
Tcau^s  punishment,  after  having  once  commenced,  was  not 
interrupted  by  such  discharge,  and  hence  that  it  will  expire 
April  5,  1889. 

The  proposition  upon  which  the  motion  for  a  rehearing 
is  granted  has  been  fully  and  ably  argued  by  the  learned 
assistant  attorney  general,  as  well  as  by  the  learned  coun- 
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sel  for  the  defendant  in  error,  and  has  been  much  consid- 
ered by  the  court.  It  is  not  at  all  probable  that  further 
argument  will  change  our  opinion.  Hence,  after  the  oi-der 
for  rehearing  is  entered,  the  clerk  will  enter  a  farther  order 
quashing  the  writ  of  error  and  dismissing  the  case. 
By  the  Court —  Ordered  accordingly. 


Tub  State,  Respondent,  vs.  Logue,  Appellant 

January  SI  —  March  1^,  18S9, 

Highways:  Notice  of  proceedings  to  lay  out, 

1.  Under  sec.  1298,  R.  S.,  an  order  laying  out  a  hi£:hway  is  qn\j  prima 
facie  evidence  of  the  regularity  of  the  proceedings,  and  its  invalid- 
ity may  be  shown  by  proof  that  the  notices  required  by  sec  1267 
were  not  given. 

8.  Though  the  owner  of  land  over  which  it  was  attempted  to  lay  out 
a  highway  signed  the  petition  therefor  and  hence  was  not  entitled 
to  notice  of  the  meeting  of  the  supervisors,  yet  he  may  avail  him- 
self of  the  want  of  notice  to  the  public  and  other  owners,  to  in- 
validate the  proceedings. 

APPEAL  from  the  Circuit  Court  for  Za  Fayette  Conniy, 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Orion  db  0^>orn, 
and  oral  argument  by  P.  A,  Orton, 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  D.  S.  Hose. 

Taylor,  J.  This  is  an  action  brought  by  the  state  to  re- 
cover the  penalty  prescribed  by  sec.  1326,  R.  S.  1878,  for 
obstructing  a  public  highway.  The  action  was  tried  in  the 
court  below  by  the  court,  a  jury  trial  having  been  waived 
by  the  parties.  The  only  controversy  in  the  case  was  upon 
the  question  whether  the  locus  was  a  public  highway,  the 
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defendant,  by  his  answer,  having  denied  the  existence  of 
any  highway  at  the  place  of  the  alleged  obstruction.         ^ 

After  hearing  the  evidence  the  learned  circuit  judge  made 
and  filed  the  following  findings  of  fact  and  conclusions  of 
law:  ''That  the  highway  described  in  the  complaint  in  this 
action  was  duly  laid  out  by  the  supervisors  of  the  town  of 
Willow  Springs  in  La  Fayette  county,  Wisconsin,  on  the 
11th  day  of  March,  1882.  That  said  highway  was  lawfully 
opened  by  said  supervisors  in  the  month  of  September,  1882, 
and  highway  labor  performed  thereon,  under  the  direction 
of  the  overseer  of  highways,  in  each  year  thereafter.  That 
the  defendant  removed  his  fences  from  such  highway,  or 
caused  the  same  to  be  removed  in  the  year.  That  said  high- 
way was  worked,  used  and  traveled  as  such,  from  the  time  it 
was  opened  as  aforesaid  until  the  month  of  April,  1885,  when 
it  was  obstructed  and  closed  by  the  defendant,  who  built  a 
fenca  across  the  same.  That  the  defendant,  from  the  time 
said  highway  was  opened  as  aforesaid,  treated  the  same  as  a 
public  highway  by  removing  his  fences  therefrom,  doing 
highway  labor  thereon  under  the  direction  of  the  overseer 
of  highways,  and  by  using  the  same  as  a  public  highway  up 
to  the  time  he  obstructed  it  as  aforesaid.  As  conclusions 
of  law,  the  cgurt  finds  that  there  was  a  lawful  highway  ex- 
isting at  the  place  mentioned  in  the  complaint  in  this  ac- 
tion, in  the  month  of  April,  1885,  and  that  the  defendant  at 
that  time  unlawfully  obstructed  the  same,  and  is  liable  to 
the  penalty  prescribed  in  sec.  1321,  ch.  52,  R.  S.,  and  that 
the  plaintiff  is  entitled  to  the  judgment  demanded  in  the 
complaint  to  the  amount  of  $1,  with  costs." 

The  defendant  duly  excepted  to  each  of  the  findings  of 
fact,  and  to  the  conclusions  of  law.  The  court  entered 
judgment  in  favor  of  the  state  for  the  penalty  and  costs. 
The  defendant  appealed  to  this  court,  and  alleges  as  error 
that  the  evidence  in  the  case  does  not  sustain  the  finding  of 
the  learned  circuit  judge,  "  that  the  highway  described  in 
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the  complaint  was  duly  laid  out  by  the  supervisors  of  the 
town  of  Willow  Springs  in  La  Fayette  county,  Wisconsin, 
on  the  11th  day  of  March,  1882." 

After  a  careful  reading  of  all  the  evidence  in  the  case,  we 
are  forced  to  the  conclusion  that  there  is  clearly  a  failure 
of  evidence  to  support  this  finding.  The  only  evidence  in- 
troduced on  the  part  of  the  state  to  show  that  the  alleged 
highway  was  ever  laid  out  by  the  supervisors  of  said  town, 
was  a  certified  copy  of  an  order  made  by  said  supervisors 
on  the  11th  day  of  March,  1882,  which  purports  on  its  face 
to  be  an  order  laying  out  a  highway  over  the  place  where 
the  obstruction  complained  of  was  placed  by  the  defend- 
ant; a  survey  of  said  highway;  an  award  of  damages  to 
the  owners;  and  a  petition  for  the  highway  in  due  form. 
The  name  of  the  defendant  appeared  on  this  petition,  writ- 
ten in  pencil.  There  was  also  some  evidence  given  tending 
to  show  that  the  alleged  highway  had  been  opened  for  pub- 
lic use  and  had  been  used  as  such  previous  to  the  com- 
mencement of  this  action,  and  that  some  highway  work 
had  been  performed  on  portions  thereof  before  this  action 
was  commenced.  The  action  was  commenced  in  April, 
1885,  and  according  to  the  findings  of  the  court  the  road 
was  not  lawfully  opened  or  any  highway  labor  performed 
thereon  until  the  month  of  September,  1882. 

Upon  the  evidence  introduced  by  the  state  there  was  a 
legal  presumption  that  the  supervisors  had  regularly  laid 
out  a  highway  over  the  locus  in  quo.  This  presumption  is, 
however,  a  mere  presumption  of  fact,  declared  to  be  such 
by  statute.  Sec.  1298,  R.  S.  Without  the  aid  of  this  sec- 
tion it  could  not  be  contended  that  the  proofs  of  the  state 
had  established  such  fact.  The  only  question  for  the  con- 
sideration of  the  court  was  whether  this  presumption  of 
fact  had  been  overcome  by  the  evidence  of  the  defendant. 
The  evidence  of  the  defendant  which  is  clearly  uncontra- 
dicted shows  that  although  the  name  of  the  defendant  ap- 
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peared  on  the  petition  for  the  highway,  he  did  not  place  it 
there,  nor  did  any  other  person  place  it  there  with  his 
knowledge  or  assent.  The  evidence  of  the  defendant  also 
establishes  the  fact  that  the  notices  of  the  application  for 
laying  out  the  highway  and  of  the  time  and  place  when 
and  where  they  would  meet  to  consider  such  application, 
which  are  required  to  be  given  by  sec.  1267,  E.  S.,  were  not 
in  fact  given.  That  the  failure  to  give  the  notice  required 
by  said  section  is  fatal  to  the  proceedings  of  the  supervisors 
in  laying  out  a  highway  has  been  frequently  decided  by 
this  court.  WiUiams  v.  Mitchell,  49  Wis.  284,  288;  State  v. 
Zanger,  29  Wis.  68, 71;  Austin  v.  Allen,  6  Wis.  134;  Bahbv. 
Carver,  7  Wis.  124;  Roehrhorn  v.  Schmidt,  16  Wis.  519.  As 
said  in  Williams  v.  Mitchell,  49  Wis.  288,  sec.  1298,  R.  S., 
makes  the  order  of  the  supervisors  laying  out  a  highway 
prima  facie  evidence  that  the  proper  notice  was  served, 
and  all  that  is  necessary  for  the  party  denying  such  service 
is  to  show  by  competent  evidence  that  such  notices  were 
not  in  fact  served  or  given.  It  seems  very  clear  to  us  that 
the  evidence  of  the  defendant  in  this  case  is  sufficient  to 
overcome  the  presumption  of  the  statute,  and  leaves  the 
state  in  the  position  it  would  have  been  in  had  not  the  stat- 
ute been  enacted.  Roehrhorn  v.  Schmidt,  16  Wis.  619,  522. 
But  it  is  urged  that  the  defendant  signed  the  petition  for 
the  highway,  and  so  was  not  entitled  to  notice  of  the 
meeting  of  the  supervisors.  Admitting  this  to  be  true,  it 
would  not  dispense  with  notice  to  the  public  and  other 
owners,  and  he  may  avail  himself  of  such  want  of  notice 
to  other  parties  to  invalidate  the  proceedings.  See  Roehr- 
hom  V,  Schmidt,  supra.  There  is,  however,  no  evidence  in 
the  case  that  the  defendant  ever  signed  the  petition.  There 
was  no  proof  that  the  signature  was  his,  but  the  contrary. 
There  was  no  presumption  raised  against  the  defendant 
tha^he  authorized  the  signature.  In  order  to  bind  him  by 
a  signature  admitted  not  to  be  in  his  handwriting,  the  state 
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would  be  bound  to  show  affirmatively  that  he  authorized 
such  signature.  No  such  evidence  was  oflFered;  on  the 
contrary,  the  evidence  in  the  case  shows  that  the  signature 
was  attached  without  his  consent  or  direction.  It  being 
clearly  shown  that  the  proceedings  of  the  supervisors  ia 
laying  out  the  road  in  question  were  irregular  and  void,  no 
case  was  made  in  favor  of  tbe  state  unless  there  is  evidence 
establishing  a  highway  by  prescription,  or  by  use  for  three 
years  or  more  under  sec.  1295,  R.  S.,  or  by  dedication  by 
the  defendant.  There  is  no  evidence  to  sustain  a  highway 
by  prescription  at  common  law,  and  the  evidence  fails  to 
sustain  a  highway  under  sec.  1295  by  three  years'  use,  as 
the  court  finds  that  the  road  was  not  opened  or  worked 
until  in  September,  1S82,  and  this  action  was  commenced 
in  April,  1885.  The  court  has  not  found  that  the  defend- 
ant had  dedicated  the  locus  in  quo  as  a  public  highway, 
and  we  do  not  think  there  is  sufficient  evidence  in  the  case 
upon  which  such  a  finding  could  be  sustained. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  said 
court  to  render  judgment  for  the  defendant. 


In  eb  O . 

February  4  —  March  IS,  1889. 

Attorney  at  law:  Disbarment:  Evidence:  Good  moral  character: 
Conversion  of  dienVs  money:  Findings:  Acting  against  former 
client:  Jurisdiction, 

1.  Even  where  the  charges  of  professional  misconduct  upon  which  an 

attorney  is  disbarred  are  not  of  a  criminal  nature,  they  should  be 
established  by  a  preponderance  of  satisfactory  evidence. 

2.  As  *'  good  moral  character  "  is  a  condition  precedent  to  admission 

to  tbe  bar,  so  it  is  a  requisite  condition  for  the  rightful  co^itina- 
ance  in  the  practice  of  the  profession. 
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8.  The  fact  that  an  attorney  collected  and  wrongfully  converted 
moneys  belonging'to  his  clients,  and  then  failed  to  pay  them  over 
after  repeated  demands,  especially  where  his  attempt  to  retain 
such  moneys  was  a  subterfuge  and  in  bad  faith,  is  sufficient  to 
authorize  his  suspension  if  not  disbarment. 

4.  The  misconduct  which  will  warrant  the  suspension  of  an  attorney 
is  not  limited  to  acts  committed  strictly  in  a  professional  charac- 
J  ter,  but  extends  to  all  such  misconduct  as  would  have  prevented 
an  admission  to  the  bar. 

6.  In  proceedings  to  disbar  an  attorney  the  court  may  And  the  facts 
proved  by  evidence  admitted  without  objection,  even  though  such 
facts  w^ere  not  stated  in  the  formal  charges  filed. 

6.  It  is  sufficient  to  waiTant  the  disbarment  of  on  attorney  that,  hav- 

ing acted  for  the  claimant  in  a  contest  concerning  the  validity  of 
a  homestead  claim,  he  afterwards  instigated  and  conducted  in  be- 
half of  another  person  a  second  contest  against  his  former  client, 
involving  the  same  subject  matter  and  based  largely  upon  the 
same  facts,  and  in  such  second  contest  testified  as  a  witness 
against  his  former  client  and  used  the  information  acquired  by 
means  of  his  former  employment. 

7.  In  proceedings  instituted  in  the  court  of  his  residence,  such  court 

may  disbar  or  suspend  an  attorney  for  professional  misconduct  be- 
fore officers  of  the  United  States  land  office. 

APPEAL  from  the  Circuit  Court  for  Fau  Claire  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

It  appears  from  the  record  that  prior  to  August  6,  1888, 

O was  a  member  of  the  bar  of  Eau  Claire  county; 

that  between  July  27,  1887,  and  September  10,  1887,  the 
bar  association  of  that  county  investigated  certain  charges 

of  improper  and   unprofessional  conduct  of  said   0 , 

and  thereupon  directed  three  of  its  members,  Thomas  F, 
Frawley^  Lelon  A,  Doolittle^  and  Louis  i?.  Larson  to  pre- 
sent such  matter  to  the  circuit  court  for  that  county;  that 
the  said  Frawley^  Doolittle^  and  Larson  thereupon  presented 
to  the  judge  of  said  court  their  verified  petition  in  said 
matter,  September  14,  1887,  whereupon  the  said  judge  or- 
dered said  0 to  show  cause  before  said  court  Septem- 
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ber  26,  1887,  why  his  license  to  practice  as  such  attorney 
should  not  be  revoked  and  he  be  disbarred  and  his  name 
stricken  from  the  roll  of  attorneys;  that  said  petition  and 

order  to  show  cause  was  served  on  said  0 September 

15, 1887;  that  said  petition  contained  a  general  charge  and 
thirteen  specilic  charges;  that  within  the  time  required  the 

said  0 put  in  a  verified  answer  to  said  several  charges; 

that  upon  the  trial  of  the  issues  so  formed  the  court  found 

in  favor  of  said  O on  all  of  such  specific  issues  except 

the  third,  fourth,  sixth,  ninth,  and  twelfth,  upon  each  of 
which  he  was  convicted;  that  the  said  general  charge  and 
specific  charges  upon  which  he  was  so  convicted,  were  and 
are  as  follows: 

"General  Charge:    That  said  0 is  an  attorney  at 

law,  residing  in  the  city  and  county  of  Eau  Claire,  duly 
licensed  and  admitted  to  practice  and  actively  practicing 
as  such  in  the  circuit  court  of  Eau  Claire  county  and  in 
the  circuit  and  inferior  courts  of  this  state,  and  is  a  mem- 
ber of  the  bar  association  of  Eau  Claire  county,  and  that 
while  so  residing  in  said  Eau  Claire  county  and  a  member 
of  said  bar  association,  and  while  engaged  in  the  practice 
of  law,  has  been  guilty  of  general  unprofessional  conduct,  of 
numerous  acts  unbecoming  an  attorney  and  member  of 
said  association,  and  among  others,  in  particular  instances, 
as  follows:" 

"Charge  3.  That  said  O ,  while  engaged  in  prac- 
tice as  an  attorney  at  Eau  Claire,  Wisconsin,  on  or  about 
the  middle  of  February,  1885,  in  an  action  pending  in  the 
circuit  court  for  said  county,  wherein  one  Jules  Jacobson 
was  plaintiff  and  Adolph  Hoffman  was  defendant,  and 

George  H.  Murray  was  garnishee,  and  wherein  said  0 

was  attorney  for  said  plaintiff,  procured  and  induced  said 

Murray  to  intrust  and  pay  to  him,  said  0 ,  the  sum 

of  $30,  the  same  being  the  alleged  liability  of  Murray  in 
said  action.    That  the  same  was  paid  to  0 by  said 
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Murray  upon  the  representation  made  to  him  by  said  0- 


as  an  attorney  that  he  would  represent  him  as  his  attorney 
in  said  matter  and  look  out  for  and  guard  his  interests 
therein,  and  that  pa3'ment  to  him  of  said  sum  would  dis- 
charge said  Murray's  liability  therein  and  liquidate  and  pay 
the  indebtedness  of  said  Murray  to  said  Hoffman,  and  that 

he,  said  0 ,  would  in  all  respects  as  attorney  protect 

and  defend  the  rights  of  said  Murray  in  said  action,  and  so 
use  and  apply  the  said  money  so  received  by  him  as  to  dis- 
charge and  pay  the  said  indebtedness  due  to  said  Hoffman. 
That  in  March,  1885,  said  action  aforesaid  was  discontinued 

and  dismissed.     That  said  0 did  not  look  out  for  and 

protect  the  interests  of  said  Murray  therein,  and  did  not 
use  or  employ  said  money  so  received  by  him  or  any  part 
thereof  to  pay  or  discharge  the  indebtedness  in  favor  of 
said  Hoffman,  and  said  Murray  was  compelled  to  pay  to 
said  Hoffman  the  entire  amount  of  his  indebtedness  to  him, 
and  said  0 has  ever  since  neglected  and  refused  to  re- 
fund or  pay  to  said  Murray  the  sum  of  $30  or  any  part 
thereof,  except  the  sum  of  $2,  and  although  the  same  of 
him  has  been  frequently  demanded  he  unlawfully  and 
wrongfully  converted  the  same  to  his  own  use. 

"  Charge  4.    That  on  or  about  the  24:th  day  of  November, 
1885,  and  while  practicing  as  an  attorney  in  said  count}'" 

of  Eau  Claire,  said  O ,  as  an  attorney,  was  intrusted 

by  one  Manley  Harriman  with  the  sum  of  $30  for  the 
express  purpose  of  safely  keeping  and  holding  the  same 
for  him,  said  Harriman,  until  he  should  call  for  the  same. 

That  said  0 unlawfully  and  wrongfully  converted  the 

same  to  his  own  use,  and  has  refused  and  neglected  to  re- 
turn the  same  or  any  part  thereof  to  said  Harriman,  al- 
though of  him  often  demanded,  except  the  sum  of  $24.50, 
which  part  has  been  so  repaid  by  him  in  small  sums  varying 
from  one  to  ten  dollars,  and  the  greater  portion  whereof 
has  been  so  returned  within  a  short  time  last  past." 
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"Charge  6.  That  said  O ,  while  practicing  as  an  at- 
torney in  said  city  of  Eau  Claire  in  the  year  1885,  was  re- 
tained and  employed  by  one  Charles  Erickson  to  render 
and  perform  for  him  generally  the  services  of  an  attorney, 
and  was  by  said  Erickson  specially  employed  to  prepare 
and  conduct  for  him  his  defense  in  a  contest  before  the 
register  and  receiver  of  the  United  States  land  office  in  the 
city  of  Eau  Claire,  instituted  by  one  Chris  Brown  against 
him,  said  Erickson.    That   in  pursuance  of  said  retainer 

and  employment  said  O counseled  with  said  Erickson 

and  his  witnesses  in  said  matter,  and  appeared  before  said 
register  and  receiver  and  conducted  the  defense  of  said 
contest  on  the  day  fixed  for  the  hearing  thereof,  on  the 
26th  day  of  August,-  1885.     That  for  the  said  services  so 

rendered  and  performed  by  said  0 for  said  Erickson 

in  said  matter,  said  0 received  of  said  Erickson  pay 

therefor.     That  thereaftor,  on  the  24th  day  of  November, 

1885,  said  0 procured  one  Adelbert  D.  Moon  to  file 

an  affidavit  of  contest  before  the  register  and  receiver  of 
the  United  States  land  office  against  said  Erickson  on  his 
said  homestead  aforesaid,  upon  the  same  grounds  and  for 
the  same  reasons  on  which  the  said  contest  of  August, 
1885,  was  based.  That  thereafter,  in  December,  1885,  said 
0 appeared  in  said  land  office,  and  as  attorney  con- 
ducted the  contest  on  the  part  of  said  Moon  in  said  matter, 
and  was  sworn  and  testified  as  a  witness  in  the  proceedings 
on  the  part  of  said  Moon  to  facts  and  circumstances  that 
came  to  his  knowledge  while  attorney  and  counsel  of  said 
Erickson  as  aforesaid.  That  from  an  adverse  decision  ren- 
dered against  said  Moon  by  the  register  and  receiver  on 

said  hearing,  said  0 appealed  on  behalf  of  said  Moon 

to  the  commissioner  of  the  United  States  land  office,  before 
whom  said  matter  is  now  pending  on  said  appeal,  and  un- 
determined." 

"Charge  9.    That  said  0 ,  unmindful  of  the  duties  of 
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an  oflScer  of  the  court  and  in  violation  of  his  oath  of  office, 
while  practicing  as  an  attorney  at  Eau  Claire,  Wisconsin, 
during  the  fall  of  1882  and  the  winter  of  1882  and  1883, 
was  guilty  of  unprofessional  and  criminal  conduct  as  an 
attorney  in  that  he  did  during  said  time  collect  for  one 
Alfred  Kahn  of  said  city,  and  from  August  Rahn  of  Al- 
toona  in  said  county,  the  sum  of  $79.59,  which  said  sum  so 
collected  was  the  property  of  said  Alfred  Kahn ;  and  that 
he  converted  the  same  to  his  own  use.  That  the  collection 
of  said  sum  was  intrusted  to  him  by  said  Kahn  with  the 
understanding  and  agreement  that  said  sum  was  to  be  col- 
lected for  a  commission  of  ten  per  cent.     That  said  0 

collected  the  same  without  any  action  therefor,  and  after 
collecting  and  converting  said  sum  to  his  own  use  denied 
that  he  collected  the  whole  or  any  part  thereof.  That 
said  Kahn  has  since  succeeded  in  collecting  from  said 

O ,  through  the  efforts  of  A.  C.  Larson,  Esq.,  and  L.  M. 

Vilas,  Esq.,  a  portion  of  said  sum  of  $79.59,  but  that  over 
$30  thereof  is  still  retained  by  said  O P 

"Charge  12.    That  on  or  about  the  10th  day  of  April, 

1884,  said  0 ,  while  acting  in  his  professional  capacity 

as  the  attorney  of  Andrew  Hegdale,  collected  for  said  An- 
drew Hegdale,  of  one  Peter  Truax,  the  sum  of  $18.43. 
That  said  sum  when  collected  was  the  property  of  said  An- 
drew Hegdale,  but  that  0 on  the  day  aforesaid  con- 
verted the  same  to  his  own  use." 

The  answer  of  0 to  these  several  charges  consisted 

of  denials  and  explanations  which  if  true  would  have  ex- 
purgated him  of  the  several  offenses  thus  charged.  Upon 
the  trial  of  such  issues,  the  court  on  May  1,  1888,  filed  its 
findings  in  writing,  as  follows: 

"As  to  charge  three,  I  find  the  facts  as  follows:  In 
February,  1885,  one  Jules  Jacobson  commenced  an  action 
against  Adolph  Hoffman,  in  which  George  H.  Murray, 
with  others,  was  summoned  as  garnishee.    That  in  said 
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action  respondent  appeared  as  attorney  for  the  plaintiff. 
That  upon  the  service  of  the  garnishee  summons  upon 
Murray,  it  appears  that  he,  Murray,  was  indebted  to  de- 
fendant, Hoffman,  in  the  sum  of  $30,  and,  not  questioning 
his  indebtedness  and  desiring  to  avoid  trouble,  he  paid  over 
to  the  respondent  the  said  sura,  who  received  it  for  the 
purpose  of  paying  it  upon  the  judgment  it  was  expected 
would  be  obtained  in  the  original  action.  For  some  defect 
in  the  proceedings  no  su«h  judgment  was  obtained  and  such 
garnishee  proceedings  were  dismissed.  It  then  became  the 
clear  duty  of  respondent  to  return  to  Murray  the  $30.  In- 
stead of  doing  so,  however,  he  converted  the  same  to  his 
own  use.  He  repeatedly  promised  to  repay  the  money  to 
Murray,  and  Murray  having  since  died  he  has  repeatedly 
promised  to  pay  his  widow,  but  has  failed  to  keep  his 
promise,  and  as  a  result,  Murray,  who  is  a  man  of  very 
limited  means,  was  compelled  to  pay  the  debt  to  Hoffman 
or  his  representatives.  The  respondent  attempts  to  justify 
his  cause  by  saying  that  he  got  Jacobson's  consent  to  use 
the  money.  This  is  no  excuse.  The  money  belonged  to 
Murray  and  not  to  Jacobson.  Respondent  received  it,  as 
his  receipt  shows,  as  attorney  for  both  parties,  that  is,  to 
hold  it  for  Murraj^  until  it  was  legally  applied  to  the  pay- 
ment of  Jacobson's  judgment,  when  it  would  become  the 
money  of  Jacobson,  and  Murray  would  thereby  be  relieved 
from  his  debt  to  Hoffman.  Respondent's  conduct  in  this 
particular  has  caused  a  serious  loss  to  a  man  who  could  illy 
afford  to  sustain  it,  and  deprived  his  widow  of  greatly 
needed  means  of  support.  I  therefore  find  respondent 
guilty  of  dishonest  and  unprofessional  conduct  as  charged. 
"  As  to  charge  four,  the  evidence  shows  the  facts  to  be  as 
follows:  On  or  about  the  24th  day  of  November,  1885, 
one  Manley  Harriman  came  into  the  office  of  respondent, 
having  in  his  possession  about  $35  in  money.  That  respond- 
ent suggested  to  him  that  it  would  not  be  safe  to  carry  that 
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amount  of  money,  and  that  it  would  be  better  to  leave  it 
with  him,  he  promising  to  lock  it  in  bis  safe,  keep  it,  and 
return  it  when  called  for.  That  said  Harriman,  agreeable 
to  such  suggestion,  did  leave  $30,  and  took  from  respondent 
a  receipt  reading  as  follows:  *  November,  24, 1885.  Re- 
ceived of  Manley  Ilarriman  $30.    (Signed)  .  O ;-.' 

That  almost  immediately  after  such  money  was  deposited 
the  respondent  took  it  and  spent  it  without  Harriman's 
consent,  and  did  not  repay  it  until  he  was  repeatedly  im- 
portuned for  payment,  and  then  making  payments  in  small 
sums,  the  last  payment,  $5.50,  not  being  made  until  after 
the  commencement  of  these  proceedings.  The  respondent 
claims  that  this  transaction  was^  a  loan  from  Harriman  to 
him.  The  evidence  fails  to  sustain  that  theory.  All  the 
circumstances  appearing  show  a  bailment  and  not  a  loan. 
Had  it  been  an  honest  loan  there  is  no  reason  why  the  re- 
ceipt  should  not  have  said  so,  and  many  reasons  why  it 
should.  It  is  clear  that  Harriman  did  not  understand  it  to 
be  a  loan,  and  equally  clear  that  respondent  did  not  intend 
to  have  him  so  understand  it.  The  receipt  is  artfully  writ- 
ten by  respondent,,  as  it  would  seem,  so  as  to  conceal  re- 
spondent's real  intention  to  use  the  money  and  thereafter 
claim  it  as  a  loan.  It  looks  as  if  there  was  a  premeditated 
design  to  obtain  the  money  ostensibly  as  a  bailor,  and  then 
to  justify  its  use  by  calling  it  a  loan.  The  respondent's 
counsel  insists  that  whatever  the  moral  aspect  of  this  trans- 
action may  be,  this  court  has  ^  no  power  to  entertain  the 
charge,  because  the  respondent's  acts  were  not  in  his  pro- 
fessional character,  as  the  relation  of  attorney  and  client 
did  not  exist  between  respondent  and  Harriman  at  the 
time.  I  do  not  so  understand  the  law.  I  understand  that 
if  an  attorney  is  shown  to  be  guilty  of  such  gross  miscon- 
'  duct  as  shows  him  to  be  unfit  for  the  honest  discharge  of 
the  trust  reposed  in  him,  it  is  the  right  and  duty  of  the  court 
to  interfere. 

Vol.78— 89 
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"  As  to  charge  six,  there  is  but  little  real  conflict  in  the  t«- 
timony  as  to  the  main  facts.  It  appears  that  on  the  20th 
day  of  July,  1885,  one  Erickson  was  in  possession  of,  claim- 
ing under  the  homestead  law,  the  E.  i  of  the  S.  E.  i  of  sec- 
tion 8,  township  27,  range  18,  his  claim  dating  from  June 
20,  1884.  That  on  the  20th  day  of  July  a  contest  was  initi- 
ated by  one  Christ  Brown  against  Erickson  to  procure  a 
cancellation  of  such  homestead  claim.  In  such  proceedings 
respondent  appeared  as  counsel  for  Erickson,  receiving  as 
part  payment  for  his  services  $10  in  cash.  That  while  so 
employed  respondent,  at  the  request  of  Erickson,  in  order 
to  ascertain  the  condition  of  the  premises,  visited  them  on 
two  occasions  pending  such  contest,  for  which  services  he 
charged  Erickson.  That  during  the  pendency  of  such  con- 
test be  had  repeated  conferences  with  his  client  as  to  his 
residence  and,  as  incidental  to  that  question,  where  he  had 
cast  his  vote  at  previous  elections.  Such  contest  never 
came  to  a  hearing,  but  was  settled  or  abandoned,  thus  leav- 
ing Erickson  in  the   enjoyment  of  possession    under  his 

homestead  claim;  that  respondent  presented  a  bill  of  $ » 

for  balance  on  his  services,  which  Erickson  declined  to  pay, 
claiming  that  respondent  had  been  fully  paid,  whereupon 
respondent  threatened,  in  case  such  bill  was  not  paid,  that 
he  would  take  measures  to  deprive  him  of  his  homestead. 
Such  threats  not  proving  effectual  for  compelling  payment^ 
a  second  contest  was  on  the  2d  day  of  November,  1885, 
inaugurated  in  the  name  of  Adelbert  Moon  against  Erick- 
son, on  complaint  being  made  alleging  an  abandonment  of 
such  homestead.  In  this  latter  contest  the  respondent 
changed  sides,  and  appeared  for  the  contestant  Moon.  The 
two  contests  were  concerning  the  same  property,  and  in- 
volved in  part  at  least  the  same  questions  of  fact,  because 
between  the  ending  of  the  first  contest  and  the  beginning 
of  the  second  six  months  had  not  elapsed,  and  under  the 
provisions  of  the  homestead  law  a  charge  of  abandonment 
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can  only  be  sustained  by  showing  rionrosidence  for  at  least 
six  months  at  one  time. 

"The  affidavit  on  which  the  Moon  contest  was  initiated 
was  made  by  the  respondent,  and  upon  the  case  coming  on 
for  trial  it  was  conducted  by  respondent  on  the  part  of 
Moon  against  the  objections  of  Erickson,  and  not  only  that 
but  the  respondent  on  the  part  of  Moon  went  on  the  stand 
as  a  witness.  There  is  some  conflict  as  to  precisely  what 
he  swore  to,  but  there  is  no  dispute  that  he  swore  to  the 
condition  of  the  premises  as  he  saw  them  at  the  time  he 
was  paid  by  Erickson  to  go  and  see  them,  thus  using  the 
information  acquired  at  Erickson's  expense  against  him. 
The  evidence  satisfied  me  that  he  swore  directly  to  state- 
ments claimed,  to  have  been  made  by  Erickson  to  him  while 
the  relation  of  counsel  and  client  existed  between  them,  or 
that  he  called  attention  by  way  of  interrogatories  to  such 
statements  claimed  to  have  been  made  at  the  time.  The 
witnesses  are  not  very  clear  on  this  point,  but  enough  ap- 
pears to  show  that  he  used  the  information  acquired  by  the 
confidence  of  Erickson  to  defeat  him  in  the  second  contest. 
He  \fras  a  principal  witness  for  Moon,  giving  extended  testi- 
mony, a  great  part  of  Avhich  referred  directly  to  matters 
said  to  have  transpired  during  the  first  contest.  The  evi- 
dence further  clearly  shows  that  the  second  contest  was 
not  only  conducted  but  was  instigated  by  the  respondent, 
and  that  but  for  him  it  would  have  never  been  commenced. 
That  he  was  influenced  in  such  action  by  the  fact  that 
Erickson  had  not  paid  him  his  fees,  and  was  using  the  con- 
test in  pursuance  of  previous  threats  to  extort  such  pay- 
ment, thus  being  guilty  of  a  species  of  blackmail.  We 
cannot  countenance  such  methods  of  collecting  debts,  but 
must  hold  the  conduct  of  defendant  to  have  been  unprofes- 
sional and  disgraceful,  violating  every  principle  of  legal 
ethics,  and  tending  to  impair  the  confidence  of  the  public 
in  the  members  of  the  legal  profession. 
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"  As  to  charge  nine,  I  find  the  respondent,  during  the  fall 
and  winter  of  1882  and  1883,  collected  for  one  Alfred  Eahn 
$79.59,  said  collections  having  been  paid  in  small  sums. 
That  by  the  contract  with  Kahn  he  was  to  receive  ten  per 
cent,  of  the  amount  collected  for  his  fees.  That  after  such 
collection  was  made  he  failed  to  pay  it  over,  but  used  the 
same  as  his  own.  That  he  subsequently  paid  $30,  still  leav- 
ing due  and  unpaid  $49.59.  The  respondent's  claim  is  that 
no  bargain  Avas  made  as  to  the  amount  of  his  fees,  and  that 
his  services  were  worth  fifty  per  cent,  of  the  amount  col- 
lected ;  and  he  alleges  that  he  has  always  been  ready  and 
willing  to  settle  on  that  basis.  Were  this  a  hona  fide  dif- 
ference between  the  respondent  and  his  former  client,  this 
court  would  have  no  right  to  interfere,  but  should  leave  the 
parties  to  settle  their  dispute  in  the  usual  way  by  action. 
But  Mr.  Kahn's  testimony  is  positive  .that  ten  per  cent,  was 
the  agreed  rate  of  compensation,  and  the  subsequent  con- 
duct of  the  respondent  tends  strongly. to  corroborate  him 
and  to  show  that  the  claim  now  made  by  respondent  is  an 
afterthought  and  not  made  in  good  faith.  It  seems  that 
for  years  after  the  collection  was  made  counsel  in  behalf  of 
Mr.  Kahn  endeavored  to  induce  respondent  to  settle  the 
claim,  and  even  threatened  him  with  a  prosecution  for  em- 
bezzlement,  and  during  all  that  time  no  claim  was  made 
such  as  is  here  made,  and  no  one  disputed  the  amount  due 
from  respondent  to  be  as  now  claimed  by  the  testimony 
of  Kahn.  This  conduct  on  the  part  of  respondent  is  en- 
tirely inconsistent  with  the  version  he  now  gives  of  the 
transaction. 

"Charge  number  twelve  is  fully  sustained  by  the  evi- 
dence. The  respondent  collected  of  Peter  Truax  for  one 
Ole  Hegdale  $68.43,  and  instead  of  paying  it  over  used  it  for 
his  own  purposes  without  the  consent  of  his  client  Re- 
spondent admits  making  this  collection,  but  alleges  that 
after  it  was  made  and  before  the  money  was  used  Hegdale 
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caine  into  his  ofBoe  and  loaned  it  to  bim.  The  absence  of 
any  note,  receipt,  or  other  paper  showing  this  transaction, — 
this  change  in  their  relation  from  attorney  and  client  to 
that  of  debtor  and  creditor, —  is  very  suspicious.  An  attor- 
ney borrowing  money  already  in  his  hands  from  a  client 
in  the  absence  of  witnesses  should  certainly,  as  a  matter  of 
ordinary  prudence,  make  some  clear  record  of  the  trans- 
action, so  as  to  show  that  the  matter  was  fully  understood 
between  them.  But  the  subsequent  conduct  of  the  respond- 
ent, to  m}'  mind,  clearly  establishes  the  falsity  of  this 
claim.  Soon  after  the  collection  Ilegdale  put  the  matter  in 
the  hands  of  counsel,  who  has  testified  to  repeated  inter- 
views on  the  subject.  He  says  that  after  asking  for  the 
money,  as  money  collected  by  the  respondent,  for,  he 
thinks,  as  much  as  a  dozen  times,  he  commenced  a  suit  for 
trover  and  conversion  in  the  municipal  court,  and  that  on 
the  trial  of  that  action  he  learned  for  the  first  time  that  re- 
spondent claimed  to  have  borrowed  the  money.  The  issue 
was  tried  in  municipal  court  and  decided  against  the  re- 
spondent's claim,  and  a  judgment  in  tort  rendered  against 
him.  I  therefore  find  there  was  a  conversion  by  respond- 
ent of  the  mone}'  so  collected. 

"  It  is  not  necessary  to  mention  the  other  charges,  as  I  do 
not  find  them  sustained. 

"  Finding  as  I  do  as  to  the  above  facts,  it  follows  that 
the  respondent  must  be  held  to  have  testified  falsely  in  re- 
gard to  the  several  transactions  above  named.  He  would 
have  stood  much  better  in  the  estimation  of  the  court  had 
he  frankly  told  the  truth  in  regard  to  them,  instead  of  try- 
ing to  shield  himself  by  falsehood,  as  I  am  compelled  to  be- 
lieve he  has.  The  chief  object  of  this  proceeding  is  not  to 
punish  the  respondent  but  to  protect  the  public  from  im- 
position. An  attorney  bears  with  him  the  certificate  of  the 
court  that  he  is  of  good  moral  character  and  a  fit  person  to 
be  trusted  with  the  delicate  and  responsible  duties  of  a  mem- 
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ber  of  the  legal  profession.  This  certificate  the  public  has 
a  right  to  rely  upon,  and  to  presume  its  holder  to  be  a  per- 
son of  integrity  and  honor.  Hence,  when  it  is  made  to  ap- 
pear that  he  has  been  guilty  of  acts  which  show  iiim  to  be 
so  deficient  in  honesty  as  to  be  unworthy  of  confidence,  it 
is  the  duty  of  the  court  to  withdraw^  its  certificate.  We 
owe  this  duty  alike  to  the  public  and  to  the  bar.  I  am 
not  unmindful  of  the  serious  consequences  to  res|>ondent  of 
an  order  disbarring  him,  nor  lacking  in  sympathy  for  those 
who  must  suffer  with  him,  but  the  evidence  shows  such  re- 
peated acts  of  unprofessional  conduct  on  his  part  that  I  do 
not  feel  at  liberty  to  pass  them  by  and  to  continue  to  hold 
him  out  to  the  world  as  a  fit  and  proper  pereon  to  prac- 
tice law.  It  wmU  therefore  be  ordered  that  the  respond- 
ent O be  expelled  from   the  bar  of  this  court,  and 

that  his  name  be  stricken  from  the  roll  of  attorneys.  It 
is,  however,  further  ordered  that  after  the  lapse  of  two 

years  from  the  date  of  entry  of  this  order,  said  O may 

make  application  to  be  reinstated,  and  upon  a  satisfactory 
showing  to  the  court  of  good  conduct  between  the  said  date 
of  filing  and  the  said  application  he  may  be  so  reinstated; 
and  let  it  be  ordered  accordingly." 

From  the  order  entered  thereon  accordingly,  the  said 
0 appeals. 

For  the  appellant  there  was  a  brief  by  James  WicMam, 
and  oral  argument  by  M?\  Wichham  and  B,  W.  Jones, 
They  contended,  inter  aHa,  that  to  warrant  a  conviction  in  a 
proceeding  of  this  kind  upon  charges  of  a  criminal  nature 
a  mere  preponderance  of  evidence  is  not  sufficient.  In  re 
BcdusSj  28  Mich.  507;  In  re  Ilowj/Uon,  67  Cal.  511;  State 
V,  Tunstally  51  Tex.  81 ;  People  ex  rel.  Shvffeldt  v.  Barker^ 
56  111.  299;  Weeks  on  Attorneys,  156;  People  ex  reL  Miller 
V.  Harvey,  41  111.  277;  In  re  Orton,  5i  Wis.  386.  The  mis- 
conduct complained  of  in  the  fourth  charge  was  not  com- 
mitted   in  a  professional   capacity,  and  in  such  case  the 
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attorney's  name  should  not  be  stricken  from  the  roll  unless 
the  charge  is  of  a  criminal  nature  and  of  such  a  character  as 
to  render  him  totally  unfit  to  be  an  officer  of  the  court,  as 
in  cases  of  forgery,  perjury,  or  theft;  and  then  he  cannot  be 
disbarred,  if  he  does  not  admit  the  offense,  without  being 
indicted,  tried,  and  convicted.  Anonymous^  7  N.  J.  Law, 
162;  People  ex  rel.  Hughes  v.  Appleton,  105  111.  474;  People 
exrel.  Noyes  v,  Allison^  68  id.  151;  Dickens^  Caae^  67  Pa. 
St.  169,  5  Am.  Rep.  420;  Exparte  Steiuman,  95  Pa.  St.  220; 
In  re  JSusson,  62  Hoav.  Pr.  358,  and  cases  cited;  "Weeks  on 
Attorneys,  135.  From  the  finding  on  the  sixth  charge  it 
is  very  difficult  to  ascertain  just  what  the  court  considered 
was  the  improper  conduct  of  the  appellant  in  relation 
thereto.  Such  a  finding  cannot  sustain  an  order  for  dis- 
barment, for  an  attorney  has  a  right  to  know  on  what 
ground  he  is  disbarred.  State  v,  \Vatki?i8y  S  Mo,  4:80 ;  Perry 
V.  State^  3  Greene  (Iowa),  550.  No  charge  had  been  made 
against  the  appellant  to  justify  a  finding  of  blackmail,  and 
he  cannot  be  disbarred  on  a  charge  for  which  he  has  never 
been  tried.  In  re  Orton^  54  Wis.  379.  The  sixth  charge, 
and  in  fact  the  whole  proceeding,  reduces  itself  to  the  ques- 
tion whether  the  appellant  had  the  right  to  act  as  the  at- 
torney for  Moon  on  the  second  contest,  having  been  retained 
as  the  attorney  for  Erickson  in  the  former  contest,  which 
was  abandoned  before  trial.  Even  if  it  appeared  that  he 
had,  in  the  course  of  his  employment,  obtained  knowledge 
which  he  could  use  against  his  former  client,  that  fact  would 
not  even  be  ground  for  restraining  him  from  acting  against 
such  former  client.  Weeks  on  Attorneys,  221 ;  1  Wait's 
Act.  &  Def.  448;  Price  v.  G.  R.  db  L  R.  Co.  18  Ind.  137. 
And  even  if  there  was  ground  for  restraining  him  from 
acting  as  attorney  on  that  second  contest,  it  by  no  means 
follows  that  such  action  is  ground  for  disbarment.  An  at- 
torney may  not  be  disbarred  for  every  mistake  in  law  or 
in  professional  ethics,  but  only  for  such  gross  acts  of  un- 


Digitized  by  VjOOQIC 


616         SUPREME  COURT  OF  WISCONSIN, 

Id  re  O . 

professional  conduct  as  render  his  continuance  in  practice 
incompatible  with  a  proper  respect  of  the  court  for  itself, 
and  render  the  attorney  totally  unfit  to  be  an  officer  of 
the  court.  Weeks  on  Attorneys,  143;  In  re  Orion^  54  Wis. 
382.  As  to  the  conduct  of  the  appellant  in  proceedings 
before  the  land  officers,  the  state  courts  have  no  jurisdic- 
tion, except  in  so  far  as  it  affects  his  moral  character.  In 
re  Knott,  71  Cal.  684. 

T.  F.  Frawlerjy  for  the  respondents  (the  petitioners),  ar- 
gued, among  other  things,  that  the  appellant  was  guilty  of 
gross  dishonesty  and  unprofessional  conduct  in  procuring 
from  Murray  and  Harriman  the  sums  of  money  in  the 
charges  specified,  and  converting  the  same  to  his  own  use; 
and  for  this  dishonest  and  corrupt  practice  his  name  should 
be  stricken  from  the  roll.  Li  re  Daviea,  93  Pa.  St.  116;  In 
re  Percy,  36  N.  Y.  651;  Baker  v.  Comvionwealth,  10  Bush, 
692;  People  ex  rel.  Cutler  v.  Ford,  54  111.  520.  He  violated 
his  official  oath  and  was  guilty  of  dishonest  conduct  in  re- 
fusing to  pay  to  Kahn  and  Ilegdale,  his  clients,  the  money 
belonging  to  them.  Slemmer  v,  Wright,  54  Iowa,  164; 
Weeks  on  Attorneys,  263;  Voss  v,  Bachop,  5  Kan.  67.  He 
violated  his  official  oath  and  betrayed  the  confidence  re- 
posed in  bira  as  an  attorney  by  accepting  fees  from  con- 
flicting parties  in  the  Erickson  case,  and  by  improperly  and 
to  the  prejudice  of  Erickson  employing  the  knowledge 
which  had  been  confidentially  entrusted  to  him.  In  re 
Cowderij,  69  Cal.  82;  1  Monell's  Pr.  182,  183,  and  cases 
cited;  In  re  Whitieinore,  69  Cal.  67;  Ilerrick  v.  Oatl^y^  1 
Daly,  514 ;  Weeks  on  Attorneys,  152 ;  Mason's  Case,  1  Freem. 
74;  Berr?/  v.  Jenkins,  3  Bing.  423;  State  v,  IlaUtead,  73 
Iowa,  376;  Ilenry  v.  liaiman,  25  Pa.  St.  354;  Galhraith  v. 
Elder,  8  Watts,  81;  Dietrich  v.  Mitchell,  43  111.  40;  Brown 
V.  Payson,  6  N.  H.  443;  liobson  v.  Kemp,  5  EsJ).  i52;  Price 
V.  O.  R.  db  I.  R.  Co,  18  Ind.  137;  White  v.  Ilaffaker,  27  UL 
849;  Oaulden  v.  State,  11  Ga.  47;  State  ex  rel.  McCormick 
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V.  Wintm,  11  Oreg.  456;  Ec  parte  Wall,  107  XJ.  S.  266.  As 
to  the  jurisdiction  of  the  court,  see  B^  parte  WaU,  supra; 
Anderson  v.  Bosworth^  15  R.  I.  443;  In  re  Aitkin,  4  Barn. 
&  Aid.  47,  49;  Grants  Case,  8  Abb.  Pr.  357;  Ex  parte  Sadts, 
4  Cow.  76;  Ex  j^arte  Cripwell,  5  Dowl.  Pr.  Cas.  689;  De 

Woolfv. ,  2  Chit.  68;  In  re  Knight,  1  Ring.  91;  Thar- 

rati  V.  Trevor,  7  Exch.  161.  The  power  to  remove  an 
attorney  is  incidental  to  all  courts,  and  unless  it  be  clearly 
exceeded  and  abused  by  the  circuit  court,  this  court  should 
not  interpose,  as  it  cannot  decide  with  the  same  means  of 
information  that  the  court  below  was  possessed  of.  liice 
V.  Commonwealth,  18  B.  Mon.472;  Ei^ parte  Buj^r,  9  Wheat. 
629;  In  re  Seconibe,  19  How.  9. 

Cassodat,  J.  This  court  has  held,  in  effect,  that  where 
the  charges  of  professional  misconduct  upon  which  the  ac- 
cused is  disbarred  are  such  as  would,  if  true,  subject  him  to 
criminal  prosecution,  the  same  "should  be  established  by 
clear  and  satisfactory  evidence,  and  cannot  rest  in  doubtful 
and  uncertain  inferences."  In  re  Orton,  54  Wis.  386.  But 
even  where  such  charges  are  not  of  a  criminal  nature,  yet 
we  apprehend  that,  in  order  to  justify  disbarment,  they 
should  be  established  by  a  preponderance  of  satisfactory 
evidence.  Here  the  charges  were  specific.  The  hearing 
was  adjourned  from  time  to  time.  The  accused  had  ample 
opportunity  for  defending  himself  against  the  several 
charges  made.  In  the  conflict  of  evidence  the  trial  court 
had  advantages  for  ascertaining  the  truth  which  we  do  not 
possess.  The  findings  of  fact,  therefore,  in  so  far  as  they 
seem  to  be  supported  by  evidence,  must  be  received  as  veri- 
ties in  the  case.  Such  facts  need  not  be  repeated  nor  stated 
in  detail.  It  is  enough  to  say,  that  a  careful  examination 
of  all  the  testimony  forces  us  to  the  conclusion  that  the 
several  findings  of  fact  against  the  accused  given  above  are 
substantially  supported  by  the  evidence. 
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Th^  diflBculties  and  perplexities  which  frequently  beset 
an  attorney  in  active  practice  are  not  underestimated.  In 
the  language  of  another  court:  "  His  professional  life  is  fall 
of  adversaries.  Always  in  front  of  hira  there  is  an  antag- 
onist, sometimes  angry  and  occasionally  bitter  and  ven- 
omous. His  duties  are  delicate  and  resjwnsible,  and  easily 
subject  to  misconstruction."  In  re  Eldridge^  82  N.  Y.  167. 
But  we  feel  constrained  to  add  that  there  is  a  spirit  of  fair- 
ness and  magnanimity  among  members  of  the  bar,  not  sur- 
passed in  any  other  profession.  Besides,  experience  and 
observation  warrant  the  assertion  that  no  respectable  bar, 
as  a  body,  would  for  a  moment  tolerate  the  persecution  of 
one  of  its  members.  There  would,  as  a  general  thing,  be 
more  danger  of  laxity  in  the  opposite  direction. 

To  entitle  a  person  to  practice  law  in  Wisconsin,  he 
must,  in  addition  to  the  other  requisites,  be  "of  good  moral 
character."  Subd.  3,  sec.  2586,  R  S.;  ch.  144,  Laws  of 
1881;  ch.  63,  Laws  of  1885.  As  a  good  moral  character  is 
a  condition  precedent  to  admission  to  the  bar,  so  it  is  a 
requisite  condition  for  the  rightful  continuance  in  the  prac- 
tice of  the  profession.  Ex  parte  Rrounsally  2  Cowp.  829; 
Penobscot  Bar  v,  Kimball^  64  Me.  146;  Strout  v.  Proctor^  71 
Me.  290;  Delano's  Case.  58  N.  H.  5,  42  Am.  Rep.  556;  In 
re  Davies,  93  Pa.  St.  120;  Ex  parte  Wall,  107  U.  S.  280. 
The  words  "  good  moral  character "  are  general  in  their 
application,  but  of  course  they  include  all  the  elements 
essential  to  make  up  such  a  character.  Among  these  are 
common  honesty  and  veracity,  especially  in  all  professional 
intercourse.  The  several  acts  of  which  the  accused  was 
found  guilty  all  related  to  such  intercourse.  The  ninth 
and  twelfth  findings  are  each  to  the  effect  that  the  accused 
collected  and  wrongfully  converted  moneys  belonging  to 
his  clients,  and  then  failed  to  pay  them  over  after  repeated 
demands.  Besides,  it  was  in  effect  found  that  his  attempt 
to  retain  such  moneys  was  a  subterfuge  and  in  bad  faith. 
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These  thmgs  of  themselves  were  suflBcient  to  authorize  sus- 
pension if  not  disbarment.  I71  re  Davies,  supra;  In  re 
Temple,  33  Minn.  343;  Jeffries  v.  Laurie,  23  Fed.  Rep.  786; 
-S:  a  27  Fed.  Rep.  195;  In  re  Treadwdl,  67  Cal.  353;  8lem- 
mer  v.  Wright,  54  Iowa,  164;  People  ex  reL  Hungate  v. 
Cole,  84  III.  327;  People  ex  reL  AWy  Gen,  v.  Murphy,  119 
111.  159;  State  ex  rel.  McCormick  v.  Winion,  11  Oreg.  456; 
In  re  Moore,  72  Cal.  359. 

As  to  the  third  finding,  it  is  said  that  the  money  was 
nsed  by  the  consent  of  his  client.  But  the  money  did  not 
belong  to  his  client.  The  accused  received  it  from  the  gar- 
nishee by  reason  of  the  confidence  reposed  in  him  as  an 
attorney  in  the  case.  That  confidence  was  misplaced,  and 
by  reason  of  it  the  garnishee  was  compelled  to  pay  the 
money  over  again.  Such  professional  misconduct  is  just  as 
reprehensible  as  though  he  had  used  his  client's  money 
without  consent  and  then  failed  to  pay  it  over  when 
demanded. 

As  to  the  fourth  finding,  it  is  said  that  the  accused  did 
not  receive  the  money  in  the  course  of  his  business  as  an 
attorney,  but  merely  as  bailee,  and  hence  that  his  wrongful 
conversion  of  it  does  not  subject  him  to  disbarment  or  sus- 
pension. Cases  are  cited  which  seem  to  sustain  such  con- 
tention, but  we  decline  to  follow  them.  The  better  rule 
seems  to  be,  that  the  misconduct  requisite  for  such  suspen- 
sion is  not  limited  to  acts  committed  strictly  in  a  profes- 
sional character,  but  extends  to  all  such  misconduct  as 
would  have  prevented  an  admission  to  the  bar.  This  is 
sustained  by  one  class  of  the  cases  above  cited.  See,  also. 
Be  HiU,  L.  R.  3  Q.  B.  543;  In  re  Blake,  3  Ellis  &  Ellis,  34. 

But  the  most  serious  finding  against  the  accused  is  to  the 
eflfeot  that  after  having  successfully  defended  his  client 
Erickson  against  a  contest  for  the  cancellation  of  his  claim 
to  his  homestead,  before  the  register  and  receiver  of  the 
United  States  land  oflBce  at  Eau  Claire,  made  by  one 


Digitized  by  VjOOQIC 


620  SUPREME  COUET  OF  WISCONSIN, 

In  re  0 

Brown,  and  received  part  payment  for  his  service  he 
threatened  Erickson  that  in  case  the  balance  of  his  bill  for 
such  services  should  not  be  paid  he  would  take  measures  to 
deprive  him  of  his  homestead,  and  that,  as  such  threats 
were  ineflfectual,  and  for  the  purpose  of  coercing  such  pay- 
ment, he  inaugurated  a  new  contest  against  Erickson  in  the 
name  of  one  Moon  for  the  cancellation  of  the  same  home- 
stead claim,  based  largely  on  the  same  facts,  and  in  which 
second  contest  he  appeared  not  only  as  attorney  but  as  & 
witness  for  Moon  and  against  his  former  client.  Exception 
is  taken  because  such  threats  and  attempted  coercion  were 
not  contained  in  the  charges.  Proofs  were  made  of  such 
threats,  however,  without  objection,  and  hence  the  coort 
was  justified  in  making  such  findings.  But  the  mere  find- 
ing that  the  accused  thus  turned  against  his  client  is  suffi- 
ciently serious  for  the  purposes  of  this  case.  The  rights  of 
litigants  and  the  ends  of  justice  demand  the  most  implicit 
confidence  in  all  legitimate  professional  intercourse  between 
attorney  and  client.  Queen  v.  Cox^  14r  Q.  B.  Div.  153.  In 
such  intercourse  the  client  should  feel  free  to  disclose  the 
weak  points  of  his  case  as  well  as  the  strong  ones.  This  ho 
cannot  feel  at  liberty  to  do  if  his  attorney  is  liable  to  turn 
up  against  him  in  a  similar  case  based  on  substantially  the 
same  facts. 

It  may  be  said  that  an  attorney  is  not  obliged  to  continue 
in  the  service  of  his  client  without  pay.  However  this  may 
be,  he  certainly  is  not  at  liberty  to  desert  his  client  and 
take  up  against  him  in  the  same  cause  or  a  similar  cause 
based  upon  substantially  the  same  facts,  for  the  purpose  of 
getting  better  pay  or  even  any  pay.  To  allow  such  change 
of  sides  would  reduce  the  attorney  to  a  mere  mercenary, 
always  open  for  employment  by  the  highest  bidder.  It 
would  compel  the  poor  man  to  surrender  his  supposed  rights 
without  contest,  or  enter  into  competition  as  a  bidder  for 
any  legal  talent  with  his  more  wealthy  opponent.    It  would 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1889.  621 


InreO- 


supplant  the  confidence  which  clients  rightfully  have  in 
their  counsel  by  a  baneful  suspicion  and  distrust.  Eminent 
professional  learning  and  ability  will  naturally  command 
appropriate  compensation;  but  professional  integrity  is  not 
the  subject  of  purchase,  sale,  or  traffic.  Such  integrity  is 
absolutely  essential  to  the  continued  usefulness  of  the  pro- 
fession. Its  untarnished  preservation  is  as  essential  to  the 
honor  of  the  bar  as  it  is  beneficial  to  the  public.  These 
views  are  well  supported  by  the  authorities.  State  v.  Hal' 
itead^  73  Iowa,  376;  People  v.  Spencer^  61  Cal.  128;  In  re 
Cowdery,  69  Cal.  32;  In  re  Whittemore^  69  Cal.  67;  Comm. 
V.  Oihls^  4  Gray,  146. 

It  is  strenuously  urged  that  the  trial  court  had  no  juris- 
diction to  disbar  or  suspend  for  unprofessional  conduct  be- 
fore the  officers  of  the  United  States  land  office.  But  this 
is  not  a  proceeding  for  contempt.  The  issues  involved  the 
accused's  professional  conduct,  instituted  in  the  court  of  his 
residence.  In  such  a  case  we  perceive  no  good  reason  for 
such  limitation  upon  such  jurisdiction.  It  has  been  held 
that  an  appellate  court  may  take  original  jurisdiction  for 
professional  misconduct  in  the  trial  court  or  before  a  judge 
thereof.  Li  re  Whitehead^  28  Ch.  Div.  614;  People  ex  rel. 
Elliott  V.  Green,  7  Col  237,  49  Am.  Rep.  351.  The  find- 
ings of  the  trial  court  are  sufficient  to  properly  justify  the 
condemnation  of  the  accused  in  taking  up  against  his  client. 
As  indicated  by  the  trial  court,  these  proceedings  are  not 
so  much  to  punish  the  accused  as  to  protect  the  public  from 
imposition.  The  true  lawyer  has  been  rightfully  termed  a 
minister  of  justice,  and  he  should  never  forget  the  require- 
ments of  his  calling,  nor  allow  his  professional  integrity  to 
be  tampered  with. 

In  view  of  the  conditions  imposed  by  statute  upon  admis- 
sion to  the  bar,  the  small  amounts  converted  under  claims 
of  right,  the  payment  of  some  of  them,  the  age  of  the  ac- 
cused, and  the  confidence  entertained  of  his  reformation, 
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this  court  has  concluded  to  so  far  modify  the  order  appealed 
from  as  only  to  suspend  him  from  practice  during  the  two 
3^ear8  named  therein. 

By  the  Court, —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  directions  to  enter  such 
modified  order  as  indicated.  No  costs  allowed  to  either 
party  in  this  court,  except  the  appellant  is  to  pay  the  clerk's 
fees. 


Fedrioe  and  others,  Appellants,  vs.  The  City  of  Ripon  and 
oChers,  Respondents. 

February  19  —  March  IS,  1889, 

Equity:  Injunction:  Municipal  corporations. 

Where  nothing  has  been  done  further  than  the  adoption  by  the  com- 
mon council  of  a  resolution  that  the  major  and  city  clerk  take 
immediate  steps  to  let  a  contract  for  the  construction  of  water- 
works for  the  city,  a  court  of  equity  will  not  interfere,  at  the  suit 
of  tax-payers,  to  enjoin  the  threatened  enforcement  of  such  reeo- 
lution,  even  though  its  adoption  by  the  council  was  unauthorized. 

APPEAL  from  the  County  Court  of  Winnebago  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

For  the  appellants  there  was  a  brief  by  Henry  J,  Gcr- 
pheide  and  J,  Dohbs^  and  oral  argument  by  Mr.  Gerpheide. 
To  the  point  that  plaintiflF,  on  behalf  of  himself  and  others 
similarly  situated,  can  maintain  this  action  to  restrain  de- 
fendants from  enforcing  the  resolution,  they  cited  High  on 
Injunctions,  sees.  367,  793-4;  Dean  v.  Madison,  9  Wis.  402; 
Ileywood  v.  Buffalo,  14  K  Y.  534;  Mayor  v.  Gill,  31  Md. 
375;  New  London  v,  Brainard,  22  Conn.  555;  Scojield  w. 
Eighth  School  Dial,  27  id.  499;  Delaware  Co,  v,  McClintoch, 
51  Ind.  325 ;  People  v.  Mayor,  32  Barb.  35 ;  Perry  v,  Kin- 
near,  42  III.  164;  People  v.  Mayor,  32  Barb.  102;  Pullman 
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V.  Mayor,  49  id.  57;  Whiting  v.  S.  cfe  F.  du  L.  H.  Go.  25 
Wis.  167;  Feck  v.  School  Dist.  21  id.  516;  Willard  v.  Corn- 
stocky  58  id.  565. 

For  the  respondents  there  was  a  brief  hy  Stark  <&  Suther- 
landy  and  oral  argument  by  Geo.  K  Sutherland.  Besides 
cases  referred  to  in  the  opinion,  they  cited  Milwaukee^  Iron^ 
Co.  V.  Euhlard,  29  Wis.  51,  59;  Smith  v.  OcoJiomoiooc^  id  id. 
694,  697. 

Cole,  C.  J.  This  is  an  appeal  from  an  order  dissolving 
a  temporar}'^  injunction.  The  suit  is  brought  by  the  plaint- 
iflFs  for  themselves  and  others  similarly  situated,  to  restrain 
the  officers  of  the  defendant  city  from  entering  into  a  con- 
tract with  any  corporation  or  person  for  the  construction 
of  a  system  of  water-works  to  supply  the  city  and  its  in- 
habitants with  water.  The  plaintiffs  are  residents  and  tax- 
payers of  the  city,  and  aver  that  their  taxes  will  be  greatly 
increased  if  the  city  is  allowed  to  carry  into  execution  the 
purposes  and  things  contemplated  and  resolved  upon  as  set 
forth  in  the  complaint.  It  is  alleged  that  the  common 
council,  at  a  regular  meeting  in  August,  1888,  adopted  a 
resolution  to  the  effect  that  the  mayor  and  city  clerk  take 
immediate  steps  for  the  letting  of  a  contract  to  some  reli- 
able company  for  the  construction  of  a  system  of  water- 
works, and  that  the  officers  of  the  city  threaten  and  declare 
that  they  intend  to  enforce  this  resolution  and  let  a  con- 
tract in  pursuance  thereof.  This  is  as  far  as  the  officers  of 
the  city  had  proceeded  in  the  matter  of  constructing  water- 
works, and  the  question  is,  Do  these  facts  present  a  case 
for  the  interference  of  a  court  of  equity,  at  the  suit  of  a 
tax-payer,  before  something  further  has  been  done  in  the 
premises ?  It  seems  to  us  that  these  facts  furnish  no  grounds 
for  sucti  interference  bj^  way  of  injunction. 

It  is  said  on  behalf  of  the  plaintiffs  that  the  common 
council  had  no  authority  to  decide  upon  and  erect  water- 
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works,  or  to  enter  into  a  contract  for  the  construction  of  a 
system  of  water-works,  without  first  submitting  the  ques- 
tion of  the  construction  of  such  water-works  to  the  voters 
of  the  city,  as  provided  by  ch.  100,  Laws  of  1887,  and  in 
case  a  majority  of  the  votes  cast  should  be  in  favor  of  the 
project.  It  may  bo  conceded  that  this  view  is  correct;  that 
the  common  council  has  no  authority  either  to  undertake 
on  behalf  of  the  city  the  construction  of  a  system  of  water- 
works or  to  enter  into  a  contract  with  any  company  or 
person  for  the  construction  thereof,  without  the  electors  of 
the  city  first  vote  in  favor  of  such  works;  but, -still,  can  a 
tax-payer  interfere  and  arrest  the  proceedings  of  the  com- 
mon council  before  anything  has  been  done  to  carry  the 
resolution  into  effect,  as  by  levying  and  assessing  an  illegal 
tax  which  may  be  an  apparent  lien  upon  real  property  i 

It  is  very  obvious  that  a  court  of  equity  does  not  sit  as 
a  court  of  errors  to  review  and  correct  the  proceedings  of 
a  municipal  body,  unless  they  are  productive  of  a  ^peculiar 
Qr  irreparable  injury  to  the  plaintiff.  The  law  upon  this 
subject  is  well  stated  by  Dixon,  C.  J.,  in  Juddv.  Fox  LaJce^ 
28  Wis.  583,  where,  among  other  things,  he  says:  "The 
general  principle  that  equity  possesses  no  power  to  revise, 
control,  or  correct  the  action  of  public,  political,  or  execu- 
tive officers  or  bodies,  is,  of  course,  well  understood.  It 
never  does  so  at  the  suit  of  a  private  person,  except  as  in- 
cidental and  subsidiary  to  the  protection  of  some  private 
right  or  the  prevention  of  some  private  wrong,  and  then 
only  when  the  case  falls  within  some  acknowledged  or  well- 
defined  head  of  equity  jurisprudence."  There  has  been  no 
assessment  of  an  illegal  tax  in  this  case,  assuming  that  the 
common  council  would  have  no  authority  to  assess  a  tax 
for  the  expense  of  constructing  a  system  of  water-works 
without  a  vote ;  nor  has  that  body  done  anything  in  the 
matter  except  to  adopt  a  resolution  that  the  mayor  and 
city  clerk  take  immediate  steps  for  the  letting  of  a  con- 
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tract  to  some  reliable  company  for  the  construction  of  such 
works.  This  is  all  that  has  been  done  by  the  municipal 
oflBcers.  True,  it  is  alleged  that  the  officers  threaten  and 
declare  that  they  intend  to  enforce  this  resolution  and  let 
a  contract  for  the  construction  of  water-works.  But  in 
the  Judd  Case  it  was  held  that  the  fact  of  voters  at  a  town 
meeting  having  voted  an  illegal  tax  did  not  constitute  a 
sufficient  ground  for  enjoining  the  town  officers  from  assess- 
ing or  collecting  the  tax.  The  reasons  why  a  court  of  equity 
will  not  interfere  in  such  a  case  are  very  cogently  stated 
by  the  chief  justice.  *'  The  grounds,"  he  says,  ''  are  too  re- 
mote, intangible,  and  uncertain,  and  the  public  inconven- 
ience which  would  ensue  from  exercise  of  the  jurisdiction 
would  be  enormous.  It  would  lie  in  the  power  of  every  tax- 
payer to  arrest  all  proceedings  on  the  part  of  the  public 
officers  and  political  bodies  in  the  discharge  of  their  official 
duties,  and,  assuming  to  be  the  champion  of  the  com- 
munity, to  challenge  them  in  it^  behalf  to  meet  him  in  the 
courts  of  justice  to  defend  and  establish  the  correctness  of 
their  proposed  official  acts  before  proceeding  to  the  per- 
formance of  them.  A  pretense  more  inconsistent  with  the 
due  execution  of  public  trusts  and  the  performance  of  offi- 
cial duties  could  hardly  be  imagined." 
-  The  doctrine  laid  down  in  Judd  v.  Fox  Lake  rests  upon 
sound  principles,  and  the  case  has  been  approved  and  af- 
firmed in  subsequent  causes  which  have  come  before  this 
court.  See  West  v.  BaUardyS2Wis.  168;  JVevilv.  Clifford^ 
55  Wis.  161;  Eoev.  Lincoln  Co.  56  Wis.  66;  Oilkey  v.  Mer- 
rill, 67  Wis.  459;  Sape  v.  Fijield,  68  Wis.  646.  These  de- 
cisions are  decisive  of  this  appeal.  The  resolution  of  the 
common  council,  of  itself,  does  the  plaintiffs  no  damage; 
nor  is  it  clear  that  that  body  will  proceed  to  do  any  unau- 
thorized act  under  it  which  will  result  in  injury  to  their 
property.  Of  course  such  cases  as  Peck  v.  School  Diet.  21 
Wis.  516;  Whiting  V.  8.  i&  F.  d%o  L  R,  Co.  25  Wis.  167;  and 
Vou  73—40 
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Nevil  V.  Clifford^  mipra^  stand  upon  quite  different  grounds, 
and  the  relief  granted  came  within  well-settled  principles 
of  equity  jurisprudence.  But  here,  assuming  that  the  com- 
mon council  would  have  no  power  to  construct  water- works 
or  enter  into  a  contract  for  such  an  improvement  without 
a  favorable  vote  of  the  electors  of  the  city  first  had,  still 
no  tax  has  been  levied  or  assessed,  and  at  most  a  mere 
anticipated  or  threatened  contract  has  been  contemplated, 
which  has  ripened  into  nothing  injurious  to  the  plaintiffs 
or  their  property,  and  which  may  never  do  so.  The  aid  of 
a  court  of  equity  cannot  be  invoked  in  advance  to  restrain 
the  city  oflScers  founded  on  such  a  state  of  facts. 

We  were  requested  to  construe  ch.  100,  Laws  of  1887, 
and  determine  its  validity  and  whether  it  was  binding  upon 
the  common  council  in  the  matter  of  contracting  for  or  in 
constructing  water-works  on  behalf  of  the  city.  The  valid- 
ity of  that  law  is  not  necessarily  involved  in  this  appeal, 
though  we  have  assumed,  for  the  purposes  of  the  case,  that 
the  common  council  should  submit  the  question  of  con- 
structing water-works  to  a  vote  of  the  electors.  But  even 
on  that  assumption  we  hold  the  complaint  states  no  ground 
for  the  interference  of  equity  by  its  writ  of  injunction.  It 
follows  from  these  views  that  the  order  dissolving  the  in- 
junction was  correct  and  must  be  affirmed. 

By  the  CourL —  Order  affirmed. 
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The  La  Fayette  County  Monument  OorporaUon  vs.  Magoon. 

Thb  La  Fayette  County  Monument  Cobporation,  Ee- 
spondent,  vs.  Magoon,  Appellant. 

February  19  —  March  IB,  1889. 

Contracts:  Subscription:  Consideration:  Payment  by  check:  Parol  ern- 
dence  to  vary  written  contract:  Condition  subsequent:  Discharge 
of  judgment  recovered  prior  to  breach. 

1.  The  defendant  stated,  in  writing,  to  the  county  board  that  if  within 

two  years  $3,000  should  be  raised  by  tax  from  the  county  and  paid 
to  a  certain  corporation  to  aid  in  the  erection  of  a  soldiers'  monu- 
ment, be  would  himself  pay  to  said  corporation  $1,000  for  the  same 
purpose.  Held,  that  the  raising  of  the  $2,000  by  the  county  by  tax, 
and  the  payment  thereof  to  the  corporation,  was  a  good  considera- 
tion for  the  defendant's  subscription,  which,  not  having  been  pre- 
viously withdrawn,  thereby  became  absolute. 

2.  Afterwards,  in  a  communication  to  said  corporation,  the  defendant 

stated  that,  in  conformity  with  his  agreement  with  the  county 
board,  he  did  thereby  '*  subscribe  and  hand  to  the  treasurer  of  said 
corporation  $1,000  in  money,  to  be  used  ...  in  the  erection 
of  a  soldiers'  monument,"  on  condition  that  the  net  cost  thereof 
should  not  be  less  than  $6,000,  and  that  the  full  amount  of  $6,000 
should  be  in  the  treasury  of  the  corporation  on  or  before  March  1, 
1888,  "and  if  said  amount  of  $6,000  is  not  in  the  hands  of  said 
treasurer  by  March  1,  1888,  the  said  $1,000,  so  by  me  subscribed 
and  hereby  paid,  shall  be  at  once  returned  and  refunded  and  paid 
back  to  me."  The  board  of  directors  of  the  corporation  approved 
-  of  such  communication  and  all  its  conditions,  and  the  defendant 
thereupon  gave  to  the  treasurer  his  check  for  $1,000,  and  a  receipt 
was  given  to  him,  signed  by  the  treasurer  and  approved  by  the  di- 
rectors, as  follows:  "Beceived  of  [defendant]  the  sum  of  $1,000 
according  to  the  foregoing  letter,  its  terms  and  conditions;  and  if 
the  sum  of  $6,000  in  money  is  not  in  my  hands  as  treasurer  .  .  . 
on  March  1,  1888,  then  the  said  sum  of  $1,000  is  to  be  refunded  to 
said  [defendant]  forthwith."  Subsequently,  by  direction  of  the 
defendant,  payment  of  his  check  was  refused.    Held: 

(1)  The  check  was  given  upon  sufficient  consideration. 

(2)  The  check  was  given  and  received  as  money,  and  was  sl  pay- 
ment of  the  subscription. 

(8)  Parol  evidence  of  a  contemporaneous  agreement  that  the 
check  was  to  be  paid  by  a  bond  to  be  given  by  the  defendant  for 
the  payment  of  the  $1,000  upon  the  conditions  specified  in  his  com* 
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munication,  was  inadmissible  to  vary  the  contract  evidenced  by  the 
communication,  check,  and  receipt 

(4)  The  failure  of  the  corporation  to  raise  $6,000  by  March  1, 
1888,  could  not  be  a  defense  to  an  action  upon  the  check  brought 
and  prosecuted  to  judgment  before  that  date. 

(5)  If  the  condition  as  to  the  raising  of  such  $6,000,  contained  in 
the  contract  between  the  defendant  and  the  corporation,  is  valid  (a 
question  not  determined),  and  there  has  been  a  breach  thereof,  the 
trial  court  may,  on  defendant's  motion,  discharge  the  judgmeut 
recovered  before  March  1,  1888,  on  the  check. 

APPEAL  from  the  Circuit  Court  for  G^^ant  County. 

The  action  is  upon  an  unpaid  bank  check  which  is  as  fol- 
lows: '*  $1,000.  Darlington,  Wis.,  April  6,  1887.  Citizeni 
National  Bank:  Pay  to  Joseph  Blackstone,  Treasurer  of 
the  La.  Co.  M.  Ass.  One  Thousand  Dollars,  and  charge  ac- 
count. Henry  S.  Magoon."  On  the  back  of  the  check 
was  written,  "Payable,  May  3,  1887.     Henry  S.  Maooox." 

The  complaint  alleges  that  when  such  check  was  given 
the  plaintiff  was  and  still  is  a  duly  organized  corporation 
under  the  laws  of  this  state;  that  the  check  was  given  to 
the  payee  therein  named  as  treasurer  thereof;  that  the 
plaintiff  is  the  holder  and  owner  of  the  check;  that  pay- 
ment thereof  was  demanded  of  said  bank  on  May  3,  1887, 
and  the  bank  refused  to  pay  the  same ;  and  that  the  check 
was  duly  protested  for  nonpayment  May  4,  1887,  and  no- 
tice thereof  forthwith  given  the  defendant. 

On  the  trial  of  the  cause  the  plaintiff  proved  by  undis- 
puted evidence  all  the  above  allegations  of  the  complaint, 
and  proved  further  that  the  check  was  given  for  and  on 
account  of  the  plaintiff,  and  that  payment  thereof  was  re- 
fused by  the  bank  pursuant  to  directions  given  it  by  the 
defendant.  When  the  plaintiff  rested  its  case  the  defend- 
ant moved  for  a  nonsuit,  which  motion  was  denied  by  the 
court. 

The  answer  of  defendant  alleges  generally  want  of  con- 
sideration for  the  check  in  suit,  and  also  payment  thereof 
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by  the  tender  of  a  certain  bond  which  the  plaintiff  agreed 
to  receive  as  such  payment.  The  answer  then  proceeds  to 
allege  an  agreement  by  the  plaintiff  with  the  defendant  to 
erect,  at  its  own  expense,  a  monument  to  the  deceased  sol- 
diers and  sailors  of  La  Fayette  county,  whether  of  the  war 
of  the  rebellion,  or  the  revolutionary  war,  or  the  last  war 
with  Great  Britain,  or  the  Mexican  or  Black  Hawk  war, 
which  monument  should  be  suitable  and  beautiful,  and  ap- 
propriately inscribed,  and  should  contain  the  names  of 
such  deceased  soldiers  and  sailors.  That  the  plaintiff  fur- 
ther irrevocably  agreed  that  such  monument  should  stand 
in  the  canter  of  the  public  square  in  Darlington,  should 
cost  not  less  than  $6,000,  should  be  completed  by  January 
1,  1889,  and  that  plaintiff  should  raise  and  have  in  its 
treasury  on  March  1,  1888,  $6,000  in  money  for  monument 
purposes  on  or  before  said  March  1, 1888. 

It  is  admitted  in  the  answer  that  upon  the  faith  of  such 
agreement,  and  not  otherwise,  the  defendant  subscribed 
$1,000  to  the  monument  fund,  and  at  the  request  of  plaint- 
iff gave  the  check  in  suit  therefor,  but  upon  the  agreement 
that  the  same  should  be  payable  by  the  bond  of  defendant 
conditioned  to  pay  such  subscription  on  or  before  March  1, 
1888,  if  by  that  date  the  plaintiff  had  in  its  treasury  $5,000, 
exclusive  of  defendant's  subscription,  for  the  erection  of 
the  monument,  and  if  the  plaintiff  would  ever  after  adhere 
to  and  fulfil  all  its  agreements  with  defendant  above  stated. 
It  is  also  alleged  that  such  bond  was  tendered  to  plaintiff 
on  May  3,  1887,  and  repeatedly  thereafter,  and  the  check 
demanded,  but  that  plaintiff  refused  to  accept  the  bond  or 
^    I  surrender  the  check.     It  is  claimed  that  the  tender  of  the 

bond  pursuant  to  such  agreement  operates  as  a  payment  of 
the  check  in  suit. 

The  defendant  offered  testimony  on  the  trial  to  prove 
the  agreement  alleged  in  the  answer,  and  the  tender  of  the 
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bond  and  demand  of  the  check  as  alleged  therein,  bat  the 
court  rejected  the  testimony. 

The  following  additional  facts  are  proved  by  the  testi- 
mony, mainly  by  that  introduced  by  the  defendant: 

Under  date  of  January  8,  1885,  the  defendant  addressed 
the  following  communication  to  the  board  of  supervisors  of 
La  Fayette  county:  ^^  Gentlemen:  Respecting  the  proposi- 
tion to  raise  by  tax  $2,000  from  La  Fayette  county  to  aid 
in  the  erection  of  the  soldiers'  monument  to  the  memory  of 
the  deceased  and  wounded  soldiers  of  said  county,  I  will  on 
the  receipt  by  the  monument  organization  of  said  sum  of 
$2,000  so  raised  by  tax  from  said  county,  myself  pay  to 
said  organization  $1,000  of  my  funds  towards  the  erection 
of  said  soldiers'  monument.  Provided,  that  said  sum  of 
$2,000  be  so  raised  by  tax  and  paid  to  said  monument  or- 
ganization within  two  years  from  this  date.  Henry  S. 
Magoon."  On  the  same  day  the  board  passed  a  resolution 
isubmitting  to  a  vote  of  the  electors  of  the  county  at  the 
ensuing  April  election  or  town  meeting,  the  question  of 
raising  by  tax  $2,000,  toward  the  erection  of  such  monu- 
ment—  $1,000  to  be  raised  in  that  year,  and  the  remaining 
$1,000  to  be  raised  in  1886.  A  majority  of  the  electors 
voted  at  such  election  in  favor  of  such  proposition,  and  the 
tax  was  duly  levied,  collected,  and  paid  into  the  county 
treasury  pursuant  to  such  vote. 

In  November  1885,  the  plaintiflf  was  Organized  as  a  cor- 
poration. The  defendant  is  a  signer  of  the  articles  of  in- 
corporation, and  upon  its  organization  became  a  director 
for  three  years,  and  its  president.  On  January  6,  1887, 
the  county  board  of  supervisors  by  resolution  ordered  the 
county  treasurer  to  pay  over  to  the  plaintiflf  corporation 
the  $2,000  thus  raised,  and  such  treasurer  executed  the 
order  on  the  same  day  by  paying  that  amount  to  the  treas- 
urer of  the  plaintiflf,  who  duly  receipted  therefor.    On  the 
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following  day  the  county  treasurer  notified  the  defendant 
of  such  payment. 

April  6,  1887,  the  defendant  presented  to  the  plaintiflfs 
board  of  directors  the  following  communication  signed 
by  him :  "  To  the  Officer 8^  Directors  and  Members  of  the  La 
Fayette  County  Monuinent  Corporation^  and  to  said  Corpo- 
ration: I,  Henry  S.  Magoon^  in  conformity  with  and  based 
upon  the  charter  and  by-laWs  of  said  corporation  and  the 
vote  of  the  people  and  resolution  of  the  county  board  and 
the  agreement  of  Henry  S.  Magoon  to  said  county  board, 
hereby  subscribe  and  hand  to  the  treasurer  of  said  corpo- 
ration, the  sum  of  one  thousand  dollars  in  money,  to  be 
used  for  the  purposes  of  said  corporation  in  the  erection  of 
a  soldiers'  monument  in  the  center  of  the  public  square  in 
the  city  of  Darlington,  on  the  condition  that  the  net  cost 
of  said  monument  and  its  foundation  shall  not  be  less  than 
$6,000,  arid  on  the  further  condition  that  the  full  amount 
of  $6,000  shall  be  in  the  treasury  of  said  corporation  on  or 
before  March  1,  1888.  And  likewise  that  the  monument 
shall  be  of  approved  design  and  materials.  And  if  said 
amount  of  $6,000  is  not  in  the  hands  of  said  treasurer  by 
March  1,  1888,  then  said  $1,000,  so  by  me  subscribed  and 
hereby  paid,  shall  be  at  once  returned  and  refunded  and 
paid  back  to  me,  said  Hei^ry  S,  Magoon^  by  said  treasurer 
and  said  corporation,  without  default.  Dated^  Darlington^ 
Wisconsin,  April  6,  1887,^^  The  board  approved  of  the 
communication  and  all  its  conditions.  Thereupon  the  de- 
fendant made  and  delivered  to  the  plaintiff's  treasurer  the 
check  in  suit,  and  the  following  receipt  was  then  signed  by 
such  treasurer,  approved  by  the  board  of  directors,  and  de- 
livered to  the  defendant :  '•  Received  from  Henry  S.  Magoon 
the  sum  of  one  thousand  dollars,  according  to  the  fore- 
going letter,  its  terms  and  conditions;  and  if  the  sum  of 
$6,000  in  money  is  not  in  my  hands  as  treasurer  of  said 
corporation,  belonging  to  said  corporation,  on  March  1, 
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1888,  then  the  said  sum  of  $1,000  ia  to  be  refunded  to  said 
Magoon  forthwith  by  me  and  by  said  corporation."  It  is 
recited  in  the  record  of  the  directors'  meeting  of  April  6, 
1887,  that  the  defendant  handed  such  check  to  the  treasurer 
on  the  faith  and  condition  that  all  the  agreements  and  con- 
ditions contained  in  his  communication  to  the  board  would 
be  faithfully  observed  and  carried  out  by  the  plaintiff. 

The  court  directed  the  jury  to  return  a  verdict  for  the 
plaintiff  for  the  amount  of  the  check  and  interest  thereon 
from  May  3,  1887,  and  the  verdict  w^as  returned  accord- 
ingly. Subsequently  a  motion  for  a  new  trial  was  denied 
by  the  court,  and  on  February  24,  1888,  judgment  for  the 
plaintiff  was  entered  pursuant  to  the  verdict.  The  defend- 
ant appeals  from  the  judgment. 

For  the  appellant  there  were  briefs  signed  by  Henry  S. 
Magoon^  in  person,  and  by  A.  R.  Bushnelly  J.  T.  MiUs^  and 
M,  M.  Cothren,  of  counsel,  and  the  cause  was  argued  orally 
hj'Mr,  Mills  and  Mr.  Magoon,  They  contended,  inter 
aliay  that  the  uncontradicted  evidence  proved  that  the  check 
was  wholly  without  consideration  and  intended  simply  to 
evidence  a  promised  gift;  that  the  check  was  only  deposited 
on  a  condition  to  be  fulfilled  by  the  plaintiff,  which  condi- 
tion it  never  fulfilled  and  thereby  never  became  the  owner 
of  the  check ;  and  that  by  the  law  of  depositum  the  plaintiff 
never  was  owner  of  the  check,  but  ought  to  have  surren- 
dered it  to  the  defendant  at  his  request. 

For  the  respondent  there  was  a  brief  by  Orion  <j&  OsAom^ 
and  oral  argument  by  P.  A,  Orion. 

Lyon,  J.  1.  We  cannot  doubt  that  the  transactions  be- 
tween the  parties  of  April  6,  1887,  evidenced  by  the  com- 
munication of  the  defendant  to  the  plaintiff  corporation, 
and  the  receipt  which  was  approved  and  accepted  by  the 
defendant  (both  of  which  wmU  be  found  in  the  foregoing 
statement  of  facts),  show  conclusively  that  the  check  in 
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suit  was  given  and  received  as  a  payment  of  the  defend- 
ant's subscription  to  the  monument  fund.  The  language 
of  the  defendant  to  the  plaintiff  in  such  communication  is: 
"  I,  Heni^  S.  Magoon^  .  .  .  hereby  subscribe  and  hand 
to  the  treasurer  of  said  corporation  one  thousand  dollars  in 
money  to  be  used,"  etc.,  and  that  of  the  receipt  is:  *' Re- 
ceived from  Henry  S.  Magooii  the  sum  of  one  thousand 
dollars  according  to  the  foregoing  letter,"  etc.  It  is  there- 
fore a  receipt  for  $1,000  in  money.  We  cannot  conceive 
how  the  parties  could  have  expressed  in  stronger  terms 
their  intention  that  the  check  was  given  and  received  as 
money^  and  hence  that  it  paid  the  defendant's  subscription 
as  effectually  as  though  the  payment  had  actually  been 
made  in  cash.  Had  the  plaintiff  brought  an  action  upon 
the  subscription  instead  of  the  check,  we  think  a  defense 
that  the  subscription  had  been  paid  would  be  proved  by  the 
transactions  of  April  6,  1887.  Possibly  this  view  of  the 
case  removes  from  it  the  question  whether  there  was  a  valid 
consideration  for  the  subscription,  but  it  is  deemed  proper 
to  determine  that  question. 

2.  The  communication  of  January  8,  1885,  addressed  by 
the  defendant  to  the  board  of  supervisors  of  La  Fayette 
county,  was  a  conditional  subscription  to  the  monument 
fund.  The  county  performed  all  the  conditions  prescribed 
therein  by  the  defendant  within  the  required  time.  The 
defendant  not  having  withdrawn  his  proposition  to  the 
county,  his  subscription  thereupon  became  absolute.  The 
raising  of  the  $2,000  by  the  county  by  tax,  and  the  pay- 
ment thereof  to  the  plaintiff  corporation,  is  a  good  consid- 
eration for  the  defendant's  subscription.  This  has  been  held 
in  numerous  cases  in  this  court  and  elsewhere,  and  really  is 
•elementary  doctrine.  In  Lathrop  v.  Knapp^  27  "Wis.  214, 
the  prevailing  opinion  by  Dixon,  C.  J.,  goes  further,  and  as- 
serts the  rule  to  be  that  where  several  persons  mutually 
promise  to  contribute  to  a  common  object,  the  promise  of 
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each  is  a  good  consideration  for  the  promise  of  each  of  the 
others.  The  present  chief  justice  filed  an  opinion  holding 
the  above  rule  too  broad.  He  said,  however,  "  I  concede 
that  the  doctrine  is  Avell  established  that  where  such  ad- 
vances have  been  made  or  expenses  and  liabilities  incurred 
by  others,  upon  the  credit  of  such  a  subscription,  before 
any  notice  of  withdrawal,  then  it  becomes  obligatory  and 
binding  upon  the  promisor,  although  he  may  not  have  de- 
rived any  pecuniary  advantage  from  the  enterprise."  The 
subscription  of  the  defendant  in  the  present  case  is  within 
the  qualified  rule  laid  down  in  the  latter  opinion.  The  sub- 
ject is  so  fully  discussed  in  both  opinions  in  Lathrop  v. 
Knapp  that  further  consideration  of  it  here  is  uncalled  for. 
It  must  be  held  that  the  defendant's  subscription,  as  well 
as  the  check  in  suit,  is  supported  by  a  valid  consideration. 

3.  The  testimony  offered  by  defendant  to  prove  the 
agreement  to  accept  a  bond  in  place  of  the  check  in  suit 
and  to  surrender  the  check,  also  to  prove  a  tender  of  the 
bond  and  demand  of  the  check  by  defendant,  as  alleged  in 
the  answer,  was  properly  rejected.  There  is  no  claim  of 
any  fraud  or  mistake  in  the  written  instruments  which 
evidence  the  contract  of  the  parties  of  April  6,  1887,  and 
hence  parol  proof  is  not  admissible  to  vary  or  add  to  the 
contract  thus  expressed  in  writing.  This  has  been  so  fre- 
quently and  so  uniformly  held  by  this  court,  and  is  so 
thoroughly  well  settled,  that  it  is  quite  unnecessary  to  cite 
adjudications  upon  the  subject. 

4.  The  failure  to  raise  $6,000  for  the  monument  fund  b\' 
March  1,  1888  (if  such  failure  has  occurred),  is  not  a  de- 
fense to  this  action,  although  had  the  action  been  pending 
after  that  date  such  failure  might,  perhaps,  have  been  in- 
terposed by  leave  of  court,  as  a  counterclaim  arising  puis 
darrein  continuance,  provided  the  stipulation  between  the 
parties  in  that  behalf  is  valid  and  binding  upon  the  plaint- 
iff—  a  proposition  not  here  determined.     On  the  hypothe- 
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sis  that  it  is  a  valid  condition,  it  need  only  be  said  of  it, 
that  it  is  in  the  nature  of  a  condition  subsequent,  which 
could  not  have  been  broken  until  long  after  the  check  be- 
came payable  by  its  terms,  and  after  judgment  actually 
-  recovered  upon  it.  Until  such  breach  the  right  of  action 
upon  the  check  was  as  complete  and  perfect  as  though  no 
such  condition  existed.  Thtis,  in  ejectment  by  a  grantee 
of  land  who  holds  his  title  upon  condition  subsequent, 
against  his  grantor  who,  before  breach  of  the  condition,  has 
evicted  him,  the  unbroken  condition  subsequent  is  not  avail- 
able to  the  defendant  either  as  a  defense  or  in  abatement 
of  the  action.  All  the  defendant  stipulated  for  was  that 
in  case  of  a  breach  of  the  condition  the  same  sum  should 
be  refunded  to  him  —  not  the  same  money  or  the  same 
check.  Hence  the  law  of  bailments,  invoked  by  the  de- 
fendant, has  no  application  to  the  ca!se. 

It  is  believed  that  the  foregoing  views  cover  the  whole 
case,  and  that  they  necessarily  result  in  an  affirmance  of 
the  judgment. 

5.  It  has  already  been  suggested  that  if  the  condition 
contained  in  the  contract  between  the  parties  of  April  6, 
1887,  is  valid,  and  if  there  has  been  a  breach  thereof,  the 
defendant  can  recover  of  the  plaintiff,  in  any  proper  action 
or  proceeding,  the  amount  paid  upon  his  subscription.  In 
such  case,  the  judgment  herein  not  having  been  paid,  it 
would  be  against  equity  and  good  conscience  to  require  the 
defendant  to  pay  it.  Under  the  old  practice,  he  could 
probably  be  relieved  of  the  judgment  by  a  suit  in  equity 
to  restrain  its  collection.  But  if  entitled  to  relief,  the  pres- 
ent practice  gives  him  a  simpler  and  more  summary  rem- 
edy, that  is,  by  a  motion  to  the  circuit  court,  upon  a  proper 
showing,  to  discharge  the  judgment.  If  such  a  motion 
be  made  after  the  cause  shall  have  been  remitted  to  that 
court,  and  the  defendant  can  satisfy  the  court  that  such 
condition  is  a  valid  and  binding  one  upon  the  plaintiff, 
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and  that  it  has  been  broken,  and  the  defendant  shall  pay 
the  costs  of  this  action,  we  think  the  motion  should  be 
granted.  If  the  circuit  court  should  be  of  the  opinion  that 
the  condition  is  invalid  because  not  a  part  of  the  original 
subscription,  and  because  the  county  of  La  Fayette  is  not 
a  party  thereto,  or  for  any  other  reason,  the  motion  will 
necessarily  be  denied.  We  leave  the  circuit  court  to  pass 
upon  the  question  above  suggested,  without  intimating  any 
opinion  as  to  how  it  should  be  determined. 

Since  the  argument  of  the  appeal,  and  since  the  forego- 
ing opinion  was  prepared,  the  members  of  this  court  have 
learned  with  profound  regret  that  the  able  and  scholarly 
defendant  who  had  long  been  an  honored  and  prominent 
member  of  the  bar  of  this  court,  has  departed  this  life. 
It  is  necessary,  however,  in  order  to  facilitate  the  settle- 
ment of  his  estate,  that  judgment  should  be  entered  upon 
this  appeal. 

By  ilie  Court. —  The  judgment  of  the  circuit  court  is 
therefore  aflBrmed  as  of  February  19, 1889,  that  being  the 
day  on  which  the  cause  was  argued  in  this  court 


Hagenah  and  another,  Appellants,  vs.  Geffebt,  Respondent 

Fthmary  £0  —  March  1£,  1889. 

BeformcUion  of  written  instrument:  Mistake:  Pleading:  Demuntr 

ore  tenus. 

1.  The  complaint  alleges  that,  upon  the  dissolution  of  a  partnenbip 
between  the  parties  with  relation  to  a  certain  business,  it  was 
agreed  that  the  plaintiffs  should  assume  all  the  debts  of  the  firm 
relating  to  such  business,  and,  to  carry  out  such  arrangement, 
they  executed  to  the  defendant  a  bond  conditioned,  by  its  t^ms, 
that  they  should  pay  all  the  debts  of  the  firm  and  save  him  harm- 
less therefrom ;  that  at  that  time  the  individual  members  of  the 


Digitized  by^  VjOOQIC 


JANUAET  TERM,  1889.  637 

Hagenah  and  another  ts.  Qeffert. 

firm  held  stock  in  a  certain  manufacturing  company,  and  there 
was  then  outstanding  a  note  executed  in  the  firm  name  (and  by 
other  makers)  which  was  not  given  for  any  debt  of  the  firm  and 
was  not  in  any  way  connected  with  its  said  business,  but  was 
given  for  the  benefit  of  such  manufaetnring  company,  the  makers 
of  the  note  being  in  reality  sureties  for  said  company ;  that  said 
note  was  not  intended  or  understood  by  the  parties  to  be  included 
among  the  liabilities  of  the  firm  assumed  by  the  plaintiffs  or  cov- 
ered by  the  conditions  of  their  bond,  and  that  if  the  bond  is  so 
written  as  to  bear  such  construction  and  so  as  to  apparently  re- 
quire the  plaintiffs  to  save  the  defendant  from  all  liability  thereon, 
it  was  so  written  by  mistake,  and  said  bond,  so  written  and  con- 
strued, does  not  express  the  real  agreement,  understanding,  and  in- 
tentions of  the  parties.  It  is  further  alleged  that  plaintiffs  have 
paid  a  judgment  on  said  note,  one  third  of  which  ought,  in  equity, 
to  be  paid  by  the  defendant.  Judgment  is  demanded  for  a  refor- 
mation of  the  bond  and  for  one  third  of  the  amount  so  paid  by 
the  plaintiffs.  Heldf  on  demurrer  ore  tenus,  that  the  complaint 
sufficiently  alleges  a  mistake  in  the  bond,  and  not  a  mere  misunder- 
standing of  the  words  employed  therein. 
2.  Upon  a  demurrer  ore  tenus  a  greater  latitude  of  presumption  will 
be  indulged  to  sustain  a  complaint  than  upon  a  regular  demurrer 
thereto. 

APPEAL  from  the  Circuit  Court  for  Sauk.  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Casscday: 

The  complaint  in  this  action  alleges,  in  effect,  that  on 
and  prior  to  February  13,  1883,  the  parties  were  partners 
doing  business  in  the  name  of  Hagenahs  &  Geflfert,  and  en- 
gaged in  the  hardware  and  agricultural  implement  busi- 
ness. That  they  were  also  engaged  in  carrying  on  a 
brewery,  and  the  individual  members  also  held  stock  in  the 
Reedsburg  "Woolen  Mills.  That,  at  the  date  aforesaid,  "  it 
was  mutually  agreed  by  and  between  the  several  members  of 
said  firm  that  said  firm  should  be  dissolved,  so  far  as  related 
to  the  said  hardware  and  agricultural  implement  business, 
by  the  retirement  of  the  said  defendant  therefrom,  they, 
the  said  plaintifl's,  paying  to  the  said  defendant  the  sum  of 
$500  for  his  interest  in  said  business,  and  assuming  all  of 
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the  debts  of  said  firm  relating  thereto."  That  to  carry 
out  such  arrangement  plaintiffs  paid  to  the  defendant  the 
$500,  and  executed  to  the  defendant  a  bond,  of  which  the 
following  is  a  copy :  "  Know  all  men  by  these  presents  that 
we,  John  J7.  Hagenah  and  Peter  Hagenah^  of  Reedsburg, 
Wisconsin,  as  principals,  and  Henry  Meyer,  of  Westfield, 
as  surety,  are  held  and  firmly  bound  unto  Henry  Gefferi^  of 
Eeedsburg,  Wisconsin,  in  the  sum  of  ten  thousand  dollars, 
to  be  paid  to  the  said  Henry  Geffert^  his  heirs  and  adminis 
trators,  to  which  payment,  well  and  truly  to  be  made,  we  do 
bind  ourselves,  our  heirs  and  administrators,  and  each  of 
them,  firmly  by  these  presents.  Sealed  with  oar  seals,  and 
dated  this  13th  day  of  February,  1883.  The  condition  of 
this  obligation  is  such  that  if  the  above-bounden  John  H. 
and  Peter  Hagenah^  and  Henry  Meyer,  their  heirs  and  ad- 
ministrators, shall  in  all  things  stand  to  and  abide  by,  well 
and  truly  keep,  perform,  and  pay  all  the  liabilities,  debts, 
obligations,  and  contracts,  in  any  manner  contracted,  out- 
standing, or  against  the  late  firm  of  Hagenahs  &  Geffert, 
and  shall  see  that  the  same  are  duly  discharged,  and  shall 
keep  and  save  harmless  the  said  Heriry  Geffert  from  any  and 
all  costs,  expense,  and  trouble  on  account  of  the  same,  then 
the  above  obligation  shall  be  void ;  else  to  remain  in  full 
force  and  virtue."  And  the  defendant  executed  to  the 
plaintiffs  a  bill  of  sale  of  all  his  "right,  title,  and  interest 
in  all  the  joint  propertj',  real  and  personal,  notes,  credits, 
book  accounts,  and  everything  of  every  nature  belonging 
to  the  said  firm  of  Hagenahs  &  Geffert."  That  at  the  time 
of  the  dissolution  of  said  firm  and  the  execution  of  said 
bond,  there  was  outstanding  and  unpaid  a  promissory  note 
for  $10,000,  executed  by  David  B.  Kudd,  Eli  O.  Eudd,  Silas 
J.  Seymour,  Joseph  L.  Green,  and  the  firm  of  Harris  & 
Hasler,  and  purporting  also  to  be  executed  by  the  said  firm 
of  Hagenahs  &  Geffert.  That  said  note  was  not  given  for 
any  indebtedness  of  the  said  firm  of  Hagenahs  &  Geffert, 
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nor  in  anywise  connected  with  the  business  of  hardware 
and  agricultural  implements  of  said  firm,  but  was  given  for 
the  benefit  of  the  Reedsburg  Woolen  Mill,  and  that  all  of 
the  makers  of  the  note  were  in  reality  sureties  for  the 
Woolen  Mill,  and  co-sureties  for  each  other.  ''  That  it  [the 
note]  was  not  included  nor  understood  nor  intended  by 
the  parties  or  any  of  them  to  be  included  among,  or  as  con- 
stituting a  part  of,  the  liabilities  of  said  firm  of  Hagenahs 
&  Geffert,  nor  any  part  of  the  liabilities  to  be  assumed  by 
the  said  plaintiffs,  nor  to  be  included  in  nor  covered  by  the 
conditions  of  said  bond."  That  suit  was  afterwards  brought 
upon  said  note,  and  judgment  rendered  thereon  in  the  cir- 
cuit court,  which  was  afterwards  affirmed  by  this  court. 
(Morse  v.  Hagenah,  68  Wis.  603.)  That  the  sole  question 
litigated  in  that  action  was  whether  or  not  all  the  member^ 
of  the  firm  of  Hagenahs  &  Geflfert  were  liable  upon  said 
note  by  reason  of  the  signature  of  the  firm  name  thereon. 
That  in  addition  to  said  note  there  were  two  other  notes  of 
$10,000  each,  made  by  the  same  parties  to  the  same  payee 
for  the  same  purposes,  outstanding  and  unpaid  at  the  time 
of  the  dissolution.  That  plaintiflfs  have  paid  the  judgment 
upon  said  note,  paying  therefor  the  sum  of  $2,273.53  (the 
other  joint  makers  having  paid  their  just  proportion  of  the 
note  before  suit  brought),  one  third  of  which  ought,  in 
equity,  to  be  paid  by  the  defendant,  but  the  defendant  re- 
fuses to  pay  any  portion  thereof,  claiming  that  by  the  terms 
of  said  bond  the  plaintiflfs  are  bound  to  pay  the  whole 
thereof.  "But  said  plaintiflfs  aver  and  expressly  charge 
that  if  the  said  bond  is  so  written  as  to  bear  such  construc- 
tion, and  so  as  to  apparently  require  these  plaintiflfs  to  pay 
the  whole  of  said  judgment,  or  to  indemnify  the  said  de- 
fendant from  liability  upon  said  note,  the  same  was  so 
written  by  mistake;  that  it  was  not  so  agreed  between  the 
parties;  and  that  said  bond,  so  written  and  so  construed, 
does  not  express  the  real  and  true  agreement,  understanding^ 
and  intentions  of  the  parties  thereto." 
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The  complaint  demands  that  the  bond  be  reformed  and 
corrected  so  as  to  conform  to  and  express  the  agreement 
and  contract  actually  made;  and  demands  judgment  for 
one  third  of  the  amount  paid  by  the  plaintiffs  in  paying  off 
said  judgment. 

The  defendant  answered  upon  the  merits,  forming  an 
issue,  and  the  case  was  brought  on  for  trial  at  the  Septem- 
ber, 1888,  term  of  the  court  for  Sauk  county,  when  the  de- 
fendant objected  to  the  reception  of  any  evidence  under 
the  complaint,  upon  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  That 
objection  was  sustained  by  the  court,  and  judgment  dis- 
missing the  complaint  with  costs  was  rendered.  From  that 
judgment  the  plaintiffs  appeal. 

O,  SievenSy  for  appellants,  cited  Menominee  Z.  JH/g*  Co, 
V.  Langworthy^  18  Wis.  444;  Benson  v.  Markoey  37  Minn. 
30,  and  cases  cited ;  Kerr  on  Fraud  and  Mistake,  398  ei  seq. 

For  the  respondent  there  was  a  brief  by  Cfregorj/j  Bird  d 
Gregory^  and  oral  argument  by  J.  C,  Gregory.  They  con- 
tended that  to  justify  the  reformation  of  a  written  instru- 
ment the  mistake  must  be  in  the  language  used,  either  by 
inserting  words  not  agreed  to  or  by  omitting  words  in- 
tended to  be  used.  If  the  language  used  was  that  intended 
to  be  used,  the  writing  cannot  be  changed  on  the  ground 
of  misunderstanding  as  to  its  meaning  or  effect.  NeUon  v. 
Davis,  40  Ind.  366;  Allen  v.  Anderson,  44  id.  395;  Barnes 
V.  Bartlett,  47  id.  98;  Tooj>s  v.  Snyder,  70  id.  554;  Treact/ 
V.  Becker,  51  How.  Pr.  69;  Xelly  v.  Turner,  74  Ala.  513; 
Oswald  V.  Sproehnle,  16  Bradw.  368;  Webster  v.  Stark,  10 
Lea,  406;  Easter  v.  Severin,  78  Ind.  540;  OruhVs  Appeal,  90 
Pa.  St.  228;  Eastiaan  v.  St.  Anthony  Falls  W,  P.  Co.  24 
Minn.  437;  Nevius  v.  Dunlap,  33  N.  Y.  676. 

Cassoday,  J.  It  is  claimed  that  no  mistake  of  fact  is  al- 
leged in  the  complaint,  but  only  a  misunderstanding  as  to 
the  meaning  of  the  words  employed.    Had  the  question 


Digitized  by  VjOOQIC 


I 


JAmrARY  TERM,  1889.  641 

Hagenah  and  another  vs.  Gefifert. 

arisen  upon  regular  demurrer,  we  might  possibly  have 
reached  that  conclusion.  But  no  such  demurrer  was  inter- 
posed. The  defendant  answered  upon  the  merits.  The 
cause  was  regularly  noticed  for  trial,  and  the  plaintiffs  ap- 
peared, with  the  expectation  of  trying  it.  They  were  met 
by  a  demurrer  ore  tenus.  It  has  long  been  settled  in  this 
court  that,  where  the  sufficiency  of  the  complaint  is  thus 
raised  for  the  first  time,  more  latitude  of  presumption  will 
be  indulged  to  sustain  it  than  where  the  objection  is  taken 
by  regular  demurrer.  TeeUhorn  v,  Hull^  30  Wis.  162; 
Hazleton  v.  Union  Bank^  32  Wis.  34.  Without  further  cit- 
ing cases,  it  is  sufficient  to  say  that  this  rule  has  since  been 
frequently  sanctioned  by  this  court.  By  indulging  in  such 
liberal  presumption  in  favor  of  the  complaint,  the  court  is 
inclined  to  hold  that  it  alleges,  in  effect,  that  by  mistake 
the  bond  was  so  written  as  to  make  the  plaintiffs  assume 
"all  the  debts  "  of  the  firm,  instead  of  limiting  such  liabil- 
ity to  such  debts  of  the  firm  as  had  been  incurred  in  the 
"hardware  and  agricultural  implement  business,"  as  was 
intended  by  the  parties.  Especially  is  this,  so  in  view  of 
the  liberal  rule  for  the  reformation  of  contracts  on  the 
ground  of  mistake,  adopted  by  this  court  in  Green  Bay  (& 
M,  Canal  Co.  v.  Hewitt^  62  Wis.  329  et  seq.  The  discussion 
of  the  question  by  Mr.  Justice  Oeton  in  that  case  is  too 
recent  and  too  exhaustive  to  be  here  renewed.  See,  also, 
Silbar  v.  Byder^  63  Wis.  109.  The  case  comes  clearly 
within  the  ruling  of  that  decision.  It  is  true  the  allega- 
tions are  vague  and  indefinite,  and  might  have  been  made 
more  certain  on  motion ;  but  such  defect  cannot  be  reached 
on  demurrer  ore  tenus.  Not  wishing  to  embarrass  a  trial 
upon  the  merits,  we  refrain  from  any  further  discussion. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 
Vol.  78-41 
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Andeus  and  another,  Respondents,  vs.  The  Home  Insur- 
ance Company  op  New  York,  Appellant. 

February  SI  —  March  IS,  1889, 

Reference:  Account:  Insurance  against  fire. 

Where  there  is  no  account  between  the  parties  in  the  ordinary  accep- 
tation of  that  term,  a  reference  cannot  be  directed,  without  the 
consent  of  the  parties,  merely  because  there  may  be  many  items 
of  damage.  So  held  in  an  action  upon  an  insurance  policy  where, 
to  ascertain  the  amount  of  the  loss,  it  would  be  necessary  to  ex- 
amine bills  of  sale.,  inventories,  and  accounts  consisting  of  numer- 
ous items. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

The  case  is  sufficiently  stated  in  the  opinion. 

H,  W,  Chynovjcth^  for  the  appellant,  cited,  besides  cases 
referred  to  in  the  opinion.  Dean  v.  Empire  S,  M,  Ins,  Co,  9 
How.  Pr.  GO;  Lewis  v,  Irving  F,  Ins,  Co,  15  Abb.  Pr.  303; 
Batchelor  v.  Albany  City  Ins,  Co,  1  Sweeney,  346;  Samhle 
V,  Mechanics'  F,  Ins,  Co.  1  Hall,  560. 

For  the  respondents  there  was  a  brief  by  Luse  <&  Wait^ 
attorneys,  and  C,  E,  Estahi^ooh^  of  counsel,  and  oral  argu- 
ment by  Z.  K,  Luse,  In  addition  to  cases  referred  to  in  the 
opinion,  they  cited  Druse  v,  Ilorter^  57  Wis.  644;  Cameron 
V.  Freeman^  18  How.  Pr.  310;  M^  Cullough  v,  Brodie,  13  id. 
346;  Eai7i  v.  Delano,  11  Abb.  Pr.,  N.  S.,  29;  Van  liensse-' 
laer  v,  Jewett,  6  Hill,  373;  Thomas  v.  Reab,  6  Wend.  603; 
Levy  V,  Brooklyn  F,  Ins,  Co,  25  id.  687;  McLean  v.  East 
River  Ins,  Co.  8  Bosw.  700;  Brink  v,  liepublic  F,  Lis.  Co, 
2T,  &  S.  550;  ilagown  v.  Sinclair ^  5  Daly^,  63;  Seigel  v, 
Heid,  36  How.  Pr.  506. 

Cole,  C.  J.  Was  the  court  below  right  in  refusing  to 
order  a  compulsory  reference  in  this  case?  The  action  is 
upon  a  policy  of  insurance  upon  a  stock  of  drugs,  paints, 
oils,  medicines,  stationery,   books,   wall-paper,  and   such 
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Other  merchandise  as  is  usually  kept  in  a  retail  country 
drug-store.  The  stock  was  wholly  destroyed  by  fire  within 
the  life  of  the  policy.  The  motion  for  the  reference  was 
founded  upon  affidavits  which  tended  to  show  that  it  will 
be  necessary  to  examine  bills  of  sale,  inventories,  or  ac- 
counts consisting  of  1,200  or  1,500  items,  to  ascertain  the 
amount  of  the  loss  of  the  assured.  Does  such  a  case  come 
within  the  statute  authorizing  the  court,  without  the  consent 
of  the  parties,  to  direct  a  reference  on  the  ground  that  the 
trial  of  the  issue  requires  the  examination  of  a  long  account 
on  either  side,  within  the  meaning  of  sec.  2864,  R.  S.?  It 
seems  to  us  it  does  not.  Though  the  examination  of  nu- 
merous items  may  be  necessary  to  ascertain  the  amount  of 
damage,  yet  that  docs  not  involve  directly  the  examination 
of  a  long  account.  The  value  of  the  property  destroyed  is 
onh'  collaterally  involved  as  aflFecting  the  measure  of  dam- 
ages. Stacij  V.  J/;,  Z.  S.  i&  W.  R.  Co.  72  Wis.  331.  That 
case  was  an  action  for  the  negligent  burning  of  the  plaint- 
iflTs  propert3\  It  was  claimed  the  trial  of  the  issues  would 
involve  the  examination  of  a  long  account,  and  that  a  com- 
pulsory reference  could  be  ordered.  But  the  court  over- 
ruled this  position,  holding  that  the  value  of  the  merchan- 
dise, lumber,  and  other  property  burned  was  only  collater- 
ally involved. 

Substantially  the  same  ruling  was  made  in  Camp  v.  In- 
geraoUy  86  N.  Y.  433,  which  was  an  action  upon  an  award 
for  the  failure  of  the  defendants  to  deliver  certain  stock; 
and  it  was  insisted  that  to  ascertain  the  value  of  the  stock 
the  examination  of  a  long  account  would  be  necessary.  But 
the  court  say :  "  Though  the  examination  of  numerous  items 
of  damage  may  be  involved,  they  do  not  constitute  an  ac- 
count, technically  and  properly  speaking,  between  the  par- 
ties." An  account  implies  dealings  and  transactions  between 
the  parties,  and  where  the  action  is  based  upon  such  an  ac- 
count, w^hich  has  to  bo  examined  and  investigated  in  order 
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to  settle  the  rights  of  the  parties,  a  reference  can  be  made. 
But  it  is  where  the  action  is  based  upon  the  account  itself 
that  a  compulsory  reference  can  be  made.  But  it  does  not 
follow,  because  a  variety  of  items  has  to  be  examined  to 
ascertain  the  amount  of  damage  recoverable,  that  the  same 
rule  obtains.  There  the  examination  of  the  account  is 
merely  an  incidental  matter,  not  the  main  issue  in  the  cause. 
We  therefore  hold  that  the  inquiry  as  to  the  list  of  articles 
or  items  destroyed  by  the  fire,  though  it  may  be  necessary 
and  proper  to  determine  the  amount  of  loss  or  the  damages 
recoverable  on  the  policy,  still,  in  a  legal  sense,  does  not 
require  the  examination  of  a  long  account,  as  where  the  ac- 
tion is  upon  the  account  itself,  which  is  the  real  subject  of 
investigation.  This  view  of  the  law  is  sustained  by  the 
weight  of  authority  in  New  York,  where  the  question  has 
arisen.  In  Untermyer  v,  Beinhauer^  105  JST.  Y.  521,  the  ac- 
tion was  to  recover  damages  for  the  breach  of  a  building 
contract.  The  court  held  that  neither  the  fact  of  the  bill 
of  particulars  furnished  by  the  plaintiflP,  nor  the  counter- 
claim in  the  answer  which  required  the  examination  of  a 
long  account,  made  the  action  a  proper  one  for  a  compul- 
sory reference.  The  court  say :  "  These  items  of  damages 
did  not  constitute  an  account.  It  has  repeatedly  been  held 
that  where  there  is  no  account  between  the  parties  in  the 
ordinary  acceptation  of  the  term,  the  cause  cannot  be  re- 
ferred, although  there  may  be  many  items  of  damage.  This 
rule  has  been  applied  in  actions  on  policies  of  insurance 
where  there  are  many  items  of  loss."  The  cases  of  Freeman 
V,  Atlantic  Mut.  Ins.  Co.  13  Abb.  Pr.  124;  Ryan  v.  Atlantic 
Mut.  Ins,  Co.  50  How.  Pr.  321;  S.  C  66  N.  Y.  628,— may 
be  somewhat  in  conflict  with  this  rule,  but  we  think  the  law 
is  correctly  stated  in  Camp  v.  IngersoU  and  Untermyer  v. 
JBeinhauery  supra.  See,  also,  Xeep  v.  Keep^  58  How.  Pr. 
139;  Dane  v.  Liverpool  cfe^X.  cfe  O.  Ins.  Co.  21  Hun,  259; 
Bell  V.  Mayor y  11  Hun,  511. 
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In  Littlejohn  v.  liegents,  71  Wis.  437,  the  court  went  as 
far  as  it  has  gone  in  any  case  to  sustain  a  reference.  The 
action  wasjto  recover  the  balance  due  on  a  building  con- 
tract and  for  extra  work  and  materials.  The  court  held 
the  issues  might  be  referred,  as  the  question  what  was  due 
the  plaintiff  on  the  contract  and  for  extra  work  and  ma- 
terials involved  an  accounting,  which  was  the  main  issue. 
The  cases  of  Dane  Go.  v.  Dunning^  20  Wis.  210,  and  Cairns 
V.  O^Bleneas^  40  Wis.  469,  are  clearly  distinguishable  from 
the  case  before  us.  In  those  cases  it  would  be  absolutely 
necessary  to  examine  the  treasurer's  accounts  to  ascertain 
the  amount  of  the  deficiency  and  to  determine  the  extent  of 
the  liability  of  the  sureties  upon  the  official  bond.  In  both 
cases  the  examination  of  the  treasurer's  account  was  a 
matter  directly  involved  in  the  issue.  But  these  decisions 
cannot  apply  here,  where  the  issue  is  as  to  the  amount  and 
value  of  the  merchandise  destroyed  by  the  fire.  If  a  com- 
pulsory reference  could  be  ordered  in  this  cause,  of  course 
it  could  be  ordered  in  every  action  on  a  policy  of  insurance 
where  there  were  many  items  of  loss.  But,  as  we  have 
said,  the  examination  of  the  accounts  or  bills  of  sale  is  an 
incidental  inquiry  merely,  to  determine  the  amount  of  dam- 
ages recoverable  on  the  policy.  We  therefore  think  the 
reference  was  properly  denied. 

By  the  Court. —  The  order  refusing  the  reference  is  af- 
firmed. 
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Lane,  Appellant,  vs.  Duchao  and  others,  Respondents. 

February  il  —March  IS,  1889. 

(1-S)  Registry  of  deeds:  Indexes:  Omission  of  description^  of  land: 
Time  of  making  entries  and  of  recording:  Presumptions,  f4) 
Married  woman :  Use  of  baptismal  name  in  contracts,  (5)  Tah- 
ing  securities  in  name  of  person  not  interested.  (6-8 J  Mortgages: 
Non-negotiable  note:  Parol  transfer:  Payment  to  person  not  au- 
thorized: Release, 

J.,  Though  the  general  index  in  the  office  of  register  of  deeds  does  not 
contain  the  description  of  the  land  affected  by  a  mortgage  entered 
therein,  yet  where  such  mortgage  is  transcribed  in  the  proper  rec- 
ord booJc  the  defect  is  cured,  and  the  re^^istry  is  complete  from  the 
time  the  instrument  is  so  transcribed ;  and,  in  the  absence  of  evi- 
dence to  the  contrary,  it  will  be  presumed  that  the  entry  in  the 
general  index  and  the  actual  recording  of  the  instrument  were 
simultaneous  acts. 

2,  Though  the  entries  in  the  general  index  were  not  made  in  the  con- 
secutive order  of  the  numbei*3  or  the  dates  of  receipt  of  the  instru- 
ments,—  thus  showing  th^t  an  instrument  was  not  entered  therein 
immediately  ui>on  its  receipt,  as  required  by  sec.  759,  R.  S., —  that 
fact  does  not  necessarily  so  impeach  the  index  as  to  destroy  the 
validity  of  the  registry.  If  it  is  made  to  appear  that  the  entry  of 
such  instrument  was  made  at  a  later  date,  the  same  presumption 
arises  that  the  instrument  was  transcribed  upon  the  records  and 
the  registry  completed  at  that  date. 

8.  The  statute  (sec.  760,  R.  S. )  does  not  require  the  entries  in  the  grantee 
index  to  bo  made  in  the  order  in  which  the  instruments  were  re- 
ceived. 

4.  Obligations  and  conveyances  executed  by  and  to  a  married  woman 
in  her  baptismal  name  are  valid. 

6.  The  fact  that  securities  were  taken  by  one  person  in  the  name  of 
another  who  had  no  interest  in  them,  does  not  invalidate  the  secu- 
rities or  prevent  the  person  beneficially  interested  from  enforcing 
payment  of  them  by  action. 

6.  After  loaning  money  and  taking  a  note  and  mortgage  as  security, 
a  loan  agent  charged  the  amount  thereof  to  a  client  whose  money 
(exceeding  such  amount)  be  held  with  authority  to  invest  it  in  bis 
discretion.  Held^  in  an  action  by  the  client  to  foreclose  the  mort- 
gage, that  the  note  and  mortgage  were  thereby  transferred  to  the 
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client,  although  the  papers  remained  in  the  hands  of  the  agent 
and  he  did  not  report  the  transaction  to  the  client  until  long  after. 

7.  A  valid  sale  and  transfer  of  a  non-negotiable  note  secured  by  mort- 

gage may  be  made  by  parol,  and  such  a  sale  carries  with  it  the 
mortgage  as  an  incident  of  the  debt.  A  defect  in  the  acknowledg- 
ment of  the  formal  assignment  of  the  mortgage  is  therefore  imma- 
terial. 

8.  A  mortgagor  paid  the  amount  of  the  mortgage  debt  to  loan  agents 

through  whom  he  had  borrowed  the  money,  for  the  purpose  of  dis- 
charging the  mortgage.  He  knew  that  the  mortgage  and  the  note 
secured  thereby  were  not  in  the  hands  of  such  agents  but  had 
been  sent  to  another  person  for  whom  they  had  acted.  The  agents 
had  no  general  authority  to  collect  money  for  such  other  person, 
and  the  mortgapjor  had  no  right  to  assume  that  such  authority 
had  been  given  to  them.  They  did  not  attempt  to  release  the 
mortgage,  but  only  undertook  to  procure  a  release  from  or  through 
sucii  other  person'.  Held,  that  the  payment  to  such  agents  did  not 
discharge  the  debt. 

APPEAL  from  the  Circuit  Court  for  Langlade  County. 

The  action  is  to  foreclose  a  mortgage  executed  by  the  de- 
fendants Joseph  Duchac  and  wife  to  Barbara  M.  Rhyner, 
on  certain  lands  in  Langlade  county,  to  secure  the  paj^- 
ment  of  an  unncgotiable  proraissor\'^  note  for  $300,  and  in- 
terest, given  by  said  Joseph  Duchac  to  said  Barbara.  The 
note  and  mortgage  were  given  for  a  loan  of  money,  and 
bear  date  May  29,  1883.  The  mortgage  purports  to  have 
been  recorded  May  31,  1883,  in  the  office  of  the  register  of 
deeds  of  that  county.  The  loan  was  made  to  Duchac  by 
one  Louis  Schintz,  of  Appleton,  a  land  and  loan  agent, 
through  the  firm  of  Deleglise  &  Hutchinson,  which  firm 
was  engaged  in  a  similar  business  at  Antigo. 

Barbara  M.  Rhyner  was  the  maiden  name  of  the  wife  of 
one  Ferdoline  Zentner,  a  client  of  Schintz.  The  latter  had 
loaned  money  for  Zentner  at  different  times,  and  for  some 
of  those  loans  had  taken  securities  in  the  maiden  name  of 
Mrs.  Zentner,  with  her  consent  and  by  the  direction  of  her 
husband.     Schintz  was  verbally  authorized  by  both  of  them 
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to  execute  receipts,  etc.,  in  her  maiden  name.  Schintz  was 
also  accustomed  to  make  other  loans  in  the  name  of  Bar- 
bara M.  Rh yner,  with  her  consent. 

The  money  loaned  to  Duchac  did  not  belong  to  Zentner 
or  his  wife,  and  was  not  loaned  as  the  money  of  any  par- 
ticular client  of  Schintz.  The  latter  had  in  his  hands  when 
this  loan  was  made  more  than  $300  of  the  money  of  the 
plaintiff,  who  was  also  one  of  his  clients,  to  be  loaned  for 
him,  and  from  whom  Schintz  had  a  general  authority  to 
invest  the  money  in  his  discretion.  On  June  5, 1883,  which 
was  almost  immediately  after  he  received  the  note  and 
mortgage  from  D.  &  H.,  Schintz  charged  the  amount  of 
such  note  to  the  plaintiff,  and  at  the  same  time  assigned, 
or  attempted  to  assign,  the  mortgage  to  the  plaintiff  by  a 
written  assignment  executed  by  him  in  the  name  of  said 
Earbara.  He  attested  such  assignment  and  attached  thereto 
his  certificate,  as  a  notary  public,  of  the  acknowledgment 
thereof  by  Barbara.  He  retained  the  papers  in  his  hands 
until  after  the  action  was  commenced,  and  until  that  time 
plaintiff  was  not  informed  of  the  transaction.  On  August  15, 
1883,  Duchac  refunded  the  $300  to  D.  &  H.,  who  agreed 
to  obtain  the  note  and  mortgage  then  in  the  hands  of 
Schintz,  and  a  release  of  the  mortgage,  but  failed  to  do  so. 
Duchac  then  mortgaged  the  same  land  to  one  Barnes,  who 
knew  of  the  mortgage  in  suit.  Barnes  afterwards  fore- 
closed his  mortgage,  purchased  in  the  land  at  the  foreclos- 
ure sale,  and  conveyed  the  same  by  warranty  deed  to  the 
defendant  McCully.  The  latter  had  no  actual  notice,  when 
he  purchased  the  land,  of  the  existence  of  the  mortgage 
here  in  suit. 

The  general  index  kept  in  the  office  of  the  register  of 
deeds,  pursuant  to  sec.  759,  R.  S.,  contains  an  entry  of  the 
mortgage,  in  compliance  with  the  statute,  except  a  descrip- 
tion of  the  land  thereby  mortgaged  is  omitted  therefrom, 
and  except  also  certain  apparent  irregularities  in  the  order 
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of  the  entries  therein,  which  are  referred  to  in  the  following 
opinion.  The  index  first  mentioned  in  sec.  760,  and  the 
grantee  index  provided  for  therein,  were  kept  in  such  of- 
fice, and  contain  entries  of  the  mortgage  as  required  by  the 
statute.  The  mortgage  was  recorded  in  full  in  the  proper 
record  book,  at  the  place  specified  in  the  indexes,  and  the 
register  indorsed  upon  it  the  time  it  was  received  for  rec- 
ord, etc.,  pursuant  to  subd.  5,  sec.  758.  When  the  mort- 
gage was  thus  recorded  at  length  does  not  aflBrmatively 
appear. 

Defendant  Mc  Cully ^  and  two  others  who  were  made  de- 
fendants as  alleged  subsequent  incumbrancers,  answered 
in  the  action.  The  other  defendants  defaulted.  The  an- 
swers need  not  be  stated  here,  because  no  question  arises 
on  the  pleadings.  It  is  sufficient  to  say  that  they  present 
the  questions  considered  and  determined  in  the  opinion. 
The  transactions  out  of  which  this  action  arose  are  some- 
what numerous  and  involved,  but  it  is  believed  the  forego- 
ing statement  of  facts  contains  all  that  is  necessary  to  an 
intelligent  understanding  of  the  material  points  in  the  case. 

The  circuit  court  held  that  there  was  no  valid  registry  of 
the  mortgage,  and,  because  the  defendant  McCully  had  no 
actual  notice  of  the  mortgage  when  he  purchased  and  paid 
for  the  land,  that  his  rights  were  paramount  to  those  of 
the  plaintiff  under  his  mortgage.  The  court  thereupon 
gave  judgment  dismissing  the  complaint  upon  the  merits. 
The  plaintiflE  appeals  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Kennedy  cfe  SchintZy 
attorneys,  and  Thos,  Lynchy  of  counsel,  and  oral  argument 
by  Mr.  Lynch.  To  the  point  that  the  interest  of  a  mort- 
gagee can  be  transferred  by  parol,  and  that  a  mere  trans- 
fer of  the  debt  to  secure  which  the  mortgage  is  given 
transfers  the  interest  of  the  mortgagee  in  the  mortgaged 
premises,  unless  it  be  otherwise  expressly  agreed,  they  cited 
Brinhman  v.  JoneSy  44  Wis.  498;  Croft  v.  Bunater^  9  Wis. 


Digitized  by  VjOOQIC 


650  SUPREME  COUET  OF  WISCONSLN", 

Lane  vs.  Duchac  and  others. 

503;  Jones  on  Mortg.  sec.  831;  CarpeuUr  v,  Longan^  16 
"Wall.  271,  and  cases  citecl ;  Kenrxicoit  v.  Supervisars,  id.  452; 
Cornell  v.  Hichem^  11  Wis.  353;  Andrcios  v.  Hart^  17  id. 
297;  Crosby  v.  Rouh^  10  id.  GIO;  Maxwell  v.  Ilarimann^  50 
id.  660;  Kelley  v.  Whitney,  4:5  id.  110;  Perkins  v,  Stern^^ 
76  Am.  "Dec.  72,  and  notes. 

For  the  respondents  there  was  a  brief  by  O.  G,  Seflgwick 
and  Nash  cfe  Ifash^  and  oral  argument  hy  Z.  J,  Nash. 

Lyon,  J.  I.  On  all  objections  to  the  validity  of  the 
mortgage  in  suit  and  the  right  of  the  plaintiff  to  maintain 
this  action  to  foreclose  it,  the  court  held  with  the  plaintiff, 
except  upon  the  question  of  the  validity  of  the  registry 
thereof.  In  view  of  the  undisputed  fact  that  the  defend- 
ant McCully  took  a  conveyance  of  the  mortgaged  land 
adversely  to  the  mortgage,  without  actual  notice  of  its  ex- 
istence, the  question  of  the  validity  of  the  registry  goes  to 
the  right  of  the  plaintiff  to  a  judgment  of  foreclosure  as 
against  him,  and  is  therefore  a  vital  one  in  the  case. 

1.  One  defect  in  the  registry  of  the  mortgage  which  it  is 
claimed  invalidates  such  registr}'  is  that  the  general  index 
required  by  sec.  759,  R.  S.,  to  be  kept  in  the  office  of  the 
register  of  deeds,  and  in  which  the  mortgage  is  entered, 
does  not  contain  a  description  of  the  mortgaged  land,  as 
required  by  the  statute.  But  where  (as  in  this  case)  the 
mortgage  has  been  transcribed  in  the  proper  record  book 
of  the  office,  this  court  held  in  Oconto  Co.  v.  Jerrardj  46 
Wis.  317,  and  again  at  the  present  term,  in  St.  Croix  L,  dt 
L,  Co.  V.  Ritchie,  ante,  p.  409,  that  the  defect  is  cured  and 
the  registry  is  complete  from  the  time  the  instrument  is  so 
transcribed;  and  further,  tfcat,  in  the  absence  of  proof  to 
the  contrary  (and  there  is  none  in  this  case),  it  will  be  pre- 
sumed that  the  entry  in  the  general  index  and  the  actual 
recording  of  the  instrument  were  simultaneous  acts.  These 
decisions  rule  this  case  as  to  the  defect  under  consideration, 
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and  lead  to  the  conclusion  that  (unless  there  is  some  other 
defect  fatal  to  the  validity  of  the  registry)  the  mortgage  in 
suit  was  eflfectually  recorded  May  31,  1883.  The  grounds 
up>on  which  the  above  decisions  are  placed  are  sufficiently 
stated  in  the  opinions  therein. 

2.  Sec.  759  requires  the  entry  in  the  general  index  to 
bo  made  immediately  upon  receipt  of  the  instrument  for 
registry,  and,  because  there  is  a  column  in  the  prescribed 
form  of  such  index  headed  *' Number  of  Instrument,"  the 
requirement  may  fairly  be  implied  that  all  instruments  so 
received  must  be  numbered  as  received  in  consecutive  order. 
In  the  present  case  that  portion  of  the  general  index  wherein 
the  mortgage  in  suit  is  entered  contains  intrinsic  evidence 
that  the  first  of  the  above  requirements  was  not  complied 
with,  for  the  entries  therein  were  not  made  in  the  consecu- 
tive order  either  of  their  numbers  or  the  dates  of  the  re- 
ceipt of  the  instruments.  This  fact,  however,  does  not 
necessarily  so  absolutely  impeach  the  index  as  to  destroy 
the  validity  of  the  registry.  If  it  is  made  to  appear  that 
the  entry  of  the  mortgage  therein  was  made  at  a  later  date, 
the  same  presumption  arises  that  the  mortgage  was  tran- 
scribed upon  the  records  and  the  registry  completed  at  that 
date.  If  thus  completed  before  an  adverse  title  was  con- 
veyed to  the  defendant  MGCully^  such  registry  was  con- 
structive notice  to  him  of  the  plaintiflf's  mortgage.  These 
are  fair  deductions  from  the  case  of  Hay  v.  Ilill^  24  Wis. 
235.  There  an  entry  had  been  written  in  the  proper  index, 
"  with  a  dififerent  ink  from  the  entries  immediately  before 
and  after,  and  was  interlined  between  the  ruling,  and  was 
written  in  after  the  entry  of  the  minutes  below  it,  and  with 
dififerent  ink  from  the  other  entries  on  that  page."  There 
was  no  explanatory  proof,  and  nothing  on  the  face  of  the 
index  to  show  when  the  entry  was  thus  interlined,  or  that 
it  was  there  at  any  particular  time.  Adverse  rights  in  the 
Und  affected  by  the  instrument  intervened,  and  it  was  held 
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there  could  be  no  presumption  that  the  entry  was  made  be- 
fore such  adverse  rights  accrued.  A  perusal  of  the  opinion 
in  that  case,  prepared  by  the  present  chief  justice,  will,  we 
think,  satisfy  any  one  that,  had  it  been  shown  the  entry 
was  in  fact  made  before  such  rights  accrued,  although  a 
considerable  time  after  the  instrument  was  delivered  for 
record,  the  registry  would  have  been  held  valid  from  that 
time,  and  constructive  notice  to  such  adverse  claimant. 

The  entry  of  plaintiflF's  mortgage  in  the  general  index 
(as  well  as  of  three  other  mortgages  executed  by  the  de- 
fendants Duchao  and  wife  to  the  same  mortgagee,  and  re- 
ceived for  record  at  the  same  time)  is  between  an  entry  of 
a  deed  received  for  record  June  2,  1883,  at  9  a.  m.,  and  an- 
other deed  so  received  on  the  same  day  at  4  p.  m.  So  far 
as  appears  from  the  portion  of  the  general  index  preserved 
in  the  bill  of  exceptions,  no  entry  of  any  other  instrument 
received  for  record  on  or  after  May  31,  1883,  precedes  the 
entries  of  such  mortgages.  Next  after  the  entry  of  these 
mortgages  we  find  other  entries  of  instruments  received 
for  record  at  the  following  dates:  April  14:th,  May  29th, 
June  7th,  and  no  others  received  earlier  than  June  11th. 
We  think  from  these  facts  that  the  entry  of  plaintiflF's 
mortgage  must  have  been  made  cither  on  June  2d,  or 
within  a  very  few  days  thereafter,  and  hence  that  the  reg- 
istry thereof  was  completed  long  before  the  defendant 
McCitlly  acquired  his  adverse  title  to  the  mortgaged  land. 
The  present  case  is  entirely  unlike  that  of  Lombard  v,  Cul- 
hertsouj  59  Wis.  433,  where  it  was  held  that  an  entry  in  the 
general  index  of  the  receipt  of  an  instrument  for  recoixl  is 
essential  to  make  the  record  thereof  constructive  notice  of 
the  instrument  to  a  subsequent  purchaser  of  the  land  af- 
fected thereby. 

The  index  of  records  and  files  required  by  sec.  760  is  in 
compliance  with  the  statute.  That  of  grantees  shows  on  its 
face  (as  does  the  general  index)  that  the  entries  therein 
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were  not  made  in  the  order  in  which  instruments  were  re- 
ceived. But  the  statute  does  not  require  that  they  shall  be 
so  entered. 

We  reach  the  conclusion,  therefore,  that,  when  McCxdly 
acquired  the  title  to  the  land  covered  by  the  plaintiflf's 
mortgage,  such  mortgage  was  effect ually  recorded  in  the 
register's  oflBce  of  Langlade  county;  and  hence  that 
McCully\^  chargeable  with  constructive  notice  of  its  exist- 
ence. It  follows  that,  if  such  mortgage  is  otherwise  valid, 
McCxdly^s  title  is  subordinate  and  subject  to  it.  As  to  the 
answering  defendants  other  than  McCally^  it  is  sufficient 
to  say  that  they  occupy  no  better  position  in  respect  to  the 
plaintiflTs  mortgage  than  does  McCuUy. 

II.  The  question  of  the  validity  of  the  registry  of  the 
mortgage  being  thus  determined  in  favor  of  the  plaintiff, 
the  defendants  who  have  interposed  answers  maintain  that 
the  judgment  is  correct  on  other  grounds,  and  they  seek  to 
uphold  it  on  those  grounds,  under  the  rule  of  Maxwell  v. 
Hartmann^  50  Wis.  660,  and  other  cases,  that  the  exceptions 
of  the  respondent  are  available  on  appeal  to  save  the  judg- 
ment. Such  exceptions  raise,  in  this  case,  and  we  think 
are  all  presented  in,  three  questions.  These  are:  (1)  Is  the 
mortgage  void  because  the  name  of  Barbara  M.  Ehyner 
(which  it  is  claimed  is  a  fictitious  name)  is  inserted  therein 
as  mortgagee?  (2)  Does  the  evidence  show  any  effectual 
assignment  of  the  mortgage  to  the.  plaintiff?  and  (3)  Did 
the  payment  of  the  amount  of  the  mortgage  debt  by  the 
mortgagor  Duchac  to  DelegUse  cfe  Hutchinson  satisfy  such 
debt?  These  questions  will  now  be  considered  in  their 
order. 

1.  An  examination  of  the  testimony  satisfies  us  that  the 
$300  loaned  by  Schintz  to  the  defendant  Duchac^  although 
Schintz  may  have  received  the  money  from  his  clients  to 
be  loaned,  was,  in  contemplation  of  law,  the  money  of 
Schintz,  and  that  as  between  him  and  Duchao  he  was  the 
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owner  of  the  note  and  mortgage  given  therefor.  He  was 
responsible  for  the  money  so  received  by  him,  and  it  does 
not  appear  that  he  used  the  funds  of  any  particular  client 
or  any  person  other  than  himself  in  making  the  loan.  Had 
the  securities  been  executed  to  him  in  his  own  name,  we  do 
not  doubt  he  could  have  maintained  an  action  upon  them. 

It  is  not  true  that  a  fictitious  payee  and  mortgagee  is 
named  in  the  note  and  mortgage.  Barbara  M.  Rhyner  is 
not  a  fictitious  person,  but  a  person  in  esse.  True,  since  her 
marriage  she  is  entitled  to  the  name  of  her  husband,  Zent- 
ner,  but  we  are  aware  of  no  law  that  will  invalidate  obli- 
gations and  conveyances  executed  by  and  to  her  in  her 
baptismal  name,  if  she  choose  to  give  or  take  them  in  that 
form.  Hence,  were  she  the  owner  of  the  note  and  mort- 
gage in  suit,  it  would  be  no  defense  to  her  action  upon 
them  that  they  were  exeoute<l  to  her  by  her  baptismal 
name.  Neither  is  it  a  defense  in  an  action  upon  them  by 
any  other  owner  that  Schintz,  with  her  consent,  took  them 
in  her  baptismal  name  for  a  loan  made  by  himself.  It  is 
not  unusual  for  a  person  to  take  securities  in  the  name  of 
another  who  has  no  interest  in  them,  but  that  does  not  in- 
validate the  securities  or  prevent  the  person  beneficially 
interested  from  enforcing  payment  of  them  by  action. 

2.  Schintz,  being  the  owner  of  the  note  and  mortgage, 
was  competent  to  transfer  the  same  to  the  plaintiff.  In 
view  of  the  course  of  business  between  them,  as  disclosed 
in  the  testimony,  we  think  when  he  charged  the  amount  of 
the  mortgage  debt  to  the  plaintiflP  such  transfer  was  made. 
It  is  not  important  that  the  papers  remained  in  the  hands 
of  Schintz,  or  that  he  did  not  report  the  transaction  to  the 
plaintiff  until  long  after.  The  relations  between  them  were 
such  that  Schintz  could  lawfully  make  the  transfer  without 
consulting  the  plaintiff.  If  ratification  by  the  plaintiff  is 
essential  to  the  validity  of  such  transfer,  the  bringing  of 
this  action  founded  upon  the  transfer,  or  the  failure  to  re- 
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pudiate  it,  is  a  sufficient  ratification  by  the  plaintiff  of  the 
acts  of  Schintz.  Moreover,  Schintz  had  authorit)'  from  the 
mortgagee  to  sign  her  baptismal  name  to  the  assignment  of 
the  mortgage  to  the  plaintiff.  Of  course  he  was  not  com- 
petent to  attest  the  same  instrument,  and  certify  her 
acknowledgment  thereof  before  himself  as  a  notary.  But 
neither  attestation  nor  acknowledgment,  nor  even  a  writ- 
ten assignment,  are  essential  to  the  validity  of  the  transfer 
of  the  note  and  mortgage  to  the  plaintiff.  A  valid  sale  and 
transfer  of  the  note  could  be  made  by  parol  so  as  to  vest  the 
same  and  the  mortgage  debt  of  which  it  is  the  evidence  in 
the  purchaser,  and  such  sale  would  carry  with  it  the  mort- 
gage, as  the  incident  of  the  debt,  without  any  written 
assignment  thereof.  The  adjudications  in  this  state  and 
elsewhere  to  this  effect  are  very  numerous.  Some  of  the 
cases  are  cited  in  the  brief  of  counsel  for  plaintiff. 

It  is  immaterial  that  the  note  is  not  negotiable.  A  sale 
of  it  transfers  to  the  purchaser  the  mortgage  given  to  se- 
cure its  payment  as  effectually  as  though  the  note  were 
negotiable.  It  must  bo  held  that  the.  plaintiff  was  the 
owner  of  the  mortgage  when  this  action  was  commenced. 

3.  When  the  mortgagor  Duchac  paid  D.  &  H.  the  $300 
for  the  purpose  of  discharging  the  mortgage  in  suit,  he 
knew  that  the  note  and  mortgage  were  not  in  the  hands  of 
that  firm,  but  had  becu  sent  to  Schintz.  D.  &  H.  did  not 
attempt  to  release  the  mortgage,  but  only  undertook  to 
procure  a  release  from  or  through  Schintz.  Duchac  took 
the  risk  of  getting  the  release  in  that  manner.  Had  the 
securities  been  in  the  hands  of  D.  &  H.,  and  had  they  sur- 
rendered them  to  Duchac^  or  discharged  the  mortgage,  we 
should  have  the  question  of  their  authority  to  do  so  to  de- 
termine. But  D.  &  II.  assumed  to  do  nothing  of  the  kind, 
and  the  question  of  tlieir  authority  to  discharge  the  debt  is 
not  here.  We  also  think  the  testimony  insufficient  to  prove 
that  the  firm  had  general  authority  to  collect  money  for 


Digitized  by  VjOOQIC 


666         SUPREME  COURT  OF  WISCONSIN, 

The  Northwestern  Lumber  Co.  ys.  The  American  Express  Co. 

Schintz  before  the  same  became  due,  or  that  the  course  of 
business  between  them  was  such,  to  the  knowledge  of  Du- 
chac^  that  he  had  the  right  to  assume  that  such  authority 
had  been  given  by  Schintz. 

Our  conclusion  is  that  {he  defendant's  exceptions  are  in- 
sufficient to  sustain  the  judgment.  The  judgment  of  the 
circuR  court  must  therefore  be  reversed,  and  the  cause  will 
be  remanded  with  directions  to  that  court  to  give  judgment 
to  the  plaintiff  of  foreclosure  and  sale  as  demanded  in  the 
complaint. 

By  the  Court. —  Ordered  accordingly. 


Thb  North  Wisconsin   Lumbeb  Company,  Appellant,   vs. 
The  American  Express  Company,  Bespondent. 

February  21  —  March  12,  1889. 

Collection  of  draft  by  express  company:  Payments:  Application. 

In  an  action  to  recover  the  amount  of  a  draft  alleged  to  have  been 
collected  by  the  defendant,  it  appeared  that  before  receiving  said 
draft  the  defendant  had  received  other  drafts  upon  the  same 
debtor  for  collection,  and  that  the  debtor  in  making  payments  had 
not  directed  the  application  thereof.  Held,  that  to  maintain  the 
action  the  plaintiff  must  show  that  the  debtor  had  paid  to  the  de- 
fendant a  sum  more  than  sufficient  to  satisfy  the  other  drafts. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

The  case  is  sufficiently  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Jenkma  <&  Jenk- 
insj  and  oral  argument  by  John  J.  Jenkins.  They  cited 
Bardwell  v.  Am.  Exp.  Co.  85  Minn.  344. 

For  the  respondent  there  was  a  brief  by  Ruek  db  Bolandj 
and  oral  argument  by  Z.  J.  Rusk. 
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Taylob,  J.  This  action  was  brought  to  recover  of  the 
respondent  the  amount  due  upon  a  draft  or  bill  of  exchange 
drawn  by  the  appellant  upon  one  W.  S.  Craig,  and  delivered 
by  appellant  to  the  express  company  for  collection.  The 
complaint  charged  that  the  said  W.  S.  Craig  paid  the 
amount  of  the  draft  to  the  said  express  company  for  the 
use  of  the  plaintiff,  and  that  the  company  has  failed  to  pay 
the  amount  or  any  part  thereof  to  the  plaintiflF.  The  an- 
swer was  a  denial  of  all  the  material  allegations  of  the  com- 
plaint. On  the  trial  in  the  circuit  court  the  learned  circuit 
judge  directed  a  verdict  for  the  defendant,  and  from  the 
judgment  entered  upon  such  verdict  the  plaintiff  appealed 
to  this  court. 

The  appellant  alleges  that  it  was  error  for  the  court  to 
direct  a  verdict  against  it  upon  the  evidence  offered  by  the 
respective  parties  on  the  trial.  After  reading  the  evidence 
contained  in  the  bill  of  exceptions,  it  seems  to  us  that  the 
plaintiff  failed  to  show  by  any  satisfactory  evidence  that 
the  said  W.  S.  Craig,  or  any  other  person  for  him,  had  paid 
said  draft  or  any  part  of  it  to  the  express  company.  This 
was  the  only  issue  in  the  case.  The  burden  of  proof  was 
on  the  plaintiff  to  show  that  said  Craig  had  paid  the 
amount  of  the  draft  or  some  part  thereof  to  the  company 
before  the  commencement  of  this  action,  in  order  to  entitle 
it  to  recover.  Craig  was  the  only  witness  called  by  the 
appellant  to  establish  the  fact  that  the  company  had  col- 
lected the  draft  in  question.  On  the  direct  examination 
of  this  witness  he  testified  that  he  paid  the  amount  of  this 
draft  to  one  Burns,  the  agent  of  the  express  company,  on 
the  25th  of  February,  1884.  On  his  cross-examination,  he 
testified  that  he  paid  it  by  a  check  delivered  to  said  agent 
on  said  day  for  the  sum  of  $425,  and  in  no  other  way.  It 
appeared  on  the  trial  that  Burns,  the  agent  of  the  com- 
pany, absconded  on  the  same  day  or  in  the  evening  after 
said  alleged  payment. 
Vou  73—42 
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The  evidence  in  the  case  clearly  shows  that  on  and  be- 
fore the  20th  of  February,  1884,  the  express  company  had 
in  its  hands  for  collection  three  other  drafts  drawn  upon 
said  Craig,  one  by  the  Chicago  Lumber  Company  for 
$993.39,  one  by  Bardwell,  Robinson  &  Co.  for  $351.81,  and 
one  by  Max  Meyer  for  $25.  These  three  drafts  bad  been 
received  by  said  express  company  previous  to  the  date  of 
the  receipt  of  the  draft  in  question  in  this  case,  and  were 
entitled  to  preference  in  payment,  out  of  any  money  de- 
livered or  paid  to  the  express  company  by  Craig,  to  the 
draft  of  the  plaintiff.  The  evidence  clearly  shows  that  on 
the  20th  of  February,  1884,  there  was  due  and  unpaid  on 
the  Chicago  Lumber  Company  draft  $593.39,  and  that 
nothing  had  been  then  paid  on  the  Bardwell,  Robinson  & 
Co.  draft,  or  on  the  Meyer  draft.  It  also  appears  from  the 
evidence  that  the  express  company  had  been  sued  by  the 
Chicago  Lumber  Company  for  the  $593.39  due  on  their 
draft,  and  by  Bardwell,  Robinson  &  Co.  for  the  amount  of 
their  draft  for  $351.81,  and  that  the  plaintiffs  in  each  of 
these  actions  had  recovered  of  the  defendant  the  amounts 
claimed  by  them  in  their  several  actions.  The  witn^s 
Craig  gave  no  positive  testimony  showing  any  payments 
upon  either  of  the  three  drafts,  amounting  in  all  to  the 
sum  of  about  $1,229,  except  a  check  for  $350,  paid  Feb- 
ruary 20,  and  a  check  for  $425,  paid  February  25,  1884. 

We  think  it  was  necessary,  in  order  to  charge  the  defend- 
ant company  with  the  amount  of  the  draft  in  question,  that 
the  plaintiff  should  show  by  his  evidence  that  Craig  had 
paid  into  the  hands  of  the  company  a  sum  more  than  suffi- 
cient to  satisf}'^  the  other  drafts  which  had  preference  in 
payment  to  the  draft  in  question  in  this  case.  It  is  clear 
that  this  was  necessary,  because  Craig  does  not  pretend  to 
testify  that  any  part  of  the  two  checks  of  which  be  speaks 
in  his  testimony  were  paid  to  the  agent  of  the  defendant 
to  be  applied  in  the  payment  of  any  particular  draft  in  the 
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hands  of  the  company,  but  were  to  be  applied  in  the  pay- 
ment of  any  drafts  held  by  the  company  for  collection,  and 
in  such  case  it  would  be  the  duty  of  the  company  to  apply 
them  upon  the  drafts  in  the  order  of  their  receipt  as  to 
time. 

We  find  no  evidence  showing  the  receipt  of  any  money 
by  the  company  from  Craig  which  they  ought  to  have  ap- 
plied in  payment  of  the  draft  of  the  plaintiffs. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


Lundgreen,  Appellant,  vs.  Stbatton  and  another,  Re-  i 

spondents.  \ 

February  gl  — March  1£,  1889,  i 

Vendor  and  purchaser  of  land:  Mistake  in  description:  Practiced  locch  'j 

tion:  Specific  per formance.  i^ 

The  defendant  S.  owned  lots  11  and  12  in  a  village  block,  and  sold  to  ^ 

the  defendant  T.  what  they  both  supposed  to  be  lot  11,  but  which 
was  in  fact  lot  13.    T.  went  into  possession  of  the  lot  purchased  \\ 

and  made  improvements  thereon.  Afterwards  S.  sold  to  the 
plaintiff,  who  had  actual  notice  of  T.*8  purchase,  possession,  and 
improvements,  what  the  plaintiff  and  S.  supposed  was  lot  12,  and 
the  contract  of  sale  described  it  as  such,  but  in  fact  the  land  so 
sold  was  all  situated  in  a  public  street  which  adjoined  the  real  lot 
12  but  had  not  yet  been  opened  for  travel.  Plaintiff  went  into 
possession  of  the  land  in  such  street  and  built  a  house  thereon.  In 
an  action  to  enforce  specific  performance  of  the  contract  of  sale  by 
the  conveyance  to  him  of  the  real  lot  12,  it  is  held  that  the  plaint- 
iff has  no  equity  against  T.,  and  his  only  remedy  against  S.  lies  in 
the  recovery  of  damages. 

APPEAL  from  the  Circuit  Court  for  Washhurn  County.* 
The  facts  are  sufficiently  stated  in  the  opinion. 
For  the  appeUant  there  were  briefs  by  A.  L.  Bughee  and 
Jenkins  cfe  Jenkins^  and  oral  argument  by  Mr.  Bughee. 
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For  the  respondents  there  was  a  brief  by  Z.  H.  Mead 
and  J.  F,  Coe^  and  oral  argument  by  Mr,  Coe. 

Orton,  J.  The  facts  of  this  case,  as  established  by  the 
evidence,  the  report  of  the  referee,  and  by  the  admissions 
of  the  complaint,  are  substantially  as  follows: 

Block  No.  3,  in  the  village  of  Spooner,  Washburn  county, 
is  bounded  on  the  north  by  Walnut  street,  and  on  the  west 
by  River  street.  Lot  No*  J2  is  in  the  northwest  corner  of 
said  block,  and  lot  JSTo.  11  adjoins  it  on  the  east.  In  No- 
vember, 1883,  River  street  on  the  west  had  not  been 
opened,  and  it  was  not  known  by  the  defendants  Stratton 
and  Thomas  ]\x%t  where  lot  12  lay,  but  it  was  supposed  that 
said  lot  was  where  it  was  afterwards  discovered  said  River 
street  was  located,  and  that  lot  11  was  on  the  east  side  of 
it.  The  defendant  Stratton  had  purchased  and  paid  for 
lots  11  and  12,  but  had  no  deed,  and  he  went  into  actual 
possession  of  lot  12,  supposing  it  to  be  lot  11,  and  built  a 
store  building  upon  it,  and  occupied  it  as  a  store.  At  the 
above  date  he  sold  the  said  lot  and  improvements  to  the 
defendant  Thornas  for  the  consideration  of  $525,  and  re- 
ceived $300  paid,  and  the  balance  was  to  be  paid  in  the 
near  future,  with  interest;  and  Stratton  agreed  to  put  a 
cellar  under  the  store  building,  and  build  a  warehouse  ad- 
joining it;  and  Thomas  went  into  immediate  possession  of 
said  lot,  and  received  a  contract  for  a  deed  therefor,  sup- 
posing it  to  be  lot  11,  and  it  was  so  described.  It  was 
afterwards  found  that  said  lot  was  lot  12,  and  the  mistake 
was  corrected  by  Stratton  deeding  to  Thomas  said  lot  as 
lot  12,  its  correct  description,  and  Thomas  paid  Stratton  an 
additional  $70  for  the  same.  Thomas  has  continued  in  the 
actual  occupancy  of  said  lot  12  until  the  present  time,  and 
has  made  improvements  upon  the  same  of  about  $100, 
making  the  lot  cost  him  about  $700. 

In  July,  1884,  the  plaintiff  proposed  to  Stratton  to  pur- 
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chase  what  they  both  supposed  was  the  vacant  lot  No.  12, 
and  it  was  pointed  out,  identified,  and  measured  as  lot  12, 
and  the  plaintiff  purchased  it  for  $C5,  and  paid  down  $25, 
and  was  to  have  a  deed  upon  the  payment  of  the  balance 
and  interest  at  a  future  time.  The  plaintiff  went  into  the 
actual  occupancy  and  possession  of  that  tract  of  ground,  by 
the  mutual  mistake  and  description,  as  lot  12,  and  built  a 
house  upon  it,  which  he  still  occupies.  But,  as  before 
stated,  it  was  afterwards  discovered  that  the  lot  or  tract  of 
land  actually  sold  to  the  plaintiff  was  entirely  in  River 
street,  opposite  lot  12  in  block  3,  and  did  not  embrace  any 
part  of  it.  The  plaintiff  worked  as  a  carpenter  on  the 
store  building  purchased  by  Thomas^  and  personally  knew 
that  Thomas  had  actually  purchased  and  gone  into  posses- 
sion of  lot  12,  and  knows  that  he  made  improvements 
thereon  and  has  continued  in  possession  thereof. 

It  follows,  as  a  matter  of  course,  that  the  defendant 
Stratton  sold  to  the  plaintiff  a  tract  of  land  that  he  did  not 
own.  At  the  time  of  the  sale  Stratton  gave  the  plaintiff  a 
receipt  for  the  $25,  "for  lot  in  Spooner,  B.  3,  lot  12,"  and 
specifying  when  the  subsequent  payments  were  to  be  made. 
The  plaintiff  brings  this  suit  for  specific  performance  of 
this  contract,  having  demanded  a  conveyance  of  said  lot 
by  that  description,  which  was  refused.  The  defendant 
Stratton  failed  to  answer,  but  the  defendant  Thomas  an- 
swered, setting  up  substantially  the  above  facts.  The 
plaintiff  averred  in  his  complaint  that  Stratto?i  pointed  out 
to  him  the  tract  as  lot  12,  block  3,  and  that  he  took  posses- 
sion of  the  land  that  he  pointed  out  to  him  as  such  lot,  and 
has  made  improvements  thereon  of  the  value  of  $400,  and 
"that  in  fact  and  in  truth  the  tract  of  land  pointed  out  by 
said  Stratton  as  lot  12  of  block  3  was  not  lot  12  in  block  3 
of  the  village  of  Spooner,  but  said  tract  of  land  is  in  the 
street  of  the  village  of  Spooner  known,"  etc.,  "as  *  River 
street* '' 


Digitized  by  VjOOQIC 


662         SUPKEME  COURT  OF  WISCONSIN, 

Lundgreen  vs.  Stratton  and  another. 

These  admissions  show  substantially  the  real  facts  about 
his  purchase.  The  referee  found  the  facts  as  above  stated, 
and  reported  that  the  complaint  be  dismissed  as  to  the  de- 
fendant Thoman^  and  that  the  plaintiff  recover  in  damfiges 
the  consideration  paid  by  him,  and  interest  and  costs,  of 
the  defendant  Stratton;  and  the  circuit  court  confirmed  the 
report  of  the  referee,  and  rendered  judgment  accordingly. 

There  was  a  mutual  mistake  of  description  in  the  num- 
ber of  the  lot  by  Thomas  and  Stratton^  and  a  mutual  mis- 
take by  Stratton  and  the  plaintiff  of  the  location  of  lot  12. 
But  there  was  no  mistake  whatever  as  to  the  actual  prem- 
ises which  both  Thomas  and  the  plaintiff  purchased  and 
have  been  in  possession  of  ever  since.  The  plaintiff  had 
notice  of  the  rights  of  Thomas  in  lot  12  a  long  time  before 
he  purchased  the  tract  which  was  misnamed  as  lot  12;  so 
that  whatever  equity  he  might  have  as  against  Stratton  in 
lot  12  must  be  deferred  to  the  right  or  equity  of  Thomas. 

,  1  Story's  Eq.  Jur.  §  64rf;  2  Pom.  Eq.  Jur.  §§  729-753; 
Adams,  Eq.  161.     Qui  prior  est  in  tempore^  potior  est  in 

'  jure.  Martin  v.  Morris^  62  Wis.  418;  Meade  v.  Gllfoyle^ 
64  Wis.  18;  Uonzik  v.  Delaglise,  65  Wis."  494.  The  land 
contracts  to  both  the  plaintiff  and  Thomas  must  be  con- 
strued to  give  effect  to  the  actual  intention  of  the  parties  at 
the  time,  and  the  facts  and  circumstances  at  the  time  are 
to  be  considered  to  show  what  such  intention  really  was. 
Parkinson  v.  McQuaid,  54  Wis.  473.  The  intention  of 
Stratton  and  Thomas  was  that  Stratton  purchased  the  tract 
of  land  which  finally  proved  to  be  lot  12,  and  he  went  into 
possession  of  that  tract;  and  the  intention  of  Stratio7i  and 
the  plaintiff  was  that  the  plaintiff  purchase  the  identical 
tract  of  land  which  afterwards  proved  to  be  in  Kivcr  street, 
and  he  went  into  possession  of  that  tract.  It  certainly  was 
not  the  intention  of  Stratton  to  sell  to  him,  or  of  the  plaint- 
iff to  purchase,  for  $65,  a  lot  worth  nearly  $1,000  with 
improvements,  and  which  the  plaintiff  knew  Thomas  had 
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purchased  the  year  before  and  was  in  the  actual  possession 
of.  Both  the  plaintiflf  and  Thomas  went  into  possession  of 
the  lots  or  tracts  of  land  which  they  respectively  purchased, 
and  there  was  no  mistake  about  what  they  did  purchase. 
The  only  difficulty  is  that  Stratton  did  not  own  the  tract  of 
land  he  sold  to  the  plaintiff.  He  did  own  the  lot  he  sold  to 
Thomas^  and  he  has  rightfully  conveyed  the  same  to  him. 

Where  there  is  an  obvious  mistake  or  ambiguity  in  the 
numbers  or  description  of  land  purchased,  resort  may  then 
be  had  to  its  practical  location  at  the  time  by  the  parties  by 
going  into  and  retaining  possession  of  it  and  making  im- 
provements thereon.  Bader  v,  Zeise,  44  Wis.  96;  Messer  v. 
Oestreich,  52  Wis.  684;  Tobey  v,  Secor,  60  Wis.  310;  Thomp- 
-son  V,  Jones^  4  Wis.  106.  Where  the  description  is  by  mis- 
take or  is  doubtful,  a  practical  location  of  the  premises  by 
the  agreement,  acts,  conduct,  or  declarations  of  the  parties, 
followed  by  exclusive  possession,  may  be  sufficient  to  remove 
the  doubt  and  give  certaint}'  to  the  description.  Whitney 
V.  Hobinson,  53  Wis.  314;  McMillan  v.  Wehle,  55  Wis.  694; 
Coe  V.  Manseau,  62  Wis.  82.  Meade  v.  Gilfoyle,  64  Wis.  18, 
is  in  point  as  to  misdescription,  and  its  correction  by  a 
practical  location  of  the  premises  by  the  parties  at  the 
time,  and  going  into  possession. 

In  view  of  these  well-established  principles,  this  is  really 
a  very  plain  case.  The  plaintiff  has  not  the  slightest  equity 
against  the  defendant  Thomaif,  and  as  against  the  defend- 
ant Stratton  all  the  relief  he  can  possibly  have  is  his  com- 
pensation in  damages  in  consequence  of  Stratton^s  inability 
to  convey  to  him  the  tract  of  land  he  sold  by  reason  of  a 
want  of  title  to  it.  The  plaintiff  does  not  complain  of  the 
amount  of  the  damages  recovered  against  the  defendant 
Stratton, 

By  the  Court — The  judgment  of  the  circuit  court,  both 
as  to  the  dismissal  of  the  complaint  as  to  the  defendant 
Thama&f  and  as  to  damages  allowed  to  the  plaintiff  against 
the  defendant  Stratton^  is  affirmed. 
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The  State  vs.  Pomeroy. 

The  State,  Appellant,  ts.  Pomeeoy,  Respondent. 

February  i»  —  March  If,  1889, 

Hightcaya:  Obstruction  or  encroachment  f    Penalty, 

1,  Tlio  penalty  prescribed  by  sec.  1826,  R.  S.,  for  the  obstruction  of  a 
highway  cannot  be  recovered  for  a  mere  encroachment. 

8.  A  fence  intruding  into  a  highway,  but  not  hindering  or  rendering 
dangerous  the  travel  thereon,  is  a  mere  encroachment. 

APPEAL  from  the  Circuit  Court  for  Hock  County. 

Action  to  recover  the  penalty  prescribed  by  sec.  1326, 
R.  S.,  for  the  obstruction  of  a  highway.  The  facts  will  suf- 
ficiently appear  from  the  opinion.  The  plaintiff  appeals 
from  a  judgment  in  favor  of  the  defendant. 

For  the  appellant  there  was  a  brief  by  Winans  cfe  Hyser, 
and  oral  argument  by  John  Winans. 

For  the  respondent  there  was  a  brief  by  Smith  <&  Piercej 
and  oral  argument  by  Chas.  E,  Pierce.  They  argued,  among 
other  things,  that  even  if  the  locus  in  quo  is  a  highway  this 
action  cannot  be  maintained,  because  the  fence  is  but  an  en- 
croachment and  not  an  obstruction.  This  fence  had  stood 
where  it  now  does  for  many  years,  and  the  highway  has  at 
all  times  been  suflcient  to  accommodate  all  the  public 
travel  that  there  was  on  the  road.  Wyman  v.  State^  13  Wis. 
663,  667;  Godsell  v.  Fleniing,  59  id.  52;  Thompson  on  High- 
ways, 340;  narrower  v,  Bitsoix^  37  Barb.  301;  Griffith  v. 
McCuUum^  46  id.  561;  McCarthy  v.  Syracuse,  46  K  Y.  194. 

Cole,  C.  J.  For  the  purpose  of  this  appeal  it  is  assumed 
that  the  locus  in  quo  where  the  defendant's  fence  stood 
was  a  public  highway,  either  by  being  originally  legally 
laid,  or  had  become  so  by  user.  •  On  this  assumption,  how 
does  the  case  stand?  The  action  is  brought  under  sec 
1326,  R.  S.,  to  recover  the  penalty  for  obstructing  a  high- 
way. If  the  fence  in  question  really  was  in  the  highway 
as  claimed  by  the  plaintiff,  it  was  an  encroachment  as 
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defined  in  sec.  1330  and  subsequent  sections.  It  will  be  no- 
ticed that  the  statute  makes  a  clear  distinction  between  an 
obstruction  and  an  encroachment  upon  a  highway.  It 
speaks  of  a  highway  lawfully  opened  being  encroached 
upon  "by  a  fence,  building,  or  other  fixture,"  and  points 
out  the  method  of  proceeding  to  determine  whether  it  is  an 
encroachment  or  not,  and  fixes  the  penalty  for  failure  to 
remove  it  on  notice.  In  the  statutory  sense,  an  encroach- 
ment is  a  fixture  which  intrudes  into  or  invades  the  high- 
way, but  does  not  necessarily  prevent  public  travel.  An 
obstruction  may  prevent  or  hinder  and  delay  travel  in  a 
greater  or  less  degree,  or  render  the  use  of  the  highway 
dangerous.  The  legislature  has  seen  fit  to  make  this  dis- 
tinction in  the  law,  and  the  court  has  endeavored  to  main- 
tain it  in  the  construction  of  this  statute.  Thusj  in  State  v. 
Zeaver,  62  Wis.  387,  Mr.  Justice  Lyon  says:  "It  is  difficult 
to  lay  down  any  general  rule  by  which  to  determine,  in 
any  given  case,  whether  an  object  placed  in  a  highway  is 
an  obstruction  within  sec.  1326,  or  only  an  encroachment 
within  the  meaning  of  sec.  1330.  It  may  safely  be  said 
that  an  object  or  structure,  to  be  an  obstruction,  need  not 
necessarily  be  such  as  to  stop  travel  on  the  highway.  A  man 
may  wilfull}'^  place  a  load  of  hay  or  a  pile  of  wood  in  the 
middle  of  the  street  and  leave  it  there.  This  would  not  be 
an  encroachment  within  sec.  1330,  because  it  is  not  a  'fence, 
building,  or  other  fixture.'  Yet  it  would  undoubtedly  be 
an  obstruction  within  the  meaning  of  sec.  1326,  although 
room  was  left  on  either  side  of  it  for  travelers  on  the  high- 
way to  pass."  See,  also,  Pauer  v.  Alhrecht^  72  Wis.  416, 
where  the  same  distinction  is  observed.  Now,  it  is  very 
obvious  that  there  could  be  no  recovery  of  the  penalty 
given  by  sec.  1326,  for  what  was  properly  an  encroachment 
Vithin  the  meaning  of  the  other  sections.  To  sustain  such 
a  recovery  would  be  confounding  and  disregarding  all  the 
marked  distinctions  between  an  "  obstruction  "  and  an  **en- 
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opoaohment,"  which  we  have  jast  dwelt  upon.  It  would 
be  a  plain  perversion  of  the  provisions  of  the  statute  to 
allow  a  recovery  of  the  penalt}'  for  an  encroachment  which 
is  given  for  an  obstruction.  This,  it  seems,  is  too  plain  to 
require  argument.  The  legislature  has  treated  the  two 
things  as  diflFerent  in  their  nature  and  consequences.  The 
overseer  of  the  proper  district  is  authorized  to  cause  an 
obstruction  to  be  summarily  removed,  while,  as  we  have 
said,  a  method  is  pointed  out  for  determining  the  question 
whether  an  encroachment  has  been  made,  and  penalty  is 
prescribed  where  the  occupant  suffers  the  encroachment  to 
continue  after  its  character  has  been  determined. 

In  this  case,  it  appears,  the  supervisors  made  an  order 
under  sec.  1330,  declaring  that  the  fence  encroached  upon 
the  highwa3%  and  requiring  the  defendant  to  remove  it.  A 
copy  of  this  order  was  served  upon  the  defendant,  who 
denied,  in  writing,  within  thirty  days,  the  encroachment, 
as  provided  in  sees.  1331  and  1332.  This  denial  was  ad- 
dressed to  the  supervisors,  and  served  upon  one  of  them. 
The  supervisors  should  then  have  taken  steps  which  the 
statute  points  out  to  determine  whether  an  encroachment 
had  been  made.  This  proceeding  is  made  very  plain  by 
the  subsequent  provisions,  which  afford  an  ample  remedy 
for  removing  such  an  encroachment.  But,  instead  of  pur- 
suing this  remedy,  this  action  was  brought  to  recover  the 
penalty  given  for  obstructing  a  highway.  The  court  below 
held  upon  the  evidence  that  there  never  bad  been  a  public 
highway  where  the  fence  stood,  and  gave  judgment  for  the 
defendant.  We  have  assumed  that  the  locus  in  qtio  was  a 
highway,  but  hold  that  the  fence  does  not  constitute  an 
obstruction  within  the  meaning  of  the  statute.  On  that 
ground  the  judgment  of  the  circuit  court  is  affirmed. 

£t/  the  Court. —  Judgment  affirmed. 
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Blake  Opera  House  Go.  and  another  vs.  The  Home  Ins.  Co. 

Blake  Opera  House  Company  and  another,  Respondents, 
vs.  The  Home  Insurance  Company,  Appellant. 

February  23  —  March  12, 1880, 

Reformation  of  written  contract:  Evidence:  Insurance, 

To  show  that  a  policy  of  insurance  issued  to,  and  upon  the  property 
of,  a  corporation  was  so  written  by  mistake  and  was  intended  to 
be  issued  to,  and  to  cover  only  the  interest  of,  a  stockholder  to 
whom  the  loss  was  made  payable,  the  proofs  must  be  entirely 
plain  and  convincing  beyond  reasonable  controversy;  otherwise 
the  wilting  will  be  held  to  express  correctly  the  intention  of  the 
parties: 

APPEAL  from  the  Circuit  Court  for  Hock  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

The  complaint  is  upon  a  policy  of  insurance  issued  by 
the  defendant  to  the  plaintiff  company,  with  the  loss  pay- 
able to  the  plaintiff  Blake  as  his  interest  might  appear. 
The  answer,  among  other  things,  alleged  as  a  counterclaim, 
in  effect,  that  the  contract  was  wholly  between  the  de- 
fendant and  Blake^  who  paid  the  premium,  and  was  to 
insure  his  interest  as  a  stockholder  of  the  company,  and 
that  the  policy  should  have  run  to  him  accordingly,  but 
that  by  mistake  it  was  issued  as  stated,  and  by  reason  of 
such  mistake  a  reformation  of  the  policy  was  prayed.  The 
plaintiffs  replied  to  such  counterclaim. 

The  cause  was  tried  by  the  court,  and  the  testimony 
taken  was  voluminous.  At  the  close  of  the  trial  of  the 
equitable  cause  of  action  alleged  in  the  counterclaim,  the 
court  found  as  matters  of  fact,  in  effect,  that  at  the  times 
mentioned  Blake  was  a  large  stockholder  of  the  company; 
that  the  company  owed  him  $700,  and  ho  was  liable  as  in- 
dorser  on  its  paper  to  the  amount  of  $30,000;  that  Febru- 
ary 6,  1884,  the  defendant,  in  consideration  of  $30  to  be 
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paid,  made  and  delivered  to  the  company  its  policy,  whereby 
it  insured  the  company  against  loss  or  damage  by  fire  for 
the  period  of  one  year  in  the  sum  of  $1,000,  payable  as 
stated;  that  said  Blake  did  not  apply  to  the  defendants 
agent  for  such  insurance  to  him  as  such  stockholder,  nor 
represent  to  such  agent  that  he  was  such  stockholder,  nor 
request  insurance  to  protect  him  as  such;  that  Blake  at  the 
time,  in  fact,  owned  one  fourth  of  the  stock,  and  the  same 
was  known  to  such  agent;  that  the  company  had  at  the 
time  other  insurance  to  the  amount  of  $48,000  in  various 
companies;  that  as  he  was  a  director  of  the  company,  and 
was  about  to  go  out  of  the  state,  he  applied  to  the  defend- 
ant's agent  for  additional  insurance  on  the  company's  real 
and  personal  property  in  the  amount  of  the  policy  as  stated 
in  the  complaint,  with  the  "loss,  if  any,  by  request  of  as- 
sured, payable  to  Z.  S.  Blake ;^^  that  it  had  previously  been 
agreed  by  the  directors  of  the  company  that  any  of  them 
might  take  out  such  additional  insurance  upon  the  property 
of  the  compan3%  payable  to  himself,  by  paying  the  pre- 
mium, as  the  company  had  no  money  to  pay  the  same;  that 
Blake  took  such  insurance  and  paid  for  the  same  in  pursu- 
ance of  such  agreement;  that  the  contract  was  in  fact  be- 
tween the  defendant  and  the  company;  that  there  was  no 
mistake  made  in  the  wording  of  the  policy;  that  it  was 
never  intended  by  the  defendant,  or  its  agent,  or  Blake^ 
that  the  policy  should  be  written  as  insuring  Blak^s  inter- 
est in  the  company;  that  Blake  made  no  other  contract  of 
insurance  with  the  defendant  than  the  one  thus  found;  that 
the  main  object  of  Blake  in  so  obtaining  said  insurance  was 
to  protect  his  own  interest  as  such  stockholder  and  creditor 
of  and  indorser  for  the  company. 

As  conclusions  of  law,  it  was  found  that  said  policy 
should  not  be  reformed  nor  changed  in  any  manner,  but 
that  the  same  should  stand  and  remain  in  all  of  its  terms 
and  conditions  as  it  was  when  issued  and  delivered;  that 
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the  plaintiffs  were  entitled  to  the  costs  of  the  tri 
equitable  issue,  and  to  judgment  for  said  costs;  { 
ment  was  therein  ordered  accordingly. 

Thereupon  the  other  issues  were  tried  by  the  cc 
out  a  jury,  and  upon  such  trial  the  court  found  ai 
of  fact,  in  effect,  that  the  policy  was  made  and 
as  above  stated;   that  December  28,  1884,  the 
thereby  insured  was  totally  destroyed  by  fire;  t 
uary  22,  1885,  the  plaintiffs  made  and  forwardec 
to  the  defendant  due  and  formal  proofs  of  loss  i 
policy  and  in  accordance  with  its  terras,  and  tha 
of  said  insurance  had  been  paid ;  that  the  value  of 
erty  insured  exceeded  the  total  amount  of  insurance 
that  Blokes  interest  in  the  property  so  destro; 
firsts  as  a  stockholder  of  the  capital  stock  to  the 
of  $15,000;  and,  secondly^  as  a  creditor  of  the  cor 
the  amount  of  $1,240  at  the  time  of  the  loss,  and 
And  as  conclusions  of  law  the  court  found,  in  efl 
the  defendant  was  indebted  to  the  plaintiffs  in  th 
$1,000,  with  interest  from  March  22,  1885,  and 
plaintiffs  were  entitled  to  judgment  therefor,  wi 
From  the  judgment  entered  in  the  case  in  accorda 
such  conclusions  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  signed  by 
Flanders^  Smithy  Bottum  <&  Vilas  a.nd  Edwin  Whi 
of  counsel,  and  oral  argument  by  F.  C.  Winkler, 

For  the  respondents  there  was  a  brief  by  Fishy . 
Fishy  and  oral  argument  by  John  T.  Fish, 

Cassoday,  J.     It  was  certainly  competent  for  tli 
to  make  the  contract  of  insurance  in  the  form  it 
cuted.     This  is,  in  effect,  conceded.     Undoubtedly, 
have  been  competent  for  the  defendant  to  have 
Blake^s  interest  in  the  cornpany  as  a  stockholder 
icy  issued  directly  to  him,  if  such  had  been  the 
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It  is  claimed  that  such  was  in  fact  the  contract  made,  but 
that  by  reason  of  a  mistake  in  writing  the  policy  it  was  is- 
sued to  the  company  and  insured  its  property  against  loss 
by  lire,  with  the  ''loss,  if  any,  by  request  of  the  assured, 
payable  to  Z.  S.  Blake,^^  aforesaid.  Until  reformed,  the 
policy  as  drawn  was  certainly  conclusive  upon  all  the  par- 
ties that  the  contract  was  with  the  plaintiff  company  and 
insured  its  property  against  loss  by  fire.  Gillett  v.  Liver- 
pool i&  L.  &  O.  Ins.  Co,y  ante^  p.  203.  The  learned  counsel 
for  the  defendant  concedes  such  to  have  been  the  presump- 
tion until  overborne  by  the  testimony.  It  is,  moreover, 
conceded  that  such  proofs,  to  overcome  such  written  evi- 
dence, "  must  be  entirely  plain  and  convincing  beyond  rea- 
sonable controversy;  otherwise,  the  writing  will  be  held  to 
express  correctly  the  intention  of  the  parties."  This  reduces 
the  whole  question  involved  to  one  of  fact,  to  be  determined 
from  the  evidence.  After  a  very  careful  reading  of  the 
printed  case  we  are  unable  to  hold  that  there  is  any  such 
clear  preponderance  of  evidence  of  mistake  as  would  au- 
thorize us  to  disturb  the  findings;  on  the  contrary,  we  are 
forced  to  the  conclusion  that  the  findings  are  supported  by 
the  evidence.  A  discussion  of  the  facts  would  be  of  no 
benefit  to  any  one. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Abatement  of  action.    See  Appeal,  2. 

AccEPTAKCB  of  deed.    See  Vendor,  etc.  of  Land,  4. 

ACCOUNT  STATED. 

See  Appeal,  5. 

In  an  action  for  a  balance  alleged  to  be  due  upon  an  account  stated, 
the  plaintiff  attempted  to  prove  a  settlement  of  all  matters  be- 
tween the  parties.  The  court  charged  the  jury  that  if  all  matters 
were  settled,  and  the  defendant,  knowing  just  how  the  plaintiff 
had  performed  the  contract  upon  which  his  claim  was  based,  had 
talked  over  that  matter,  and  the  parties  agreed  as  to  the  amount 
due,  then  they  were  bound  by  the  settlement ;  that  no  advantage 
could  be  taken,  but  the  parties  must  have  fully  understood  and 
agreed  that  any  claim  for  a  breach  of  the  contract  was  included  in 
the  matters  settled,  otherwise  such  claim  was  still  open  and  unad- 
justed. Held,  sufficiently  favorable  to  the  defendant.  Qarvin  v. 
Gates,  513 

AcjcJOUNTiNO.    See  Partnership,  1,  4. 

ACKNOWLEDOBiENT.     See  MORTGAGES,  6. 

ACTION. 

Cause  of  Action.  See  Contracts,  1,  8,  4,  6,  8.  Divorce.  Equity. 
Excise  Laws,  1.  Highways,  8.  Insurance,  1,  2.  Liens.  2-5, 
10,  12.  Municipal  Corporations,  2, 8.  Negugence.  Partner- 
ship, 8-5.  Payment.  Pleading,  6,  8-10.  Religious  Societies, 
6-11.  Res  Adjudicata.  Slander.  Towns,  1,  2.  Vendor,  ETa 
OF  Land,  1,  5. 

By  whom  to  be  brought  —  Who  may  maintain.  See  Contracts,  9. 
Mortgages,  8,  5,  6.  Parties,  8.  RscsiyBRS.  Beliqioub  So- 
cieties, 6. 

Condition  precedent  to  main tenance.  See  Municipal  Corporations,  2. 
Reugious  Societies,  6.    Towns,  1. 

Commencement.    See  Limitation  of  Actions,  2,  8. 
Limitations.    See  Limitation  of  AcmoNS. 
Abatement.    See  Appeal,  2. 
Law  or  Equity  f    See  Insurance,  6.    Plkadino,  (k 
Tort  or  Contract  f    See  Pleading,  8,  9. 
Various  Actions  and  Proceedings, 
Against  the  United  States. 
For  flowage  of  land,  868. 
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Against  the  State* 

For  expense  of  restorinfi^  wing  of  oapitol  after  it  fell  becaoae  of 
defective  plans,  etc.,  416. 
Against  a  City. 

For  injury  to  person  from  defective  street  or  sidewalk,  05,  380. 

For  injury  to  person  from  negligence,  486. 

To  restrain  tiie  making  of  a  contract  for  water-works,  622. 
Against  a  Toum, 

Upon  town  orders,  5. 

To  recover  amount  expended  for  relief  of  paupers,  360. 

Against  a  Village. 

For  injury  to  person  from  defective  sidewalk,  29. 
Against  Public  Officers,  etc. 

State  treasurer.     Mandamus   to  compel   certain    application   of 
moneys  paid  in,  211. 

Sheriff  or  constable.    Replevin,  548,  557. 

Mayor  and  city  clerk.    To  restiain  making  of  contract  for  water- 
works, 622. 

Street  commissioners.     For  injury  to  person  from  negligence,  486. 

Town  supervisors.     To  restrain  allowance  of  bills  and  levy  or  col- 
lection of  tax  for  water-works  in  village,  294. 

Village  clerk.     Certiorari  to  review  proceedings  of  board  of  review, 
806,  316. 

Against  a  Railway  Company. 

Ejectment,  137. 

For  injuries  to  person  from  negligence,  147,  158,  197. 

For  burning  of  property  through  negligence,  165. 

For  wrongful  expulsion  from  train,  169. 

For  killing  of  live-stock  on  track,  223,  553. 

For  goods  destroyed  while  being  carried,  846. 
Against  an  Insurance  Company. 

On  a  fire  policy,  203,  642,  t)67. 

On  oral  contract  tor  insurance,  100. 

For  breach  of  contract  of  life  insurance  by  failure  to  make  aaseas- 
ment,  507. 

Against  an  Express  Company. 

To  recover  amount  of  araft  collected,  656. 
Against  other  Private  Corporations. 

For  value  of  goods  sold  and  delivered,  and  to  enforce  lien  on  loss, 
233. 

Against  Administrators,  Executors,  Estates,  Heirs,  eto. 

To  restrain  sale  of  land  on  execution,  etc.,  113. 

Settlement  of  administrator's  final  account,  etc.,  126. 

Settlement  and  distribution  of  estate,  445. 

Proceeding  to  compel  settlement  of  account  of  deceased  executor, 
497. 

Against  heirs,  etc.,  of  deceased  partner,  for  contribution,  688. 

Claim  against  decedent  on  an  account,  545. 
,  Claim  against  decedent  as  surety,  561. 
Against  Assignee  for  Benefit  of  Creditors. 

Garnishment,  70. 
By  the  State. 

Mandamus  to  state  treasurer,  211. 

Information  for  allowing  girl  under  twenty-one  years  old  to  resort 
to  place  for  unlawful  purpose,  248. 
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Complaint  for  unlicensed  sale  of  liquors,  261. 

Certiorari  to  review  proceedings  of  board  of  review,  806,  816. 

Writ  of  error  to  review  discharge  on  habeas  corpus,  689. 

Information  for  riot,  689. 

For  penalty  for  obstructing  highway,  698,  664. 
By  a  County, 

Petition  for  mandamus  to  compel  state  treasurer  to  make  certain 
application  of  moneys  paid,  211. 
By  a  Town, 

To  recover  amount  expended  for  relief  of  paupers,  860. 
By  a  Bank. 

Upon  promissory  notes,  832. 
By  an  Express  Company, 

To  recover  moneys  stolen,  471. 
,  By  other  Private  Corporations, 

Attachment,  184. 

For  a  trespass  to  land,  196. 

To  restrain  interference  with  rights  to  water,  etc.,  229. 

To  restrain  town  supervisors  from  allowing  bills  or  collecting  taxes 
for  water- works  in  village^  etc.,  294. 

Replevin,  409. 

To  foreclose  mortgage,  486. 

Upon  unpaid  bank  check,  627^ 

To  recover  amount  of  draft  collected  by  express  company,  666. 

On  policy  of  insurance  against  fire,  667. 
Actions  arranged  according  to  their  sut^ect  matter. 

On  town  orders,  5. 

On  fire  insurance  policies,  208,  642,  667. 

On  promissory  notes,  46,  882. 

On  unpaid  bank  check,  627. 

For  breach  of  life  insurance  contract  by  failure  to  make  assess- 
ment, 507. 

On  oral  contract  for  insurance,  100. 

For  balance  on  an  account  stated,  618. 

To  recover  moneys  collected  under  express  contract,  248,  666. 

For  purchase  price  of  land  conveyed,  826. 

For  purchase  price  of  chattels,  14,  27,  217,  288,  620,  645. 

For  compensation  for  labor  and  services,  82,  66,  477,  518,  645. 

For  expense  of  restoring  wing  of  capitol  after  its  fall  by  reason  of 
defective  plans,  etc.,  416. 

To  recover  amount  expended  for  relief  of  paupers,  860. 

For  moneys  had  and  received,  889,  471. 

For  value  of  goods  destroyed  while  being  carried,  846. 

Claim  against  decedent  as  surety,  661. 

For  breach  of  contract  to  cut  and  deliver  logs,  618. 

For  trespass  quare  clausum,  178,  196. 

For  wrongful  cutting  of  timber,  875. 

For  flowage  of  land,  368. 

For  burning  of  property  through  negligence,  166. 

For  false  representations  made  to  induce  lease,  89. 

For  killing  of  horses  on  railroad  track,  228,  568. 

For  injuries  to  person  from  negligence,  147, 168, 197,  486. 

For  injury  to  servant  from  unsafe  machinery,  404. 

For  injuries  to  person  from  defective  street,  880. 

For  injuries  to  person  from  defective  sidewalk,  29,  95. 

For  wrongful  expulsion  from  railroad  train,  169. 

Vol.  78—48 
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For  slander,  181. 

For  a  conspiracy,  870. 

Ejectment,  89,  187,  885,  468,  542. 

Replevin,  409,  548,  557. 

Attachment,  184. 

Garnishment,  20.  70,  854. 

For  penalty  for  obstructing  hifi^hway,  598,  664. 

Certiorari  to  review  action  of  board  of  review,  806,  816. 

Mandamus  to  compel  state  treasurer  to  make  certain  application  of 
moneys  paid  in,  211. 

Habeas  corpus  proceedings,  589. 

Proceedings  to  disbar  attorney  at  law,  602. 

Petition  of  insolvent  debtor  for  discbarge,  851. 
•  Probate  of  will,  78. 

Settlement  of  final  accounts,  distribution  of  estates,  eta.  126,  445, 

.  497. 

For  a  divorce,  59,  84. 

For  contribution  from  ioint  maker  of  note,  636. 

For  contribution  from  neira,  etc.,  of  deceased  partner,  583. 

For  dissolution  of  partnership,  accounting,  etc.,  52. 

For  dissolution  of  partnership,  receiver,  etc.,  143. 

To  enforce  liens  for  building  materials,  etc.,  1,  217,  520. 

To  enforce  liens  on  logs  for  supplies,  14,  288. 

To  foreclose  mortgage.  111,  482,  486,  646. 

To  cancel  conveyance  of  land,  191. 

To  quiet  title  and  have  deed  declared  valid,  288. 

To  have  judgment  declared  not  a  lien  and  restrain  sale  on  execu- 
tion, 113. 

To  restrain  mining  and  for  damages,  572. 

To  restrain  interference  with  water  rights,  etc.,  229. 

To  restrain  trustees  of  religious  society  from  acting  as  such,  and  to 
recover  possession  of  property,  258. 

To  restrain  city  officers  from  making  contract  for  water-works, 
622. 

To  restrain  town  supervisors  from  allowing  bills  or  levying  taxes 
for  water- works,  etc.,  in  village,  294. 

To  restrain  manufacture  and  sale  of  certain  medicine,  401. 

To  reform  written  contract,  686,  667. 

For  specific  performance  of  land  contract,  659. 

Information  for  allowing  girl  under  twenty-one  to  resort  to  place  for 
unlawful  purpose,  248. 

Ck>mplaint  for  unlicensed  sale  of  liquors,  251. 

Information  for  riot,  689. 

Writ  of  error  to  review  discharge  on  habeas  corpus^  589. 

Administrators  and  Executors.    See  Evidence,  1.    Estates  op  De- 
cedents.   Partnership,  3-5.    Wills. 

ADVERSE  POSSESSION. 

See  Boundaries,  2.    Ejectment,  1. 

1,  The  continued  occupancy  or  possession  of  land  by  one  who  has  con- 
veyed it,  or  by  persons  claiming  under  him  subsequent  to  the 
conveyance,  will  be  presumed  to  have  been  in  subordination  to  the 
title  of  the  grantee ;  and  to  rebut  such  presumption  there  must  be 
shown  some  clear,  unequivocal  act  wnich  would  amount  to  an 
open  denial  of  the  grantee's  title.  SchtoaWach  v.  C,  M.  A  St.  P. 
R.  Co,  18: 
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2.  One  who  by  prescription  acquires  the  right  to  maintain  a  vault  or 
cellar  under  another's  land  does  not  thereby  acquire  any  right  to 
the  surface  over  such  vault.    Koenigs  v,  Jung,  178 

8.  One  entering  into  possession  of  land  under  a  conveyance  from  the 
holder  of  a  life  estate  only,  cannot  hold  adversely  to  the  remain- 
der-man during  the  continuance  of  the  life  estate.  Barrett  v, 
St^dU  885 

4.  But  where  the  conveyance  from  the  tenant  for  life  purports  to  con- 

vey an  estate  in  fee,  and  the  grantor  intended  to  convey  the  fee, 
and  the  grantee  supposed  he  was  getting  the  fee,  the  possession  of 
the  person  entering  under  such  conveyance  becomes  adverse  to  the 
remainder-mian  immediately  upon  the  death  of  such  life  tenant. 

Ihid, 

5.  Findings  that  during  a  certain  time  a  person  had  the  exclusive  pos- 

session of  land,  that  he  claimed  to  be  the  sole  owner  of  the  prem- 
ises under  and  by  virtue  of  a  deed  thereof  to  him,  and  that  he 
asserted  his  title  founded  on  said  deed  in  good  faith,  are  held 
equivalent  to  a  finding  that  he  was  in  possession  holding  adversely 
under  color  of  title  asserted  in  good  faith.  \IbwL 

6.  If  the  defendant  in  ejectment  was  at  one  time  in  possession  of  the 

land,  holding  adversely  to  the  plaintiff  undercolor  of  title  asserted 
in  good  faith,  and  his  possession  continued  down  to  the  commence- 
ment of  the  action,  it  will  be  presumed  to  have  continued  to  be 
adverse,  in  the  absence  of  any  evidence  showing  a  change  in  the 
character  of  the  possession  in  that  respect.  Ihid. 

AGENCY. 

See  Carriers,  2.    Estoppel.    Evidence,  8.    Mortgages,  5,  7. 

An  instruction  that  '*  the  idea  that  if  you  appoint  an  agent  who  is 
incompetent  he  can  charge  you  two  or  three  times  the  amount  of 
the  claim,  if  he  chooses  to  make  such  expenses,  is  not  tenable  in 
the  law,"  is  not  en-oneous,  there  being  evidence  to  which  it  is 
applicable.    Best  v,  Sinz,  248 

Alienation,  Suspension  of  power  of.    See  Reugious  Societies,  5. 
Alimony.    See  Divorce,  4-6. 
Allowances.    See  Divorce,  4-6. 
Amendment. 
Of  pleading.    See  Liens,  7,  8,  11. 
Of  sunmions.    See  Limitation  op  Actions,  8. 

Answer.  See  Bili^s  and  Notes,  1,  2.  Contracts,  8  (4).  Eqijitt,  8. 
Pleading,  5,  7. 

APPEAL. 

To  Supreme  Court  See  Appealable  Order.  Circuit  Courts.  Dam- 
ages, 4-6.  Divorce,  4.  Evidence,  6.  Excise  Laws,  2.  Gar- 
nishment. Instructions  to  Jury.  Mortgages,  1,  2,  4 
Partnership,  4.    Pleading,  8,  7. 

1.  An  action  upon  sixty-eight  town  orders  foi  about  $2,000  was  barred 
by  the  statute  of  limitations  as  to  all  but  one  order  for  $15.  The 
judgment  dismissed  the  action.  In  the  argument  on  appeal  no 
speSal  point  was  made  as  to  that  one  order  as  distinguished  from 
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the  others.  Held,  that  the  judgment  would  not  be  reversed  for  an 
error  affecting  a  sum  so  comparatively  small.  Schriber  v,  Toum 
of  Richmond,  5 

8.  The  entry  of  judgment  dismissing  an  action  upon  the  merits  instead 
of  abating  it  is  an  immaterial  error  where  another  action  would  be 
barred  by  the  statute  of  limitations  and  it  is  manifest  that  that  de- 
fense would  be  interposed.  Itfid, 

8.  Where  the  plaintiff  recovers  substantial  damages  upon  one  cause  of 
action  and  merely  nominal  damages  upon  another,  the  judgment 
will  not  be  reversed  on  defendant's  appeal  for  an  error  relating 
only  to  the  nominal  recovery,  if  that  recovery  does  not  affect  the 
question  of  costs.     Middleton  v.  Jei^dee^  39 

4.  Where  the  violation  by  one  partner  of  the  partnership  agreement 
has  caused  great  confusion  and  conflict  in  the  accounts,  findings 
of  a  referee  and  the  trial  court,  in  an  action  for  an  accounting, 
against  allowing  items  in  favor  of  such  partner,  will  not  be  dis- 
turbed unless  contrary  to  the  clear  weight  of  evidence.  Carroll 
V,  Little,  52 

6.  In  such  a  case,  it  not  being  shown  that  an  item  for  which  the  ap- 
pellant was  entitled  to  credit  was  overlooked  by  the  referee  in  foot- 
mg  up  the  various  sums  in  the  statement  of  an  account,  the  court 
declines  to  disturb  the  account  stated.  Ibid. 

6.  An  exception  '*  to  the  allowance  of  each  and  all  the  items  mentioned 

in  Schedule  A,  and  the  charging  of  each  of  them  to  the  defend- 
ant," where  such  schedule  contams  a  large  number  of  items  many 
of  which  are  not  disputed,  is  not  sufficiently  specific,  and  the  court 
will  not  review  the  evidence  thereon.  Ibid, 

7.  The  printed  case  herein  containing  a  mass  of  immaterial  testimony, 

but  as  to  the  points  in  dispute  being  so  lacking  in  fullness  and  ac- 
curacy that  resort  must  be  had  to  the  manuscript  bill  of  excep- 
tions, this  court  declines  to  review  the  alleged  errors.  Ibid, 

8.  An  error  in  permitting  a  witness  to  be  questioned  on  cross  examina- 

tion as  to  matters  not  inquired  of  on  the  direct  examination,  and 
to  be  contradicted  afterwards  as  to  such  matters  by  the  party  so 
questioning  him,  will  not  work  a  reversal  where  the  matters  so 
inquired  about  were  merely  collateral  and  it  is  not  apparent  that 
the  error  could  have  had  any  influence  with  the  jury  upon  the  is- 
sues of  fact  found  by  them.     Stiitz  v.  C.  <fr  N,  W.  IL  Co.  147 

9.  The  refusal  of  the  trial  court  to  submit  certain  questions  or  give 

certain  instructions  to  the  jury  will  not  be  reviewed  on  appeal  un- 
less such  questions  and  instructions,  the  rulings  thereon,  and  the 
exceptions  to  such  rulings  are  made  part  of  the  record  by  the  bill 
of  exceptions.  Merely  filing  them  with  the  clerk  is  insufficient. 
Koenigs  v.  Jung,  178 

10.  In  an  action  in  which  the  defendant's  goods  had  been  attached  the 
plaintiff  failed  to  file  security  for  costs  as  required.  The  court 
made  an  order  denying  defendant's  motion  to  dismiss  the  action 
and  for  judgment  for  his  damages,  etc.,  but  afterwards  made  a 
second  order  dismissing  the  action  but  denying  defendant's  motion 
for  judgment  for  his  damages,  etc.,  antl  also  a  third  order  dismiss- 
ing the  action  and  ^denying  defendant's  motion  and  request  for 
judgment  in  his  favor  and  to  have  a  jury  impaneled  to  assess  his 
aamages,  etc.  The  defendant  took  one  appeal  from  the  first  and 
third  orders,  and  a  separate  appeal  from  tue  second  order.  Held^ 
that  each  of  the  several  orders  was  appealable,  but,  as  all  might 
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have  been  embraced  in  one  appeal,  costs  will  be  allowed  to  the  ap- 
pellant on  one  appeal  only.    Harrison  Machine  Works  v,  Hosig, 

184 

11.  In  an  action  for  personal  injuries  alleged  to  have  been  caused  by 

negligence  the  trial  court  permitted  the  defendant  to  cross-exam- 
ine the  plaintiff  as  to  incumbrances  upon  his  property,  the  object 
being  to  show  that  he  was  pecuniarily  embarrassed  and  was  simu- 
lating or  aggravating  the  character  and  extent  of  his  injuries.  The 
iurv  having  found  that  there  was  no  actionable  negligence,  it  is 
nela  that  the  above  ruling,  even  if  erroneous,  could  not  have  i)reju- 
diced  the  plaintiff.    Beery  v,  C.  <fc  N,  W.  R,  Co.  197 

12.  An  error  in  the  admission  of  evidence  to  prove  a  fact  as  to  which 

there  was  no  controversy,  is  immaterial.    Best\,  Siiiz,  243 

18.  A  stipulation  that  the  eAuepcions  taken  to  the  conclusions  of  law 
and  order  for  judgment  be  taken  as  a  part  of  the  record  and  stand 
as  and  in  lieu  of  a  bill  of  exceptions,  is  held  to  be  a  waiver  of  the 
objection  that  the  exceptions  are  not  sufficiently  specific,  and  to 
amount  to  a  stipulation  that  such  exceptions  shall  be  effectual  to 
raise  the  question  whether  the  conclusions  of  law  and  order  for 
judgment  ai*e  warranted  by  the  findings  of  fact.  Houlehan  v. 
RasHler,  '  657 

From  Justices'  Courts,    See  Excise  Laws,  2. 

APPEALABLE  ORDER. 
See  Appeal,  10. 

1.  An  order  striking  a  cause  from  the  calendar  because  prematurely 

noticed  for  trial,  amounts  merely  to  a  continuance  over  the  term, 
and  is  not  appealable.     Hor icon  Shooting  Club  v.  Gorsline^        196 

2.  An  appeal  will  not  lie  from  an  order  which  the  record  does  not  show 

wa^  actually  made.  Ibid, 

8.  An  order  refusing  to  strike  certain  matter. from  a  complaint  as  re- 
dundant or  irrelevant  is  not  appealable.     Fisher  v,  5c/imii*,        870 
Application  of  payments.    See  Counties.    Liens,  6.    Payment. 
Assessment.    See  Taxation. 
Assignment. 
Of  claim  to  be  collected.    See  Evidence,  8. 
Of  note  and  mortgage.    See  Mortgaqes,  8,  5,  6. 

ATTACHMENT. 

See  Receivers. 

Where  an  action  in  which  the  defendant's  goods  have  been  attached 
is  dismissed,  he  is  entitled  upon  request  (under  sec.  2747,  R.  S.)  to 
have  a  jur^*  impaneled  to  assess  his  damages  by  reason  of  the  tak- 
ing of  his  property,  although  no  request  to  that  effect  was  con- 
tained in  his  motion  to  dismiss.  Harrison  Machine  Works  v, 
Hosig,  184 

ATTORNEYS  AT  LAW. 

See  Contracts,  2.    Mortgages,  2. 

1.  Even  where  the  charges  of  professional  misconduct  upon  which  an 
attorney  is  disbarred  are  not  of  a  criminal  nature,  they  should  be 
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established  by  a  preponderance  of  eatisfactory  evidence.  In  re 
0 ,  602 

2.  As  **  good  moral  character  "  is  a  condition  precedent  to  admission 
to  the  bar,  so  it  is  a  requisite  condition  for  the  rightful  continu- 
ance in  the  practice  of*  the  profession.  Ibid. 

8.  The  fact  that  an  attorney  collected  and  wrongfully  converted 
moneys  belonging  to  his  clients,  and  then  failed  to  pay  them  over 
after  repeated  demands,  especially  where  his  attempt  to  retain 
such  moneys  was  a  subterfuge  and  in  bad  faith,  is  sufficient  to 
authorize  his  suspension  if  not  disbarment.  Ibid, 

4.  The  misconduct;  which  will  warrant  the  suspension  of  an  attorney 

is  not  limiteS  to  acts  committed  strictly  in  a  professional  charac- 
ter, but  extends  to  all  such  misconduct  as  would  have  prevented 
an  admission  to  the  bar.  Ibid. 

5.  In  proceedings  to  disbar  an  attorney  the  court  may  find  the  facts 

proved  by  evidence  admitted  without  objection,  even  though  such 
facts  were  not  stated  in  the  formal  charges  filed.  Ibid. 

6.  It  is  sufficient  to  warrant  the  disbarment  of  an  attorney  that,  bar- 

ing acted  for  the  claimant  in  a  contest  concerning  the  validity  of 
a  homestead  claim,  he  afterwards  instigated  and  conducted  in  be- 
half of  another  person  a  second  contest  against  his  former  client, 
involving  the  same  subject  matter  and  based  largely  upon  the 
same  facts,  and  in  such  second  contest  testified  as"  a  witness 
against  his  former  client  and  used  the  information  acquired  by 
means  of  his  former  employment.  Ibid. 

7.  In  proceedings  instituted  in  the  court  of  his  residence,  such  court 

may  disbar  or  suspend  an  attorney  for  professional  misconduct  be- 
fore officers  of  the  United  States  land  office.  Ibid, 

Authentication  of  judgment.    See  Cmcurr  Coukts. 
Bill  of  Exceptions.    See  Appeal,  9,  13.    Costs. 
Bill  op  Particulabs.    See  Pleading,  2,  3. 

BILLS  AND  NOTES. 
See  Contracts,  9.    Mortgages,  3,  5,  6.    Taxation,  6. 

1,  Where  shares  of  stock  in  a  corporation  are  pledged  as  collateral  se- 

curity to  a  note,  the  payee  of  which  is  a  director  and  officer  of 
such  corporation,  the  negligence  of  the  pavee  in  the  performance 
of  his  duties  as  such  director  and  officer,  whereby  the  stock  depre- 
ciated or  became  worthless,  is  no  defense  to  an  action  by  him  on 
the  note.  So  Jield  where  the  defense  was  sought  to  be  interposed 
by  one  who  indorsed  the  note  at  the  time  of  its  execution  and  who 
owned  a  part  of  the  stock  pledged.    Palmer  v.  Hawes,  46 

2.  In  such  action  it  was  alleged  that  some  months  after  the  stock  was 

so  pledged  the  plaintiff  had  falsely  represented  to  the  indorser 
that  the  affairs  and  business  of  the  corporation  were  in  good  con- 
dition, when  in  fact  they  were  being  so  carelessly  and  wastefully 
managed  by  the  plaintiff  and  the  other  officers  that  the  stock  was 
rapidly  depreciating;  that  the  indorser  relied  on  such  representa- 
tions and  was  thereby  lulled  into  inactivity  and  rest  concerning 
her  liability  on  the  note  when,  but  for  such  representations,  she 
mi^ht  have  secured  herself  from  loss.  Hdd,  that  such  facts  did 
not  constitute  a  defense.  Ibid, 

8.  In  an  action  against  the  indorsers  of  an  instrument  for  the  pay- 

ment of  money,  made  and  payable  in  another  state,  the  court  will 
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not,  on  demurrer,  take  judicial  notice  of  laws  of  that  state  relat- 
ing to  the  liabilitv  of  indorsers,  which  have  not  been  pleaded. 
Continental  Nat  Sank  v.  McGeoch,  332 

4  A  written  instrument  for  the  payment  of  a  specified  sum  of  money 
at  a  time  specified,  is  rendered  non-negotiable  by  an  alternative 
contract  therein  that  the  payee  may  sell  the  collateral  securities 
mentioned  therein,  and,  if  these  decline  in  value,  may  sell  them 
before  the  money  for  which  the  instrument  was  given  would 
otherwise  become  due,  in  which  case  the  proceeds  of  the  sale, 
less  the  expenses  thereof,  shall  be  applied  in  payment  or  part  pay- 
ment of  the  debt,  and  if  a  deficiency  remains  the  amount  thereof 
shall  become  due  forthwith.  Ibid, 

BOABD  OF  Review.    See  Taxa.tion,  1-5. 

BOUNDARIEa 

1.  A  finding  of  the  jury  fixing  the  line  of  a  street  is  held  to  be  sus- 
tained by  evidence  that  the  street  was  originally  located  on  such 
line  more  than  thirty  years  ago  and  has  been  maintained  thereon 
ever  since,  although  a  recent  survey  tends  to  show  that  another 
line  is  the  true  one.    Koenigs  v.  Jung,  178 

3.  Plaintiff  owns  the  east  half,  and  defendant  the  west  half,  of  a 
quarter  section.  While  the  premises  were  occupied  by  their  re- 
spective grantors,  the  plaintiff's  grantor  had  oojected  that  the 
fence  between  the  tracts  was  too  far  east,  and  had  procured  a  sur- 
vey, which,  however,  showed  that  the  true  division,  line  was  still 
further  east;  whereupon  he  had  importuned  the  defendant's 
grantor  to  allow  the  fence  to  be  rebuilt  on  the  old  line,  and  the 
latter  had  finally  consented  to  do  so  **  for  the  present."  The  fence 
had  been  rebuilt  accordingly,  and  had  remained  on  the  old  line 
without  further  question  for  more  than  twenty  years,  when  the 

glaintiff,  being  dissatisfied  because  the  fence  was  too  near  his 
ouse,  asked  the  defendant  to  join  him  in  having  a  new  survey 
made.  The  defendant  declined  to  do  so,  and  the  plaintiff  himself 
procured  a  new  survey,  which  substantially  agreed  with  the  for- 
mer one,  showing  the  true  line  to  be  east  of  the  fence.  Thereupon 
the  defendant,  with  the  consent  and  by  the  direction  of  the  plaint- 
iff, proceeded  to  build  a  fence  upon  the  line  fixed  by  the  surveys. 
The  plaintiff  afterwards  brought  suit  to  recover  possession  of  the 
strip  between  the  old  fence  and  the  new  one.  ifeid,  that  the  pos- 
session of  such  strip  by  the  plaintiff  and  his  grantor  had  not  been 
adverse  to  the  defendant  and  his  grantor,  and  that  the  line  of  the 
old  fence  had  not  been  establishedf  as  the  division  line  by  agree- 
ment or  acquiescence.    Fairfield  v.  Barrette,  468 

8.  Evidence  as  to  how  the  old  fence  would  agree  with  the  fence  on 
the  division  line  of  a  corresponding  quarter  section  to  the  north, 
owned  by  a  third  person,  was  immaterial.  Ibid, 

BuiLDiNO  CJONTRACTS.    See  Odntractb,  8. 

Burden  of  Proof.  See  Adverse  Possession,  1,  6.  Appeal^  5.  Es- 
tates OF  Decedents,  2.  Evidence,  2.  Hiqhways,  1.  Nboli- 
GENCE,  2,    Payment.    Wills,  1,  6. 

Capitol  Building.    See  Odntracts,  8. 
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CARRIERS. 
See  RuLEOABS»  1. 

1.  An  aftent  of  the  defendant  company  gave  a  receipt  for  goods  shipped 

in  the  following  form :    "  Milwaukee 188-.  —  Shipped  by 

Roundy,  Peckham  &  Co.  the  following  articles,  in  good  order,  to 
be  delivered  in  like  good  order,  as  addressed,  without  unnecessary 
delay. —  Consigned  to  Hansen  &  Kirsh,  Onekama,  Mich."  On 
the  face  of  the  receipt  the  apent  stamped  and  wrote:  **  F.  &  P.  M. 
R.  R  Co.— Rec'd.  Nov.  2,  1887.— By  agent,  P.,  Milwaukee."  He/d, 
that  this  imported  a  contract  to  carry  the  goods  through  to 
Onekama,  and  that  defendant's  liability  did  not  cease  on  the  deliv- 
ery of  the  same,  at  the  end  of  its  line,  to  a  connecting  carrier. 
Haiisen  v.  F,  &  P.  M,  E,  Co.  346 

2.  Express  authority  of  the  agent  to  make  such  contract  need  not  be 

shown,  he  having  acted  as  such  agent  in  the  proper  place  for  re- 
ceiving goods  for  the  company,  and  having  been  in  possession  of 
the  company's  stamp  to  be  used  on  such  receipts,  and  the  company 
having  taken  possession  of  the  goods  and  caused  them  to  be  shipped, 
presumably  with  knowledge  of  the  receipt.  fbicL 

CASES  DISTINGUISHED,   Etc. 

1.  Benware  v.  Pine  Valley,  58  Wis.  527.    See  No.  28. 

2.  Cairns  v.  O'Bleness,  40  Wis.  469.    See  No.  8. 

a  Dane  Co,  r.  Dunning,  20  Wis.  210;  Cairns  v.  CBleness,  40  id.  469 
(as  to  reference),  distinguished.    Andrus  v.  Home  Ins,  Co,        645 

4  Duffy  V.  Hickey,  68  Wis.  380  (as  to  remission  of  excessive  allowance 
of  costs),  followed.    Killops  v,  Stephens,  112, 113 

5.  Esslinger  v.  Huebner,  22  Wis.  632  (as  to  lien  for  materials  used  by 

vendee  on  land  of  another),  distinguished.    North  v.  La  Flesh, 

526-7 

6.  Hamilton  v.  Fond  du  Lac,  40  Wis.  47.    See  No.  20. 

7.  Hay  v.  Hill,  24  Wis.  285.    See  No.  18. 

8.  Heath  v,  SoUes,  78  Wis.  217  (as  to  lien  for  materials),  followed. 

North  V.  La  Flesh,  520,  529 

9.  Hilgers  v.  Quinney,  51  Wis.  62  (as  to  registry  of  deedX  distinguished. 

St.  Croix  L.  <&  L,  Co.  v.  Ritchie,  413 

10.  Hurley  v.  Texas,  20  Wis.  637.    See  No.  20. 

11.  Lombard  v.  Culbertson,  59  Wis.  437  (as  to  registry  of  deed),  distin- 

guished.   St.  Croix  L.  <fc.  L,  Co.  v.  Ritchie,  414.    Lane  v.  Duchac 

652 

12.  Messer  v.  Oestreich,  52  Wis.  690  (as  to  practical  construction  of  un- 

certain description  of  land),  distinguished.    Morse  v.  Stockman, 

94 
la  Nevilv.  Cliffoixi,  55  Wis.  161.    See  No.  16. 

14.  Oconto  Co.  V.  Jerrard,  46  Wis.  317  (as  to  registry  of  deed),  followed. 

St  Croix  L.  <Sb  L.  Co.  v.  Ritchie,  413-4.    Lane  v.  Duchac,  650 

15.  Parmelee  v.  Western  Transp.  Co.  26  Wis.  489  (as  to  liability  of  car- 

riers), distinguished.    Hansen  v,  F.  A  P.  M,  R.  Co,  861 
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16.  Peck  V.  School  Dist.  21  Wia  516;  Whiting  r.  S.  <fc  F,  du  L.  R.  Co. 

25  id.  167 ;  NevU  v,  Clifford,  55  id.  161  (as  to  injunction  at  suit  of 
tax-payers),  distinguished.    Pedrick  v.  Ripon,  625-6 

17.  St.  Croix  L,  <Sb  L,  Co.  v,  Ritchie,  73  Wis.  409  (as  to  registry  of  deed), 

followed.     Lane  v.  Duchac,  650 

18.  Shove  V.  Larsen,  22  Wis.  142;  Hay  x\  Hill,  24  id.  285  (as  to  registry 

of  deed),  distinguished.    St.  Croix  L.  <Sb  L.  Co.  v.  Ritchie,         414 

19.  Smith  V.  Gould,  61  Wis.  81.    See  No.  20.  . 

20.  Squiers  v.  Neenah,  24  Wis.  588:  Hurley  v.  Texas,  20  id.  637;  Ham- 

ilton V.  Fond  du  Lac,  40  id.  47;  Smith  v.  Gould,  61  id.  81  (as  to 
personal  liability  of  public  officers),  distinguished.  Rohi^uon  v, 
Rohr,  442 

21.  Standard  Paper  Co.  v.  Guenther,  67  Wis.  101  (as  to  chattel  mort- 

gages), followed.     Sanger  v.  Guenther,  355-7 

22.  State  ex  rel,  McCaslin  v.  Smith,  66  Wis.  93  (as  to  writ  of  error  to  i*e- 

view  discharge  on  habeas  corpus),  distinguished.  State  v.  Grott- 
kau,  589, 596-7 

23.  Smenguth  v.  Rantoul,  48  Wis.  834;  Benware  v.  Pine  Valley,  53  id. 

527 ;  Wenius}rth  v.  Summit,  60  id.  281  (as  to  notice  of  injury  from 
defective  highway,  etc.),  distinguished,     Hughes  v.  Fond  du  Lac, 

382 

24.  Taylor  v.  Phoenix  Ins,  Co,  47  Wis.  865  (as  to  contract  to  insure). 

distinguished.    Campbell  v.  American  F.  Ins.  Co.  107,  108 

25.  Wentworth  v.  Summit,  60  Wis.  281.    See  No.  23. 

26.  Whiting  v.  S.  (SbF.duL.  R.  Co.  25  Wis.  167.    See  No.  16. 

27.  Zwickey  v.   Haney,   63  Wis.  464  (as  to  judgment  for  excessive 

amount),  distinguished.    Morris  v.  Peck,  482,  485 

Cause  op  Action.    See  Action. 

Certainty. 
In  pleadmg.    See  Liens,  1,  9.    Pleading,  1-8,  9. 
In  description  of  land,  etc.    See  Deed,  1.    Liens,  9.    Wnxs,  8. 
In  description  of  defect  in  sidewalk.    See  Pleading,  1. 

Certiorarl    See  Taxation,  2. 

Charqinq  the  Jury.    See  Instructions  to  Jury. 


CHATTEL  MORTGAGES. 

When  the  mortgagee  of  chattels  delays  the  filing  of  his  mortgage 
at  the  request  of  the  mortgagor  and  in  order  that  the  credit  of  the 
latter  may  not  be  injured,  he  is  estopped  to  assert  such  mortgage 
as  against  creditors  who,  after  the  execution  of  the  mortgage  and 
before  its  fiiiug,  gave  credit  to  the  mortgagor  upon  the  faith  that 
his  property  was  unincumbered ;  and  this  is  so  although  the  mort- 

fagee   had  no  actual  intent  to  defraud  any  creditor.     Standard 
*aper  Co.  v.  Guenther,  67  Wis.  101,  followed.  Saiiger  v.  Guenther, 

354 

The  fact  that  a  creditor  who  took  the  note  of  the  mortgagor  before 
the  mortgage  was  filed,  reauired  such  note  to  be  signed  also  by 
other  pei-sons,  is  not  conclusive  that  he  did  not  rely  upon  the 
property  of  the  mortgagor  ultimately  to  pay  it.  Ibid. 
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3.  The  fact  that  the  creditor  permitted  the  mortgagee  to  take  poaaes- 
sion  and  dispose  of  the  mortgaged  property  does  not  estop  him 
from  requiring  the  latter  to  account  therefor.  Ibid, 

Checks.    See  Contracts,  8. 

CIRCUIT  COURTS 

See  Attorneys,  7. 

Where  in  an  action  in  the  circuit  court  for  one  county  judgment  is 
rendered  at  a  special  term  of  that  court  held  in  another  county,  the 
want  of  proper  authentication  of  the  judj^ent  by  the  clerk  of  the 
latter  county  (sec.  2428,  R.  S.)  is  not  a  jurisdictional  defect,  but,  at 
most,  a  mere  irregularity  which  will  not  be  corrected  on  appeal 
unless  an  opportunity  is  first  given  to  the  circuit  court  to  supply 
the  alleged  defect  in  the  record.    Morris  v.  Peck,  4^ 

Cities.    See  Municipal  Corporations. 

Claims. 

Against  assignor.    See  Voluntary  Assignment,  4 

Against  decedent.    See  Partnership,  3-5. 

Against  town.    See  Towns,  1. 
Clerical  Errors.    See  Practice.    Registry  op  Deeds,  1. 
CoLLEcrnoN  of  draft  by  express  company.    See  Payment. 
Common  Carriers.    See  Carriers.    Railroads,  1. 
Complaint.    See  Appealable  Order,  8.    Excise  Laws,  1.    Liens,  1, 
7,  8,  11.    Limitation  of  Actions,  1.    Mortgages,  8.    Pleading, 
1-3,  6-10.    Slander. 

Conditions. 

Precedent.    See  Municipal  Corporations,  2.    Pleading,  5. 

Subsequent.    See  Contracts,  8  (4,  5).    Evidence,- 8,  4. 
Condonation.    See  Divorce,  3. 
Conflict  op  Laws.    See  Bills  and  Notes,  3. 
Consideration.    See  Contracts,  7,  8. 
Conspiracy.    See  Pleading,  9. 

Constitutional  Law.    See  Criminal  Law,  2.    Towns,  4,  5. 
Contingent  claims  against  decedents.    See  Partnership,  3,  5  (8). 
Continuance.    See  Appealable  Order,  1, 

CONTRACTS. 

See  Account  Stated.  Agency.  Bills  and  Notes.  Carriers.  Chat- 
tel Mortgages.  Deed.  Duress.  Equity,  1,  8.  Evidence,  8. 
False  Representations.  Insurance.  Liens,  1-3.  Limitation 
OF  Actions,  1,  4.  Logs  and  Timber,  8.  Married  Women,  Mines 
AND  Mining.  Mortgages.  Parties,  1, 8.  Partnership.  Pay- 
ment. Pleading,  8,  9.  Railroads,  1.  Vendor,  ETa  of  Lan^ 
Voluntary  Assignment. 

1,  By  the  terms  of  a  written  contract  the  defendants  were  to  cut  and 
haul  to  tiieir  saw-mill  all  the  down  timber  and  slashings  on  lands  of 
the  garnishee  and  manufacture  the  same  into  timber  and  shingles, 
and  for  ail  lumber  so  manufactured  and  safely  piled  in  their  null- 
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yard  the  garnishee  was  to  pay  them  $6  per  thousand  feet.  De- 
fendants cut  and  hauled  a  large  quantity  of  logs  and  put  them  in 
their  pond,  but,  before  any  of  them  were  sawed  into  lumber,  their 
mill  was  burned.    Held: 

(1)  A  finding  of  the  trial  court  that  the  contract  had  not  been 
modified  so  that  the  defendants  should  be  paid  a  certain  sum  for 
getting  out  and  hauling  the  logs,  irrespective  of  sawing  them  into 
lumber,  is  sustained  by  the  evidence,  although  it  appears  that  the 
garnishee  had  made  advances  to  aid  in  getting  out  the  logs. 

(2)  The  contract  was  entire,  and  there  could  be  no  recovery 
quantum  meruit  for  its  part  performance  in  getting  out  the  logs. 

(3)  The  fact  that  the  garnishee  took  possession  of  the  logs  more 
than  a  year  after  the  defendants  had  abandoned  them  and  were 
insolvent,  does  not  show  a  waiver  of  complete  performance  of  the 
contract.    McDonald  v.  Bryant,  20 

2.  In  an  action  by  an  attorney  for  a  balance  claimed  to  be  due  for  several 
distinct  services,  the  defendant  alleged  a  contract  whereby,  for  all 
of  the  services  except  one,  the  plaintiff  was  to  receive  hothing  un- 
less sucoessf  ul,  and  tkaA  he  was  aoMicoessf  uL  On  the  trial  it  ap- 
peared that  such  alleged  contract  could  have  related  to  bat  ooe  of 
the  services  rendered.  Held,  that  it  was  error  to  instruct  the  jur^ 
that  it  was  for  them  to  determine  to  what  services  the  contract,  if 
made,  applied.     Oough  v.  Moot,  82 

8.  Ch.  252,  Laws  of  1882,  authorizing  the  construction  of  two  transverse 
wings  to  the  capitoi,  provided  for  a  board  of  commissioners  who 
should  procure  *'  suitable  and  proper  plans,  drawings,  and  specifi- 
cations for  the  construction  "  of  said  wings,  and  let  the  contract  for 
their  erection.  It  also  authorized  them  to  employ  an  '*  architect 
or  superintendent  to  superintend  the  work  on  said  building  "  as  it 
progressed,  and  to  certify  to  the  board  monthly  estimates  of  all 
materials  furnished  and  labor  performed.  Pursuant  to  such  act 
the  board  procured  plans,  engaged  an  architect,  and  entered  into 
a  contract  with  the  plaintiffs  whereby  all  the  materials  were  to  be 
furnished  and  all  the  work  done  according  to  the  plans  and  speci- 
fications furnished  by  the  board,  and  under  the  direction  and  to  the 
entire  satisfaction  of  the  architect.  The  contract  further  provided 
that  the  architect  might  vary  from  such  plans,  and  that  any  doubt 
as  to  the  quality  of  materials  or  workmanship,  or  as  to  allowances 
for  extras,  should  be  determined  and  adjustea  solely  by  the  archi- 
tect. After  the  plaintiffs  had  in  good  faith  constructed  a  large  por- 
tion of  one  wing,  and  the  materials  and  work  had  been  approved 
by  the  architect,  accepted  by  the  board,  and  paid  for  by  the  state, 
the  wing  fell  by  reason  of  latent  defects  in  the  plans.  At  the  spe- 
cial request  of  the  state  the  plaintiffs  restored  tne  wing  according 
to  amended  plans  and  specifications  furnished  by  the  board.  Held, 
that  the  state  warranted  the  sufficiency  of  the  original  plans,  and 
was  liable  to  the  plaintiffs  for  the  expense  of  restoring  tne  portion 
of  the  building  so  destroyed.    Bentley  v.  State,  416 

4.  The  plaintiff  agreed  to  take  entire  charge  of  all  engines,  boilers,  and 
pumps  in  the  defendants'  saw-mill,  to  keep  them  in  good  repair 
and  running  order,  and  to  keep  in  repair  **all  other  machinery 
located  and  situated  in  said  saw-mill,'*  for  a  certain  sum  for  one 
year.  During  the  year  the  plaintiff  superintended  the  digging  of 
a  well  and  the  putting  in  of  a  pump,  water-pipes,  and  hydrants  in 
the  mill-yard,  constituting  a  system  of  water-works  for  the  protec- 
tion of  the  property  against  fire.  In  an  action  to  recover  extra 
compensation  therefor,  it  is  held  that  the  contract  did  not  in  terms 
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cover  such  work,  and,  there  being  evidence  tending  to  show  an 
implied  conti*act  that  plaintiff  should  be  paid  therefor,  a  verdicl 
in  his  favor  will  not  be  disturbed.     Reiser  v,  Stauer,  477 

5.  There  being  evidence  of  declarations  of  the  plaintiff  that  he  consid- 

ered  the  work  as  embraced  in  his  contract,  a  charge  that  if.  at  the 
time  it  was  being  done,  plaintiff  assumed  that  it  came  within  the 
contract  and  that  it  was  nis  right  and  duty  to  superintend  it  UDder 
the  contract,  and  defendants  understood  that  ne  was  doing  the 
work  as  part  of  his  duty  under  the  contract,  he  could  not  recover, 
was  sufficiently  favorable  to  the  defendants.  Ibid. 

6.  In  an  action  upon  a  contract  which  the  plaintiff  had  not  fully  per- 

formed and  which  the  defendant  had  employed  a  third  person  to 
complete,  the  defendant  may  recoup  what  such  completion  was 
fairly  worth,  but  not  necessarily  all  he  paid  therefor.  Garvin  v. 
Gates,  513 

7.  The  defendant  stated,  in  writing,  to  the  county  board  that  if  within 

two  years  $2,000  should  be  raised  by  tax  from  the  county  and  paid 
to  a  certain  corporation  to  aid  in  the  erection  of  a  soldiers*  monu- 
ment, he  would  himself  pay  to  said  corporation  $1,000  for  the  same 
purpose.  Held,  that  the  raising  of  the  $2,000  by  the  county  by  tax, 
and  the  payment  thereof  to  the  corporation,  was  a  good  considera- 
ticn  for  the  defendant's  subscription,  which,  not  having  b^n  pre- 
viously withdrawn,  thereby  became  absolute.  La  Fayeite  Co. 
Monument  Corp,  v.  Magoon,  627 

8.  Afterwards,  in  a  communication  to  said  corporation*  the  defendant 

stated  that,  in  conformity  with  his  agreement  with  the  county 
board,  he  did  thereby  **  subscribe  and  hand  to  the  treasurer  of  said 
corporation  $1,000  in  money,  to  be  used  ...  in  the  erection 
of  a  soldiers*  monument,"  on  condition  that  the  net  cost  thereof 
should  noi  be  less  than  $6,000,  and  that  the  full  amount  of  $6,000 
should  be  in  the  treasury  of  the  corporation  on  or  before  March  I. 
1888,  **  and  if  said  amount  of  $6,000  is  not  in  the  hands  of  said 
treasurer  by  March  1,  1888,  the  said  $1,000,  so  by  me  subscribed 
and  hereby  paid,  shall  be  at  once  returned  and  refunded  and  paid 
back  to  me."  The  board  of  directors  of  the  corporation  approved 
of  such  communication  and  all  its  conditions,  and  the  defendant 
thereupon  gave  to  the  treasurer  his  check  for  $1,000,  and  a  receipt 
was  given  to  him,  signed  by  the  treasurer  and  approved  by  the  di- 
rectors, as  follows:  "Received  of  [defendant]  the  sum  of  $1,000 
according  to  the  foregoing  letter,  its  terms  and  conditions;  and  if 
the  sum  of  $6,000  in  money  is  not  in  my  hands  as  treasurer  .  .  . 
on  March  1,  1888,  then  the  said  sum  of  $1,000  is  to  be  refunded  to 
said  [defendant]  forthwith."  Subsequently,  by  direction  of  the 
defendant,  payment  of  his  check  was  refused.    Held: 

(1)  The  check  was  given  upon  sufficient  consideration. 

(2)  The  check  was  given  and  received  as  vioney,  and  was  &  pay- 
ment of  the  subscription. 

(3)  Parol  evidence  of  a  contemporaneous  agreement  that  the 
check  was  to  be  paid  by  a  bond  to  be  given  by  the  defendant  for 
the  payment  of  the  $1,000  upon  the  conditions  specified  in  his  com- 
munication, was  inadmissible  to  vai*y  the  contract  evidenced  by  the 
communication,  check,  and  receipt. 

(4)  The  failure  of  the  corporation  to  raise  $6,000  by  March  1, 
1888,  could  not  be  a  defense  to  an  action  upon  the  check  brought 
and  prosecuted  to  judgment  before  that  date. 

(5)  If  the  conditiou  as  to  the  raising  of  such  $6,000,  contained  in 
the  contract  between  the  defendant  and  the  corporation,  is  valid  (a 
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question  not  determined),  and  there  has  been  a  breach  thereof,  the 
trial  court  may,  on  defendant's  motion,  discharge  the  judgment 
recovered  before  March  1,  1888,Qn  the  check.  Ibid, 

9.  The  fact  that  securities  were  taken  by  one  person  in  the  name  of 
another  who  had  no  interest  in  them,  does  not  invalidate  the  secu- 
rities or  prevent  the  person  beneficially  interested  from  enforcing? 
payment  of  them  by  action.     Lane  v,  Ducfmc,  646 

CoKTBiBUTioN.    See  Partnership,  8,  4. 

Contributory  Neguoence.    See  Railroads,  8,  4. 

Conversion.    See  Pleading,  8. 

Conveyance,  See  Adverse  Possession,  Deed.  Duress.  Eject- 
ment, 1.  Equity,  1.  Evidence,  3-4.  Fox  and  Wisconsin 
River  Improvejient.  Insolvency,  2.  Married  Women.  Par- 
ties, 2.  Registry  of  Deeds.  Reugious  Societies,  1-5, 8, 9, 11. 
Vendor,  etc.  op  Land. 

Copy  served,  of  order  to  show  cause :  Defects.    See  Practice. 

Corporations.  See  Bills  and  Notes,  1,  2.  Insurance,  5.  Munic- 
ipal Corporations.    Religious  Societies. 

COSTS. 

See  Appeal,  8, 10.  Logs  and  Timber,  2.  Mortgages,  3.  Pleading,  5. 
Under  sec.  2921,  R.  S.,  fees  for  drafting  a  bill  of  exceptions  used  on 

appeal  to  this  court  may  be  taxed  as  costs  in  the  trial  court. 

Schwalbach  v.  C,  M.  <&  St  P,  R  Co.  187 

Counterclaim.    See  Contracts.  6. 

COUNTIES. 

By  ch.  155,  Laws  of  1878,  and  ch,  197.  Laws  of  1879,  Burnett  county 
was  authorized  to  borrow  from  the  trust  funds  of  the  state,  $20,000, 
to  be  used  in  aiding  the  construction  of  a  railroad,  and  to  be  re- 
paid, with  interest,  in  fifteen  annual  instalments.  Until  the  whole 
amount  should  be  repaid  the  railroad  company  was  required  to  pay 
annually  into  the  state  treasury,  in  lieu  of  all  license  fees,  a  sum 
equal  to  five  per  cent,  of  its  gross  earnings,  which  sum  was  to  be 
applied  upon  the  indebtedness  of  the  county.  By  ch.  172,  Laws  of 
lb88,  Washburn  county  was  formed  out  of  part  of  the  territory  of 
Burnett,  and,  pursuant  to  that  act,  the  existing  debt  was  appor- 
tioned, and  new  certificates  of  indebtedness  issued  to  the  state  by 
the  respective  counties.  No  provision  was  made  by  the  act  for  the 
application  of  the  sums  paid  into  the  treasury  by  the  railroad* 
Held,  that  such  sums  should  be  applied  upon  the  certificates  of  the 
two  counties,  ratably  and  in  proportion  to  the  amount  of  the  in- 
debtedness assumed  by  each.  State  ex  rel.  Burnett  Co,  v.  fliar- 
ahaw,  211 

Court  and  Jury.  See  Insolvency,  2.  Logs  and  Timber,  8.  Mu- 
nicipal Corporations,  1.   Negligence.    Railroads,  2.  Verdict* 

CRIMINAL  LAW  AND  PRACTICE. 

See  Evidence,  10.    Excise  Laws. 

1.  G.,  having  been  convicted  of  riot,  was,  on  May  7, 1887,  sentenced  to* 
confinement  in  the  house  of  correction  for  one  year.    Before  ex- 
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ecution  of  the  sentence,  and  on  May  14,  a  sta^  was  ^cranted,  and  6. 
was  released  on  bail,  pending  the  determination  of  the  case  on  writ 
of  error.  The  judgment  of  conviction  was  affirmed,  and  the  remit- 
titur from  the  appellate  couA  was  filed  in  the  trial  court  on  March 
13,  1888.  On  April  5,  1888,  G.  was  committed  to  the  house  of  cor- 
rection pursuant  to  the  sentence.  Held^  that  the  term  of  his  im- 
prisonment commenced  on  the  date  last  mentioned.  StcUe  v. 
Grottkau,  58« 

2.  When  a  person  convicted  and  imprisoned  for  crime  is  dischai^l 
from  custody  in  a  habeas  corpus  proceeding  by  a  court  of  com- 
petent jurisdiction,  the  state  cannot  obtain  a  review  of  the  order 
or  judgment  in  that  behalf  by  writ  of  error.  And  it  is  immaterial 
whether  such  court  issues  the  habeas  corpus  in  the  first  instance, 
or  adjudicates  the  matter  on  certiorari  to  a  court  commissioner 
who  issued  the  writ.  State  ex  rd,  McCasliri  v.  Smith,  65  Wis.  98, 
distinguished.  Ibid 

DAMAGES. 

See  Appeal,  3, 11.  Attachment.  Evidence,  6.  Insurance,  6.  Loos 
AND  Timber,  1,  2.  Reference,  2.  Vendor,  etc.  of  Land,  2,  5. 
Verdict,  3. 

1.  The  car  in  which  the  plaintiff  was  riding  on  defendant's  railroad 

having  stopped,  in  the  night  time,  several  hundred  feet  distant 
from  the  platform  of  the  depot  at  her  destination,  she  was  di- 
rected by  the  conductor  to  leave  the  train  at  that  place,  and  was 
compelled  to  walk  up  along  a  side  track  in  which  there  was  an 
open  culvert  or  cattle-guard.  Not  knowing  of  such  culvert  she 
fell  into  it,  in  the  darkness,  and  was  injured.  While  she  was  try- 
ing to  extricate  herself,  those  in  charge  of  the  train  switched  some 
cars  towards  her  on  the  side  track,  greatly  frightening  her.  The 
conductor  knew  of  the  culvert  in  the  track  along  which  the  plaint- 
iff would  be  compelled  to  walk,  and  that  cars  would  be  switched 
upon  such  track.  Held,  that  in  assessing  the  plaintiff's  damages 
the  jury  might  consider  the  fright  to  which  she  was  subjected  by 
reason  of  the  wrongful  act  of  the  conductor.  Stutz  v.  C,  <fc  N.  W. 
R,  Co,  147 

2.  In  an  action  by  a  married  woman  to  recover  for  personal  injuries, 

evidence  that  by  reason  thereof  she  was  unable  to  perform  her 
work  as  she  Iwd  previously  done  is  admissible  to  show  the  extent 
of  her  injuries,  tne  jury  being  instructed  that  she  could  not  re- 
cover for  loss  of  time.  Ibid. 
8.  Where  there  is  evidence  tending  to  show  that  the  plaintiff  had  not, 
at  the  time  of  the  trial,  fully  recovered  from  her  injuries,  it  is  not 
error  to  instruct  the  jury  that  *'  she  is  entitled  to  recover  for  any 
further  physical  suffering  which  you  may  find  from  the  evidence  is 
reasonably  certain  to  result  from  the  injury  complained  of.**   Ibid 

4.  The  trial  court  having  refused  to  set  aside  a  verdict  for  the  reason 

that  the  damages  were  excessive,  this  court  will  not  interfere  on 
that  ground  unless  it  is  apparent  from  the  evidence  that  theruij 
were  actuated  by  passion  or  prejudice.  Ibid 

5.  A  verdict  for  $299.54  damages  for  injury  to  the  feelings  of  a  pas- 

senger wrongfully  ejected  from  a  railroad  train  and  called  a  liar 
by  the  conductor,  is  held  not  excessive.  Wightman  v,C»  dbN,  W, 
R.  Co,  1« 
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6.  Defendants  having  committed  a  wanton  and  oppressive  trespass  by 
entering  plaintiff's  close  early  on  a  Sunday  morning,  with  a  large 
force  of  men,  and  pushing*  their  work  of  digging  up  the  soil  with 
offensive  haste,  against  the  plaintiff's  protest,  a  verdict  for  |250 
damages  is  held  not  excessive.     Koenigs  v.  Jung,  178 

Death  :  Survivorship,    See  Wills,  4,  5. 

Debtor  and  Creditor.  See  Account  Stated.  Agency.  Attach- 
ment. Bills  and  Notes.  Chattel  Mortgages.  Contracts,  1, 
2,  6-9.  Estoppel.  Executions.  Garnishment.  Insolvency. 
Liens.  Limitation  of  Actions,  1,  4.  Mortgages.  Parties,  1, 
8.    Payment.    Receivers.    Voluntary  Assignment. 

Deceit.    See  False  Representations. 

DEED. 

See  Adverse  Possession.  Duress.  Equity,  1.  Evidence,  2-4.  Fox 
and  Wisconsin  River  Improvement.  Insolvency,  2.  Married 
Women.  Parties,  2.  Registry  of  Deeds.  Religious  Societies, 
1-5,  8,  9,  11.    Vendor,  etc.  of  Land. 

1.  A  deed  purporting  to  convey  **the  southeast  comer**  of  a  certain 

quarter-section  of  land,  and  **  the  southwest /rac^/o/kiZpar^  of  the 
north  half  "  of  another  quarter-section,  without  more  definite  de- 
scription as  to  dimensions,  quantity,  or  location,  is  void  for  uncer- 
tainty.   Morse  v.  Stockman,  89 

2,  A  conveyance  of  land  need  not  be  witnessed  in  order  to  pass  the 

legal  title  as  between  the  parties.    Leinenkngel  v,  KefU,  2^ 

Default.    See  Mortgages,  4. 
Definitions.    See  Words  and  Phrases. 
Degree  of  proof.    See  Attorney  at  Law,  1.    Evidence,  12. 
Delivery.    See  Vendor,  etc.  of  Land,  1,  4. 
Demand.    See  Towns,  2. 

Demurrer.    See  Bills  and  Notes,  3.    Equity,  8.    Pleading,  4-7, 10. 
Depositions.    See  Evidence,  11,  15. 
Depot  grounds.    See  Railroads,  2. 

Description. 
Of  building,  in  petition  for  lien.    See  Liens,  9. 
Of  land,  in  deed,  etc.    See  Deed,  1.     Wills,  3. 
Of  logs,  in  complaint.    See  Liens,  11. 
Of  defect  in  sidewalk.    See  Pleading,  1. 

Disbarment.    See  Attorneys. 
Discretion.    See  Verdict,  1,  4. 
Division  of  estate.    See  Divorce,  4-6. 

DIVORCE. 

1,  The  testimony  on  behalf  of  the  plaintiff  in  this  case  —  tending  to 
show,  among  other  things,  that  the  defendant  is  an  habitual  drunk- 
ard, and,  when  intoxicated,  is  violent,  profane,  and  grossly  inde- 
cent in  his  language  and  conduct;  thnt  he  has  frequently  applied 
vile  epithets  to  his  wife  and  their  daughters,  and  has  threatened  to 
kill  her  and  them;  and  that  on  several  occasions  he  has  pushed 
her  about  in  anger,  handling  her  roughly  —  is  held^  if  true,  to  show 
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a  case  of  cruel  and  inhuman  treatment,  within  the  meaning  ot 
Bubd.  5,  sec.  2356,  R.  S.     Crichtonv.  Crichton,  59 

2,  Though  the  testimony  of  the  parties  is  in  conflict,  and  there  is  cor- 
roborating testimony  on  eacu  side,  the  unimpeached  testimony  of 
the  three  children  of  tlie  parties  in  support  of  the  allegations  of 
cruelty  and  habitual  drunkenness  is  held  to  create  such  a  clear  pre- 
ponderance of  evidence  against  the  findings  of  the  trial  court  fliat 
its  judgment  denying  a  divorce  is  reversed.  TbidL 

8.  After  condonation,  former  injuries  will  be  revived  by  subsequent 
similar  misconduct.  Ibid, 

4.  Questions  of  allowances,  alimony,  or  division  of  estate,  will  not  be 

considered  by  this  court  until  they  have  been  passed  upon  by  the 
trial  court.   *  I  bid 

5.  A  judgment  of  divorce  giving  to  the  plaintiff  wife  all  the  property, 

real  and  personal,  and  confirming  in  her  the  title  to  the  homestead 
(the  title  to  which  had  been  taken  in  her  name  although  the  hus- 
band had  bought  and  paid  for  it),  makes  a  final  division  and  distri- 
bution of  the  estate  of  the  husband,  within  the  meaning  of  sec. 
2864,  R.  S.,  although  it  also  directs  that  the  plaintiff  pay  to  the 
defendant  the  sum  of  $42  per  year  until  further  order,  and  that 
the  same  be  a  lien  upon  the  homestead.  [Whether  the  court  had 
power  to  make  such  allowance  to  the  husband,  the  divorce  having 
been  granted  on  the  ground  of  his  drunkenness  and  cruelty,  not 
determined.]     TJiompson  v.  Thompson^  84 

6.  A  modification  of  such  judgment  after  the  term  and  more  than  one 

year  after  its  rendition,  requiring  the  plaintiff  to  pay  an  additional 
$600  to  the  defendant  and  to  give  a  mortgage  of  the  homestead  to 
secure  such  payment,  is  without  jurisdiction  and  void.  And  al- 
though such  modification  is  afterwards  vacated  and  then  again 
re-established,  it  does  not  become  res  adjvdicata,  but  may  be  set 
aside  at  any  time.  Ibid 

DURESS. 

The  evidence  in  this  case  is  held  (contrary  to  the  finding  of  the  trial 
court)  to  show  that  the  mortgage  sought  to  be  foreclosed  was  exe- 
cuted, as  to  the  homestead  embraced  therein,  by  the  defendant 
wife  under  duress  and  undue  influence  exerted  by  means  of 
threats  that  unless  she  so  executed  it  the  plaintiff  would  cause  the 
imprisonment  of  her  son  for  a  crime  of  which  the  latter  was  not 
in  fact  guilty.  The  mortgage  is  therefore  void  as  to  such  home- 
stead.    McCormick  H.  M,  Co,  v,  Hamilton,  486 

EJECTMENT. 
See  Adveuse  Possession.    Boundaries. 

1.  Where  the  defendant  in  ejectment  entered  upon  the  poasession  of 

the  premises  under  color  of  title  asserted  in  good  faith,  and  has 
held  adversely  to  the  plaintiff,  he  is  entitled  (under  sec  3096,  R.  8.) 
to  recover  tor  improvements  made  by  him,  even  though  they  were 
made  after  he  had  notice  of  the  plaintiff's  claim.  Barrett  v, 
Strndl,  885 

2.  Under  sec.  8098,  R.  S.,  if  the  plaintiff  in  ejectment  fails  to  pay  the 

amount  of  the  assessment  for  improvement*  and  taxes  within 
three  vears  from  the  date  of  the  verdict  assessing  the  same,  he  is 
barred  of  his  recovery  whether  the  judgment  so  providing  has 
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been  entered  or  not;  and  if  the  judgment  has  not  been  entered 

,  within  such  three  years  the  plaintiff  is  not  thereafter  entitled  to 

have  it  entered,  but  the  defendant  may  have  it  entered  nunc  pro 

tunc  and  then  declared  absolute  in  his  favor.     Neeves  v,  Eron,  542 

Elkhorn,  Village  of.    See  Taxation,  4 

Encroachments.    See  Highways,  8,  4. 

EQUITY. 

See  Counties.  Divorce.  Duress.  Estoppel.  Insurance.  5, 6.  Liens. 
Mortgages.  Parties,  2.  Partnership,  1,  8-5.  Pleading,  6. 
Receivers.  Religious  Societies,  6,  10,  11.  Res  Adjudicata. 
Vendor,  etc.  of  Land,  5. 

1.  A  judgment  setting  aside  a  conveyance  of  land  from  the  plaintiff  to 

the  defendants  is  affirmed,  the  evidence  being  held  to  sustain  the 
findings  of  the  trial  court  that  the  plaintiff  was  a  woman  about 
seventy-five  years  old  and  unable,  by  reason  of  ignomnce  and  men- 
tal weakness,  to  make  a  sale  of  her  land  or  to  comprehend  the  ef- 
fect of  such  a  sale,  and  that  the  defendants,  upon  whose  counsel 
and  advice  she  was  accustomed  to  depend,  took  advantage  of  her 
ignorance  and  weakness  of  mind  to  obtain  such  conveyance  for  a. 
grossly  inadequate  consideration.     Kelly  v.  Smith,  191 

2.  Where  nothing  has  been  done  further  than  the  adoption  by  the  com- 

mon council  of  a  resolution  that  the  mayor  and  city  clerk  take, 
immediate  steps  to  let  a  contract  for  the  construction  of  water-' 
works  for  the  city,  a  court  of  equity  will  not  interfere,  at  the  suit 
of  tax-payers,  to  enjoin  the  threatened  enforcement  of  such  reso- 
lution, even  though  its  adoption  by  the  council  was  unauthorized. 
Pedrick  v,  Ripon,  622 

8.  The  complaint  alleges  that,  upon  the  dissolution  of  a  partnership 
between  the  parties  with  relation  to  a  certain  business,  it  was 
agreed  that  the  plaintiffs  should  assume  all  the  debts  of  the  firm 
relating  to  such  business,  and,  to  carry  out  such  arrangement, 
they  executed  to  the  defendant  a  bond  conditioned,  by  its  terms, 
that  they  should  pay  ail  the  debts  of  the  firm  and  save  him  harm- 
less therefrom ;  that  at  that  time  the  individual  members  of  the 
firm  held  stock  in  a  certain  manufacturing  company,  and  there 
was  then  outstanding  a  note  executed  in  the  firm  name  (and  by 
other  makers)  which  was  not  given  for  any  debt  of  the  firm  and 
was  not  in  any  way  connected  with  its  said  business,  but  was 
given  for  the  benefit  of  such  manufacturing  company,  the  makers 
of  the  note  being  in  reality  sureties  for  said  company ;  that  said 
note  was  not  intended  or  understood  by  the  parties  to  be  included 
among  the  liabilities  of  the  firm  assumed  by  the  plaintiffs  or  cov- 
ered by  the  conditions  of  their  bond,  and  that  if  the  bond  is  so 
written  as  to  bear  such  construction  and  so  as  to  apparently  re- 
quire the  plaintiffs  to  save  the  defendant  from  all  liability  thereon, 
it  was  so  written  by  mistake,  and  said  bond,  so  written  and  con- 
strued, does  not  express  the  real  agreement,  understanding,  and  in- 
tentions of  the  parties.  It  is  further  alleged  that  plaintiffs  have 
paid  a  judgment  on  said  note,  one  third  of  which  ought,  in  equity, 
to  be  paid  by  the  defendant.  Judgment  is  demanded  for  a  refor- 
mation of  the  bond  and  for  one  third  of  the  amount  so  paid  by 
the  plaintiffs.  Held,  on  demurrer  ore  tenus,  that  the  complaint 
sufficiently  alleges  a  mistake  in  the  bond,  and  not  a  mere  misunder- 
standing of  the  words  employed  therein.     Hagenah  v,  Qeffert^  636 

Vol.73  — 44 
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ESTATES  OF  DECEDENTS. 
See  EvEDKNCE,  1.    Partnership,  8-5.    Wills. 

!•  An  administrator  who  retains  money  of  the  estate  in  his  hands  long 
after  the  time  limited  by  law  for  the  settlement  of  the  estate,  is 
liable  for  it  if  stolen.    Black  v.  Hurlbut,  126 

2.  Under  the  laws  of  this  state  (R.  S.  sees.  3258,  8800,  3933,  3934)  the  ex- 
ecutor of  a  deceased  executor  cannot  be  compelled  to  render  and 
settle  the  account  of  the  latter.  Under  sec.  8934  such  account 
may  be  settled  by  the  county  court  upon  the  application  of  any 
person  interested,  but  the  moving  party  must  furnish  the  proofs  to 
enable  the  court  to  state  and  settle  it.    Beed  v,  Wilson,  497 

ESTOPPEL. 

See  Boundaries,  2.    Chattel  Mortgages. 

Where  a  husband  has  charge  of  his  wife's  business  which  consists 
in  dealing  in  horses,  the  fact  that  in  looking  after  the  horses  he 
treats  them  as  his  own  with  her  knowledge  ought  not  to  estop  her 
from  asserting  her  title  to  them  as  against  his  creditors.  Green 
V.  Walker,  548 

EVIDENCE. 

See  Appeal.  8, 11, 12.  Attorneys,  1.  Bills  and  Notes,  8.  Bound- 
aries. 1,  8.  Chattel  Mortgages,  2.  Contracts,  8  (3).  Divobcs, 
2.  Limitation  of  Actions,  2,  3.  New  Trial.  Railroads,  5. 
Vendor,  etc.  op  Land,  3,  4   .Wills,  1,  5. 

1.  The  final  judgment  or  decree  of  a  county  court,  construing  a  will, 

assifniing  the  real  estate  of  which  the  testator  died  seized,  and 
settling  his  estate,  recited,  among  other  things,  that  the  wife  of 
the  testator  had  died  since  his  decease.  Held^  in  an  action  of 
ejectment  affecting  a  part  of  the  real  estate  devised,  that  it  suffi- 
ciently appears  from  such  decree  that  the  testator  and  his  widow 
had  previously  died,  and  that  the  will  had  been  admitted  to  pro- 
bate.   Morse  v.  Stockman,  8d 

2,  Under  sec.  4154,  R.  S.,  a  sheriflTs  deed  of  land  is  presumptive  evi- 

dence that  the  title,  estate,  or  interest  which  it  purports  to  convey, 
of  every  person  whom  it  purports  to  affect,  passed  to  and  vest^nl 
in  the  grantee,  without  proof  of  the  judgment  upon  which  the 
execution  issued  by  virtue  of  which  the    sheriff  sold  the  land. 

Ibid. 

8.  Conversations,  had  after  the  date  of  an  absolute  deed  to  a  railroad 
company,  with  persons  connected  in  some  way  with  such  com- 
pany, but  not  shown  to  have  had  authoritv  to  speak  for  or  bind  it, 
are  not  admissible  in  evidence  to  prove  that  the  grant  was  upon 
condition  that  a  depot  should  be  built  on  the  premises.  Schwal" 
bach  V,  C.,M,iSb  St  P.  R,  Co.  137 

4.  Nor  is  a  writing,  drawn  up  at  the  instance  of  the  grantor  after  the 
date  of  the  deed,  and  stating  that  the  deed  was  made  upon  that 
condition,  admiiisible  to  prove  such  fact,  where  such  writing  was 
never  signed  by  or  on  behalf  of  the  company  and  there  is  no  evi- 
dence that  the  company  ever  admitted  that  the  real  facts  were 
stated  therein.  Ibid, 


Digitized  by  VjOOQIC 


INDEX.  691 


5.  Evidence  as  to  the  statements  of  medical  books  or  authors  is  inad- 

missible, but  its  admission  may  not  work  a  reversal  where  both 
parties  introduced  and  had  the  benefit  of  it  and  the  question  of  its 
competency  was  not  raised  in  the  trial  court  by  proper  and  specific 
objections.    Kreuziger  v.  C,  <&  N.  W.  R.  Co.  158 

6.  In  an  action  to  recover  for  personal  injuries,  evidence  that  the 

plaintiff  has  a  child  of  tender  years  is  inadmissible.  Ibid, 

7.  An  expert  witness  should  not  be  permitted  to  give  an  opinion  based 

upon  contradictory  testimony  or  other  witnesses.  Ibid, 

8.  Parol  testimony  of  a  prior  contract  is  not  admissible  to  show  that 

a  power  of  attorney  to  collect  money  was  in  fact  an  absolute  as- 
signment of  the  claim  to  be  collected.     Best  v,  Sinz,  243 

9.  The  testimony  of  the  mother  as  to  the  age  of  her  child  is  the  best 

evidence.    Hermann  v,  State^  248 

10.  The  defendant  having,  a  few  weeks  before  the  trial,  suffered  a  girl 

less  than  sixteen  years  old  to  Resort  to  her  premises  for  an  unlawful 
purpose,  and  the  question  being  whether  she  knew  at  the  time  that 
such  girl  was  under  the  age  of  twenty-one,  it  was  not  error  to 
allow  the  jury  to  determine  that  question  from  the  girl's  personal 
appearance,  or  from  view  only.  Ibid, 

11.  A-  stipulation  that  a  deposition  taken  in  another  action  may  be  read 

and  used  upon  the  trial  of  the  action  in  which  such  stipulation  is 
made,  gives  the  right  to  have  it  read  and  used  upon  a  second  trial 
of  the  latter  action.     U.  S.  Exp.  Co,  v.  Jenkins,  471 

12.  In  an  action  to  recover  money  which  the  defendant  has  been  con- 

victed of  receiving  knowing  that  it  had  been  stolen  from  the 
plaintiff,  the  latter  may  recover  upon  a  preponderance  of  the  evi- 
dence. It  is  not  necessary  in  the  civil  action  to  show  any  guilt 
on  the  part  of  the  defendant.  Ibid, 

18.  If,  in  such  civil  action,  the  defendant  declines  to  explain  how  he 
came  by  the  money  which  it  is  alleged  belonged  to  the  plaintiff, 
that  fact,  though  not  evidence  that  the  money  was  the  plaintiff's, 
may  nevertheless  be  considered  by  the  jury  as  corroborating  the 
plaintiff's  evidence.  Ibid, 

14.  A  party  may  state  his  understanding  of  a  conversation  between  him 

and  a  third  person  who  has  testified  as  to  the  same  on  behalf  of 
the  opposite  party.    Garvin  v.  Gates,  518 

15.  Sec.  2576,  R.  S.,  as  amended  by  ch.  142,  Laws  of  1885  (providing  that 

no  court  shall  bo  opened  or  transact  any  business  on  any  legal  holi- 
day, unkss  It  be'for  the  purpose  of  instructing  or  discharging  a 
jury,  or  of  receiving  a  verdict  and  rendering  a  judgment  thereon), 
does  not  render  inadmissible  in  evidence  a  deposition  taken  in  an- 
'  other  state  on  a  day  made  a  legal  holiday  in  this  state.  Green  v. 
Walker,  648 

ExcaEPnoNS.    See  Appeal,  6,  9,  13. 
Excessive  Damages.    See  Damages,  4-6. 

EXCISE  LAWa 

1.  A  comolaint  under  sees.  1,  4,  ch.  296,  Laws  of  1885,  charging  the 
defendant  with  selling  intoxicating  liquors  ''not  to  be  drank  on 
the  premises,  without  having  obtained  a  license  or  permit  there- 
for," is  sufficient,  although  the  quantity  sold  is  not  stated.  Sires 
V,  State,  251 
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2.  On  appeal  from  a  justice's  court  in  a  prosecution  for  selling  liquor 
without  a  license,  the  accused  gave  an  undertaking,  with  surety, 
in  the  form  used  in  civil  cases,  and  not  as  required  by  sees.  4714, 
4717,  R.  S.  In  the  circuit  court  he  was  agaiu  found  guilty,  and 
judgment  was  entered  that  he  pay  a  fine  of  $50  and  costs,  and  that 
in  default  of  payment  he  be  committed  to  the  county  jail  until  the 
fine  and  costs  should  be  paid,  his  imprisonment,  however,  not  to 
exceed  six  months.  It  was  further  ordered  that  the  state  have 
judgment  against  the  accused  and  his  surety  for  the  amount  of 
the  fine  and  costs.  A  writ  of  error  was  sued  out  by  the  accused 
alone.    Held: 

(1)  The  judgment  against  the  accused  was  not  in  excess  of  the 
authority  given  by  the  statute. 
(3)  Any  supposed  grievance  of  the  surety  cuinot  be  considered. 

IbidL 

EXECUTIONS. 

See  Garnishment.   Voluntary  Assignment,  3,  8. 

Money  loaned  to  be  used  in  purchasing  certain  property  and  act- 
ually so  used  by  the  borrower,  is  *' purchase  money"  within  the 
meaning  of  subd,  20,  sec.  2982,  R.  ».,  and  the  property  so  ptir- 
chased  is  not  exempt  from  execution  issued  upon  a  judguient  in 
an  action  by  the  lender  to  recover  the  money  lent.  Iloulehan  v, 
Rassler,  657. 

Executors  and  Administrators.    See  Evidence,  1.    Estates  of  De- 
cedents.   Partnership,  3-5.    Wills. 
Exemptions.    See  Executions.    Voluntary  Assignment,  2,  8. 
Expert  Testimony.     See  Evidence,  5,  7. 

FALSE  REPRESENTATIONS. 

See  Bills  and  Notes,  2. 

In  an  action  for  false  representations  alleged  to  have  been  made  to 
induce  the  plaintiffs  to  lease  land  from  the  defendants,  an  instruc- 
tion that  if  the  defendants  in  making  the  contract  for  the  lease 
made  positive  statements  as  to  the  character  of  the  land,  etc.,  with- 
out knowing  them  to  be  true,  and  they  were  not  true  and  were 
relied  upon  by  the  plaintiffs,  then  the  plaintiffs  could  recover,  is 
held  fairly  to  imply  that  such  statements  must  have  been  made  for 
the  purpose  of  inducing  the  plaintiffs  to  enter  into  the  lease,  and 
the  failure  expressly  so  to  state  will  not  work  a  reversal  of  the 
judgment  where  such  instruction  was  immediately  followed  by 
others  to  tlie  effect  that  there  could  be  no  recovery  unless  the  false 
representations  were  made  with  intent  to  deceive.  Middleton  v. 
Jerdee,  88 

Feelings,  Injury  to.    See  Damages,  5. 

Fees  of  referee.    See  Reference,  1. 

Fences.    See  Railroads,  2-4. 

Findings  of  Fact.  See  Adverse  Possession,  6.  Attorneys,  5. 
Divorce,  2.  Partnership,  4.    Wills,  2. 

Fire  Insurance.    See  Insurance,  1-5. 

Flow  AGE  of  Land.    See  Fox  and  Wisconsin  Rivbb  Ixfboyvmesz 

Foreclosure.    See  Liens.    Morixjages. 
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FOX  AND  WISCONSIN  RIVER  IMPROVEMENT. 

1.  The  lands  granted  to  tbi8  state  by  the  act  of  Congress  of  August  8, 

1846,  to  aid  iu  the  improvement  of  the  Fox  and  Wisconsin  rivers, 
^  were  not  granted  merely  as  a  location  for  the  improvements,  but 
to  be  sold  and  the  proceeds  used  in  making  the  improvements. 
And  where  such  lands  were  sold  by  the  state  without  any  express 
reservation  of  the  right  to  flood  them,  if  necessary  in  making  the 
improvements,  without  making  compensation  therefor,  no  such 
reservation  can  be  implied  from  the  mere  fact  that  the  lands  were 
granted  to  the  state  to  aid  in  making  such  improvements.  Zem- 
lockv.  United  States,  863 

2.  Nor  is  any  such  reservation  created  bv  the  act  of  the  legislature  of 

August,  1848  (Laws  of  1848,  p.  58).  Sec.  16  of  that  act,  providing 
tlmt  when  any  lands  appropriated  by  the  board  of  public  works  to 
the  use  of  such  improvements  shall  belong  to  the  state  thev  shall 
be  absolutely  reserved  to  the  state,  refers  to  an  ownership  by  the 
state  at  the  time  of  the  appropriation,  and  not  to  an  ownership  of 
which  the  state  had  lawfully  divested  itself  prior  to  the  taking  of 
the  lands  by  the  board.  Ibid, 

Fraud.  See  Bills  and  Notes,  2.  Chattel  Mortgages.  Equity,  1. 
False  Representations.  Insolvency.  Partnership,  5,  Vol- 
untary Assignment,  l-J<. 

Frauds,  Statute  of.    See  Vendor,  etc.  op  Land,  1. 

Fraudulent  Conveyances.  See  Chattel  Mortgages.  Insolvency, 
Voluntary  Assignment,  1-3. 

Fraudulent  Representations.  See  Bills  and  Notes,  2.  FAUsa 
Representations. 

GARNISHMENT. 

An  affidavit  for  garnishment  stating  that  an  execution  has  been  is- 
sued on  a  judgment  against  the  principal  defendant  and  has  not 
been  returned,  is  sufficient  to  give  the  court  jurisdiction  over  the 
proceeding;  and  where  the  fact  that  an  execution  had  been  issued 
was  not  contested  in  the  trial  court  it  cannot  be  objected,  on  ap- 
peal, that  there  was  no  proof  of  that  fact.    Sanger  v,  Qv^nther, 

854 
Habeas  Corpus.    See  Criminal  Law,  2. 

HIGHWAYS. 
See  Municipal  Corporations. 

1.  Under  sec.  1298,  R.  S.,  an  order  laying  out  a  highway  is  only  prtma 

facie  evidence  of  the  regularity  of  the  proceedings,  and  itsin  valid- 
ity may  be  shown  by  proof  that  the  notices  required  by  sec.  1267 
were  not  given.    State  v,  Logue,  598 

2,  Though  the  owner  of  land  over  which  it  was  attempted  to  lay  out 

a  highway  signed  the  petition  therefor  and  hence  was  not  entitled 
to  notice  of  the  meeting  of  the  supervisors,  vet  he  may  avail  him- 
self of  the  want  of  notice  to  the  public  and  other  owners,  to  in- 
validate the  proceedings.  Ibid. 

8.  The  penalty  prescribed  by  sec.  1326,  R.  S.,  for  the  obstruction  of  a 
highway  cannot  be  recovered  for  a  mere  encroachment.  State  v, 
Pomeroy,  664 
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4  A  fence  intruding  into  a  highway,  but  not  hindering  or  renderine 
dangerous  the  travel  thereon,  is  a  nrere  encroachment.  Ihid, 

Holidays.    See  Evidence,  15. 

Homestead.  See  Divorce,  5,  6.  Duress.  Insolvency,  1.  Volun- 
tary Assignment,  2. 

Husband  and  Wipe.    See  Divorce.    Estoppel.    Liens,  2,  3. 

Imprisonment,  When  term  begins.    See  Criminal  Law,  I. 

Improvements.    See  Ejectment. 

Indefiniteness  in  pleading.    See  Liens,  1,  9.    Pleading,  1-3, 9. 

Indexes  to  records.    See  Registry  of  Deeds,  2-6. 

Injunction.    See  Equity,  2.    Pleading,  6.   Res  Adjudicata. 

INSOLVENCY. 

!•  The  homestead  of  an  insolvent  debtor  was  mortgaged  for  |10,000. 
It  contained  a  narrow  strip,  valued  at  $037.50,  in  excess  of  one 
fourtii  of  an  acre.  The  title  had  been  in  his  wife  for  nine  years 
before  he  applied  for  a  discharge  from  his  debts.  Held^  that  the 
failure  to  include  said  strip  in  the  inventorjr  of  his  estate  was  not 
sufficient  to  bar  a  discharge.     In  re  Mabbett,  351 

2.  Upon  an  application  by  an  insolvent  debtor  for  a  discharge  from  his 
debts,  the  question  whether  a  previous  conveyance  or  mortgage  of 
his  property  was  made  with  mtent  to  defraud  his  creditors  is  a 
question  of  fact  and  should  be  passed  u|x>n  as  such  by  the  jury  or 
court.  Ibid. 

INSTRUCTIONS  TO  JURY. 

See  Account  Stated.  Agency.  Appeal,  9.  Ck)NTRACT8,  2,  6.  Dam- 
ages, 8.  False  Representations.  Limitation  op  Actions,  4. 
Negwgence. 

1.  It  is  not  error  to  refuse  to  give  instructions  the  substance  of  which 

has  been  given  in  the  general  charge.    McGrath  v.  Bloomer,       29 

2.  The  jury  were  repeatedly  told  that  the  defendant  was  entitled  to 

reai<on*able  compensation  for  collecting  a  claim,  and  that  they 
must  fix  the  same  from  all  the  testimony.  The  judge  remarked 
that  if  he  had  charged  ten  per  cent,  this  would  be  about  the 
amount  expended  for  railroad  fares  in  making  the  collection.  The 
jury  allowed  the  defendant  ten  per  cent.  Held,  that  the  hypo- 
thetical allusion  to  that  amount  was  not  error  prejudicial  to  the 
defendant.    Best  v.  Sinz,  243 

8.  Where  the  trial  court  would  have  been  justified  in  directing  a  ver- 
dict for  the  defendant,  the  plaintiff  was  not  injured  by  omissions 
in  the  instructions  given  or  by  the  refusal  to  give  others.  Fair' 
field  V.  Barrette,  463 

INSURANCE. 

Fire  Insurance,  See  Reference,  2. 
1,  The  agent  of  an  insurance  company  agreed  orally  with  the  plaintiff 
to  write  a  policy  insuring  certain  property  to  the  amount  of  $500, 
for  six  months  from  a  certain  time,  for  an  agreed  premium,  but 
said  that  the  company  might  be  unwilling  to  carry  the  risk  after 
he  had  reported  it.  He  did  not  write  any  policy  or  report  the  risk 
to  the  company.    Held,  that,  although  the  premium  was  not  in 
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fact  paid,  there  was  a  valid  contract  to  insure,  upon  which,  in  case 
of  a  I0H6  during  the  six.  months,  the  plaintiff  might  recover  from 
the  company  the  value  of  the  property  destroyed  not  exceeding  the 
$500.     Carnpbell  v.  American  F,  Ins,  Co,  100 

2.  The  plaintiff  having  given  the  company  notice  of  the  loss,  it  is  no 
defense  to  the  action  that  he  did  not  make  proofs  of  loss  in  the 
manner  which  the  policy,  had  one  been  issued  according  to  the 
agreement,  would  have  required,  especially  where  the  defendant 
has  denied  all  liability  on  the  ground  that  it  never  insured  or 
agreed  to  insure  the  property.  IbidL 

8.  The  agent  not  having  questioned  the  plaintiff  as  to  what  the  build- 
ing contained  besides  the  property  to  be  insured,  it  is  no  defense 
that  it  contained  other  property  which  increased  the  risk,  unless 
the  plaintiff  jTraudulently  concealed  that  fact.  IbicL 

4.  A  mortgage  provided  that  if  the  mortgagors  failed  to  insure  the  prop- 

erty the  mortgagee  might  insure  the  same,  the  expense  thereof 
being  added  to  the  mortgage  debt.  The  mortgagee  applied  to  the 
defendant  company  for  insurance  on  the  property  to  secure  his  in- 
terest therein.  The  defendant  issued  the  policy  in  suit,  insuring 
the  mortgagors  against  loss,  but  providing  that  the  loss,  if  any, 
snould  be  payable  to  the  mortgagee  as  his  interest  should  appear. 
The  policy  also  provided  that  it  should  be  void  if  the  assured  ob- 
tained other  insurance  on  the  property  or  any  part  thereof  without 
consent,  etc.  This  policy  was  delivered  to  the  mortgagee,  who 
paid  the  premium,  and  retained  the  policy  without  objection  for 
nearly  a  year  before  the  property  was  burned.     Held: 

(1)  The  mortgagee  was  bound  by  the  stipulations  of  the  policy. 

(2)  Subsequent  insurance  upon  the  property,  obtained  by  and 
insuring  the  interest  of  one  of  the  mortgagors,  avoided  the  policy. 
Oillett  V.  Livei-pool  iSb  L,  4&  G.  Ins.  Co.  208 

5.  To  show  that  a  policy  of  insurance  issued  to,  and  upon  the  property . 

of,  a  corporation  was  so  written  by  mistake  and  was  intended  to 
be  issued  to,  and  to  cover  only  the  interest  of,  a  stockholder  to 
whom  the  loss  was  made  payable^  the  proofs  must  be  entirely 
plain  and  convincing  beyond  reasonable  controvei*sy ;  otherwise 
the  writing  will  be  held  to  express  correctly  the  intention  of  the 
pai-ties.    Blake  Opera  House  Co.  v.  Home  Ins.  Co.  667 

Life  Insurance. 

6.  By  the  terms  of  a  contract  of  life  insurance  the  company  agreed  to 

pay  to  the  beneficiary,  upon  the  death  of  the  insured,  **  eighty  per 
cent,  of  an  assessment  levied  and  collected  therefor,  not  exceeding 
$4,000,"  etc.  Held,  that  for  a  breach  of  such  contract  by  neglect 
and  refusal  to  make  the  assessment  the  beneficiary  may  maintain 
an  action  at  law  and,  if  it  appears  that  such  an  assessment  would 
have  produced  a  substantial  sum,  may  recover  substantial  dam- 
ages.   Jackson  v.  N.  W,  ifut.  Belief  Ass'n,  507 

Interest.    See  Logs  and  Timber,  1.    Partnership,  1. 

Interpleader.    See  Parties,  1. 

Intervention.    See  Receivers. 

Intoxicating  Liquors.    See  Excise  Laws. 

Joinder. 
Of  causes  of  action.    See  Parties.  2.    Pleading,  6,  9. 
Of  parties.    See  Liens,  5.    Parties,  2,  3.    Partnership,  5  (2).    Res 

Adjudicata. 
Of  several  orders  in  one  appeal.    See  Appeal,  10. 
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JUDGMENT. 

Offer  of  judgment    See  Loos  and  Timber,  2. 

Motion  for  judgment  on  pleadings.    See  Pleading,  4. 

In  divorce  action:  Division  of  estate.    See  Divorce,  5. 

In  action  to  enforce  lien.    See  Liens,  5. 

In  ejectment.    See  Ejectment,  2. 

In  prosecution  for  unlicensed  sale  of  liquors.    See  BlxciSB  Laws,  2. 

For  too  large  an  amount.    See  Mortqages,  2,  4. 

Modification,    See  Divorce,  6. 

AuthenticAxtion,    See  Circuit  Courts. 

As  evidence  of  matters  recited.    See  Evidence,  1. 

Res  adjudicata.    See  Divorce,  6.    Res  Adjudicata. 

Vaoxiiing, 
Under  sec.  2832,  R.  S.,  the  circuit  court  may,  at  a  subseqaeut  term 
within  one  year,  relieve  a  party  from  a  judgment  against  him 
through  his  surprise  or  excusable  neglect.    Black  v.  Hurlbui,  126 

Reversal  on  appeal.  See  Appeal.  1-9, 11,  12.  Circuit  Courts.,  Dam- 
ages, 4.  Evidence,  5.  Excise  Laws,  2.  False  Representa- 
tions. Garnishment.  Instructions  to  Jury.  Mortgages,  2, 
4.    Partnership.  4. 

Discharge,    See  Contracts,  8  (5). 

Judicial  Notice.    See  Bili^  and  Notes,  8. 

Jurisdiction.  See  Attorneys,  7.  Circuit  Courts.  Divorcb^  t 
Garnishment. 

Justices'  Courts.    See  Limitation  op  Actions,  3. 

Land  Contract.    See  Vendor,  etc.  op  Land. 

Landlord  and  Tenant.    See  False  Representations. 

Lands  Sold  for  Taxes.    See^EGisTRY  of  Deeds,  I. 

License  to  mine,  etc.    See  Mines  and  Mining. 

License  Laws.    See  Excise  Laws. 

LIENS. 

Cf  Mechanics,  Material-men,  etc, 

1.  In  an  action  to  enforce  a  lien  for  machinery  and  materials  furnished 

and  labor  performed,  a  complaint  to  which  is  annexed  a  copy  of 
an  agreement  under  which  certain  specified  articles  were  to  be 
furnished  for  a  certain  price,  and  abi4l  of  particulars  of  all  char^^^es, 
including,  as  one  item,  the  articles  furnished  under  the  specific 
contract,  is  held  to  be  sufficiently  definite  and  certain,  although  it 
does  not  state  separately  a  cause  of  action  for  the  articles  furnished 
under  the  written  agreement,  and  one  for  the  other  articles  fur- 
nished and  labor  performed.     Barnes  v.  Stacy,  1 

2.  Under  sec.  3814.  R.  S.,  as  amended  by  ch.  349,  Laws  of  1885,  one  who 

furnishes  materials  for  a  house  which  a  husband  isr  building  on  bis 
wife's  land  with  her  knowledge  and  consent,  may  have  a  lien 
therefor  upon  such  land  although  it  was  understood  that  the  hus- 
band should  pay  the  entire  cost  of  the  house.     Heath  v,  Solles,  217 
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8.  Under  sec.  3314,  R.  S.,  as  amended  by  oh.  849,  Laws  of  1886,  one' 
who  furnishes  materials  for  a  house  which  a  husband  is  building 
on  his  wife's  land  with  her  knowledge  and  consent,  may  have  a 
lien  therefor  upon  such  land,  although  the  materials  were  pur- 
chased by  the  husband  upon  credit  without  the  authority  of  his 
wife.    Heath  v,  Solles,  ante,  p.  217,  followed.    North  v.  La  Flesh, 

520 

4.  The  fact  that  such  materials  are  charged  in  one  continuous  account 

with  non-1  ienable  goods  sold  to  the  husband,  does  not  impair  the 
right  to  a  lien  therefor,  where  the  value  of  the  lienable  materials 
can  easily  be  ascertained  from  the  account  itself  without  a  re- 
statement thereof.  Ibid, 

5.  In  such  a  case,  in  an  action  against  both  husband  and  wife,  the 

plaintiff  may  have  a  judgment  against  the  husband  for  the  whole 
amount  of  his  account,  and  a  further  judgment  making  a  portion 
of  that  amount  a  lien  upon  the  land  of  the  wife.  Ibid, 

6.  In  such  a  case  the  non-lienable  items  in  the  account  against  the 

husband  included  more  than  $280  which  the  plaintiff  had  advaViced 
without  charge,  for  the  accommodation  of  the  husband,  to  pay 
freights  chargeable  to  the  latter.  Payments  amounting  to  about 
$310  had  been  made  on  the  general  account,  no  application  thereof 
being  made  by  the  pai-ties.  Held,  that  it  was  equitable  to  apply 
all  such  payments  on  the  non-lienable  items.  Ibid. 

7.  The  fact  that  the  petition  for  the  lien  states  that  the  materials  were 

sold  to  both  the  husband  and  the  wife,  while  the  complaint  and 
the  proofs  show  that  they  were  sold  to  the  husband  alone,  is  imma- 
terial. The  petition  might  be  amended  at  any  time  to  correspond 
with  the  complaint  and  proofs.  Ibid, 

8.  So  it  is  an  immaterial  variance  that  the  petition  states  that  the  ma- 

terials were  used  in  the  erection  of  a  certain  building  on  the  land 
in  question,  while  the  complaint  alleges  that  they  were  used  in  the 
erection  of  a  house  and  barn  thereon.  Ibid. 

9.  In  the  petition  for  a  lien  it  is  sufficient  to  describe  the  building  for 

which  the  materials  were  furnished  as  **  a  certain  building,"  if  the 
land  on  which  \hi  building  stands  is  accurately  described.      Ibid, 

On  Logs  and  Timber, 

10.  Under  sees.  1,  2,  ch.  469,  Laws  of  1885,  the  vendor  of  supplies  to  be 

used  in  a  logging  camp,  and  which  were  in  fact  used  in  such  camp 
by  the  vendees  in  getting  out  logs,  is  entitled  to  a  lien  on  the  logs 
for  the  amount  due,  although  the  supplies,  before  being  so  used, 
were  placed  by  the  vendees  in  their  store  to  be  sold  at  a  profit  to 
their  employees  and  others.    Stacy  v.  Bryant,  14 

11.  In  an  action  to  enforce  a  lien  upon  logs  the  description  of  the  logs 

in  the  complaint  and  the  petition  for  a  lien  may  be  amended  to 
conform  to  the  evidence  which  was  admitted  without  objection, 
when  it  is  evident  that  the  defendant  is  not  surprised  by  such 
amendment  and  no  injustice  is  done  thereby.  Ibid, 

12.  Under  sec.  1,  ch.  469,  Laws  of  1885,  alien  is  given  where  supplies  are 

furnished  to  be  used,  and  are  in  fact  used,  in  the  cutting,  etc.,  of 
logs  in  any  of  the  counties  named;  and  the  residence  of  the  per- 
son furnishing  the  supplies,  or  the  place  where  they  are  delivered 
to  the  person  who  uses  them,  is  wholly  immaterial.  Patten  v, 
N,  W.  Lumber  Co,  233 

LiFB  Insurance.    See  Insurance,  6. 
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'     LIMITATION  OF  ACTIONS. 

See  Abybbsb  Possession.    Appeal,    1,   2.    Partnebship,  8,  6  (8). 

Towns,  2. 

L  A  complaint  alleging  that  between  September  1  and  December  1, 
1878,  the  plaintiff  rendered  services  for  the  defendant  which  were 
reasonably  worth  $4,000,  '*  which  sum  became  due  ^some  time  in 
September,  18M4,"  is  held^  on  demurrer,  to  show  that  the  cause  of 
action  accrued  as  early  as  December  1,  1873.  The  allegation  that 
the  sum  became  due  in  1884  is  a  mere  conclusion  of  law,  unsup- 
ported by  the  facts  stated,  and  must  be  disregarded.  Tucker  v, 
Lovejoy,  66 

2.  No  record  evidence  of  the  time  when  a  summons  issued  by  a  justice 
of  the  peace  was  delivered  to  the  sheriff  for  service  being  required 
by  statute,  such  time  may  be  proved  by  parol.  Town  of  Wood- 
ville  V.  Totvn  of  Harrison,  860 

8.  If  after  a  summons  issued  by  a  justice  of  the  peace  is  delivered  to 
the  sheriff  for  service  the  return  day  fixed  therein  is  changed, 
such  alteration  makes  another  and  entirely  different  process  of  it, 
which,  in  contemplation  of  law,  the  sheriff  did  not  and  could  not 
receive  until  the  alteration  was  made.  And  the  fact  and  time  of 
such  alteration  may  be  proved  by  parol.  Ibid, 

4.  The  question  whether  the  plaintiff's  claim  was  "  for  the  balance  due 
upon  a  mutual  and  open  account  current  "(sec  4226.  R.  S.)  and 
therefore  not  barred  by  the  statute  of  limitations,  is  held,  on  defend- 
ant's appeal,  to  have  been  fairly  submitted  to  the  jury  by  instruc- 
tions to  the  effect  that  such  an  account  must  contain  creditsas  well 
as  debits,  that  the  burden  of  proof  was  upon  the  plaintiff,  and  that 
the  jury  must  determine  whether  it  was  such  an  account  and,  if  so, 
the  amount  due  thereon.    Dunn  v.  Estate  of  Fleming^  545 

Live  Stock.    See  Railroads,  2-4. 

LOGS  AND  TIMBER. 
See  Contracts,  1.    Liens,  10-12. 

1,  Where,  in  an  action  for  the  wrongful  cutting  of  timber,  the  plaint- 
iff recovers  as  damages,  under  sec.  4269,  R.  S.,  the  highest  market 
value  of  such  timber  while  in  the  possession  of  the  defendants  he 
is  not  entitled  to  recover  interest  on  such  value.  Smith  v,  Mor- 
gan, 875 

8.  In  an  action  for  the  wrongful  cutting  of  timber  an  offer  of  judg- 
ment und*^r  sec.  4269,  R.  S.,  is  only  available  to  the  defendant  to 
prevent  further  costs,  in  cases  where  **the  jury  find  such  cutting 
was  bv  mistake."  An  offer  of  judgment  under  that  section  is  not 
available  under  sec.  2789.  Ibid. 

8.  By  the  terms  of  a  contract  logs  were  to  be  delivered  into  a  certain 
stream  **  in  good  driving  water,"  and  landed  **80  that  they  could 
bo  easily  started  through  the  dam  in  the  spring."  It  appeared 
that  at  the  point  where  the  logs  were  landed  the  stream,  at  its  or- 
dinary stage,  really  had  no  good  driving  water,  but  that  at  times 
of  high  water  logs  could  be  run  therefrom  by  means  of  the  water 
set  back  from  a  flooding  dam  below ;  and  the  evidence  tended  to 
show  that  the  logs  might  have  been  run  down  the  stream  had 
not  the  dam  below  been  choked  with  other  logs.  Held,  that  it 
was  not  error  to  submit  to  the  jury  the  question  whether  the  logs 
were  delivered  in  good  driving  water.     Garvin  v.  Gates,  618 
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MARRIED  WOMEN. 

See  Damages,  2,    Divorce.    Estoppel. 
Obligations  and  conveyances  executed  by  and  to  a  married  woman 
in  her  baptismal  name  aie  valid.    Lane  v.  Duchac,  646 

MASTER  AND  SERVANT. 

1.  The  risk  from  an  uncovered  saw  projecting  over  its  frame  and 

partly  across  a  narrow  passage-way  along  which  a  servant  in  a 
mill  is  obliged  to  go  in  the  performance  of  his  duties,  being  ap- 
parent, is  assumed  by  the  servant  in  accepting  and  remaining  m 
the  service.    Stephenson  v.  Duncan,  404 

2.  A  servant  having  the  right  to  abandon  the  service  because  it  is  dan* 

gerous  may  refrain  for  a  reasonable  time  from  so  doing  in  conse- 
quence of  assurances  by  the  master  that  the  danger  shall  be 
removed,  and  will  not  bo  held  to  have  thereby  assumed  the  risk. 
But  if  he  continues  in  the  service  for  a  time  longer  than  it  is  rea- 
sonable to  allow  for  the  performance  of  the  master's  promise  he 
will  be  deemed  to  have  waived  his  objection  and  assumed  the 
risk.  Ibid, 

Maxims. 

De  minimis  non  curat  lex,  18,  42. 

Persona  conjuncta  a?(iuiparatur  interesse  proprio,  494. 

Qui  prior  est  in  tempore,  potior  est  in  jure,  662. 

Stare  decisis,  414. 
Mechanics*  Liens.    See  Liens,  1-9. 
Medical  Books.    See  Evidence,  5. 
Mills  and  Mill  Dams.    See  Pleadings,  6. 

MINES  AND  MINING. 

1.  By  the  terms  of  a  mining  license  a  range  of  mineral  was  not  to  be 

worked  beyond  a  point  300  yards  west  of  a  certain  fence.  When 
it  had  been  worked  for  nearly  half  of  the  distance  the  crevice 
pinched  out  and  became  barred  by  a  solid  wall  of  rock.  A  shaft 
was  then  sunk  about  forty-five  feet  ahead,  and  by  drifting  from  it 
a  few  rods  in  the  same  direction  a  crevice  was  struck  m  which 
mineral  was  again  found.  The  crevice,  before  it  reached  the 
barrier,  and  after  the  barrier  was  passed,  was  of  the  same  gen- 
eral character,  and  there  was  no  change  in  its  general  direction  or 
in  the  rock  or  the  mineral  found.  Held,  that  the  crevice  west  of 
the  barrier  was  a  continuation  of  the  crevice  or  range  east  of  it, 
and  that  there  was  no  new  discovery  such  as  would  give  rights 
not  limited  by  the  terms  of  the  original  license.  Raubeck  v,  An- 
thony, 572 

2.  The  limitation  on  the  right  to  work  the  range  having  been  created 

by  contract,  the  discoverers  of  the  range  and  those  claiming  under 
them  could  be  relieved  therefrom  only  by  contract;  and  the  evi- 
dence (showing,  among  other  things,  that  the  land-owner  toM  one 
of  the  owners  of  the  range  to  go  where  he  pleased  upon  the  range 
and  work  it  as  he  pleased)  is  held  insufficient  to  show  that  the  lim- 
itation was  ever  abrogated.  Ibid, 

Mistake,    See  Equity,  8.    Insurance,  5.    Vendor,  etc.  op  Land,  6. 
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MORTGAGEa 

See  Chattel  Mortgaqes.    Contracts,  9.    Divorcr,  6.    Duress.    In- 
surance, 4.    Taxation,  6. 

1.  The  testimony  of  the  parties  being  in  direct  conflict  as  to  whether  a 
certain  payment  was  made  upon  a  mortgage  debt,  and  there  being 
no  other  evidence  on  the  subject,  this  court  will  not  disturb  the 
finding  of  the  referee  and  trial  court  disallowing  such  payment 
Killops  V,  Stephens,  111 

d.  In  a  judgment  of  foreclosure  the  court  allowed  as  attorney's  fees  a 
sum  greater  than  that  stipulated  in  the  mortgage,  but  before  ap- 
peal the  plaintiff  remitted  the  excess,  giving  notice  thereof  to  the 
defendants.    Held,  that  the  error  was  cured.  Ibid. 

5.  In  an  action  to  foreclose  a  mortgage  securing  a  non-negotiable  note 

or  contract  for  the  payment  of  money,  an  allegation  that  the 
plaintiff  paid  the  mortgagee  the  whole'amount  due  thereon  (stat- 
mg  time,  place,  and  amount).  **  for  and  in  consideration  of  which" 
the  mortgagee  '*  then  and  there  sold,  assigned,  and  delivered  to 
said  plaintiff  all  her  right,  title,  and  interest  in  and  to  said  con- 
tract and  mortgage  and  the  amount  due  thereon,"  suflSciently 
avers  the  transfer  of  the  securities  to  the  plaintiff,  and  shows  his 
ownership  thereof  and  his  right  to  maintain  the  action.  Morris  v. 
Peck,  483 

4.  In  an  action  to  foreclose  a  mortgage  the  defendant  appeared  and 
had  due  notice  of  the  application  for  judgment.  By  a  mistake  ia 
computation  the  amount  which  the  reiferee  reported  to  be  due  after 
deducting  payments,  and  which  was  inserted  in  the  judgment, 
was  slightly  too  large,  f/ie/d,  that  the  defendant  must  have  called 
the  attention  of  the  trial  court  to  the  error,  or  at  least  have  de- 
manded that  the  plaintiff  remit  the  excess,  before  such  error  will 
be  available  to  him  on  appeal.  Zwickey  v.  Haney,  (J3  Wis.  4W. 
distinguished.  Ibid, 

6.  After  loaning  money  and  taking  a  note  and  mortgage  as  security, 

a  loan  agent  charged  the  amount  thereof  to  a  client  whose  money 
(exceeding  such  amount)  be  held  with  authority  to  invest  it  in  his 
discretion.  Held,  in  an  action  by  the  client  to  foreclose  tlie  mort- 
gage, that  the  note  and  mortgage  were  thereby  transferred  to  the 
client,  although  the  papers  remained  in  the  hands  of  the  agent 
and  he  did  not  report  the  transaction  to  the  client  until  long  after. 
Lane  v.  Duchac,  646 

6.  A  valid  sale  and  transfer  of  a  non-necotiable  note  secured  by  mort- 

gage may  be  made  by  parol,  and  such  a  sale  carries  with  it  the 
mortgage  as  an  incident  of  the  debt.  A  defect  in  the  acknowledg- 
ment of  the  formal  assignment  of  the  mortgage  is  therefore  imma- 
terial. Ibid. 

7.  A  mortgager  paid  the  amount  of  the  mortgage  debt  to  loan  agents 

through  whom  he  had  borrowed  the  money,  for  the  purpose  of  dis- 
charging the  mortgage.  He  knew  that  the  mortgage  and  the  note 
secured  thereby  were  not  in  the  hands  of  such  agents  but  had 
been  sent  to  another  person  for  whom  they  had  acted.  The  agents 
had  no  general  authority  to  collect  money  for  such  other  person, 
and  the  mortgagor  had  no  right  to  assume  that  such  authority 
had  been  given  to  them.  They  did  not  attempt  to  release  the 
mortgage,  but  only  undertook  to  procure  a  release  from  or  through 
such  other  person.  Held,  that  the  payment  to  such  agents  did  not 
discharge  the  debt.  Ibid, 
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MUNICIPAL  CORPORATIONS. 
See  Counties.    Equity,  2.    Pleading,  1.    Towns. 

1.  It  is  not  error  for  the  trial  court  to  assume  that  an  excavation  sev- 

eral feet  deep  in  the  line  of  a  sidewalk  is  a  defect  in  the  walk 
unless  properly  guarded.     McOrath  v.  Bloomer,  29 

2.  A  provision  in  a  city  charter  that  no  action  against  the  city  for  inju- 

ries sustained  by  reason  of  any  defect  in  any  street  shall  be  main- 
tained unless  written  notice  of  tho  injury  was  given  to  the  proper 
officers  within  five  days  of  the  occurrence  thereof,  does  not  apply 
where  the  injury  was  caused  by  a  nuisance  cteated  by  the  positive 
acts  of  the  city's  agents,  such  as  leaving  a  large  wooden  roller  in 
the  street.  [Qticere,  whether  the  provision  requiring  notice  to  be 
given  within  Jive  days  is  not  invalid,  as  fixing  a  time  unreasonably 
short.]    Hughes  v.  Fond  du  Lac,  880 

8.  The  board  of  street  commissioners  of  a  city,  disregarding  the  require- 
ment of  the  charter  that  all  work  for  the  city  should  be  let  by 
contract,  resolved  that  the  work  of  repairing  and  reconstructing  a 
bridge  should  be  done  by  themselves  under  the  supervision  of  their 
committee  and  a  superintendent  appointed  by  them.  Held,  that 
for  injuries  to  a  person,  caused  by  the  negligence  of  the  employees 
of  the  board  engaged  in  doing  the  work  in  pursuance  of  such  reso- 
lution, the  street  commissioners  were  liable  individually,  and  the 
city  was  not  liable.    Robinson  v.  Hohr,  486 

Mutual  Benefit  Societies.    See  Insurance,  6. 

Name.    See  Married  Women. 

NEGLIGENCE. 

See  Bills  and  Notes,  1.    Municipal  Corporations.    Railroads,  8-6. 

Verdict,  2. 

1.  An  accident  to  a  railroad  train  was  caused  by  the  breaking  of  the 

side-rods  of  the  engine.  The  speed  at  which  the  train  was  run- 
ning was  not  unlawful  or  unusual,  and  it  was  not  shown  that  it 
would  tend  to  contribute  to  such  breakage.  Held,  that  it  was 
not  error  to  instruct  the  jury  that  the  speed  of  the  train  had  no 
connection  with  the  accident  and  could  not  be  considered  on  the 
question  of  negligence.     Beery  r.  C  iSb  N,  W.  R,  Co,  197 

2.  An  instruction  that  the  jurv  should  feel  **  reasonably  certain  "  as  to 

what  they  should  find  to  be  the  cause  of  an  accident,  is  held  not 
erroneous.  Ibid, 

Negotiable  Instruments.    See  Bili^  and  Notes.    Contracts,  9. 

NEW  TRIAL. 

To  support  a  motion  for  a  new  trial  on  the  ground  of  newlv  discov- 
ert evidence  that  the  breaking  of  the  side-rods  on  defendant's 
engine  was  the  result  of  negligence,  the  plaintiff  filed  afiidavits  of 
two  section  men  that  on  the  day  after  the  accident  they  picked  up 
pieces  of  the  strap  or  iron  frame  which  held  the  brasses  of  the  side- 
rod  in  place,  and  now  have  such  pieces  in  their  possession.  The 
plaintiff's  own  affidavit  stated  that  he  had  examined  such  pieces 
since  the  trial,  and  that  one  of  them  plainly  showed  that  it  had 
been  cracked  for  some  time  before  the  final  break.    Plaintiff's  de- 
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scription  of  this  piece  wae  adopted  in  the  affidavits  of  the  sectioo 
men,  but  in  none  of  the  affidavits  was  there  any  attempt  to  de- 
scribe the  appearance  of  tiie  piece  when  it  was  picked  up,  but 
only  its  appearance  after  it  had  been  lying  about  exposed  to  the  air 
and  dirt  for  several  months.    Held,  that  it  was  not  error  to  refuse 
to  grant  the  new  trial,  the  appearance  of  the  piece  after  such  ex- 
posure not  warranting  any  inference  that  there  was  an  old  crack 
therein  at  the  time  of  the  accident.    Beery  v.  C  N,  W.  R,  Co.  197 
Notice. 
Of  trial.    See  Appealable  Order,  1. 
Of  proceedings  to  lay  out  highway.     See  Highways,  1,  3. 
Of  injury  on  street.    See  Municipal  Corporations,  2. 
Of  motion  to  strike  out  demurrer.     See  PLEADiNO,  5. 
Of  meeting  of  board  of  review.    See  Taxation. 
Constructive  notice  of  conveyances.    See  Registry  of  Deeds. 
Nuisance.    See  Municipal  Corporations,  2. 
Obstructions.    See  Highways,  8,  4. 
Offer  of  judgment.    See  Logs  and  Tihbeb,  2. 

Officers. 

Assessors.    See  Taxation,  5. 

Attorneys  at  law.    See  Attorneys. 

Board  of  review.    See  Taxation,  1-5. 

Of  city.    See  Equity,  2.    Municipal  Corporations,  2,  8. 

Of  corporation.    See  Bills  and  Notes,  1,  2.    Rbuoious  Societiss,  6. 

Receivers.    See  Receivers. 

Register  of  deeds.    See  Registry  of  Deeds. 

Sheriff.    See  Limitation  of  Actions,  2, 8, 
Opinions.    See  Evidence,  6,  7. 
Ouster.    See  Reugious  Societies,  6. 
Parent  and  Child.    See  Duress.    Evidence,  9. 

PARTIES. 

See  Contracts,  9.    Liens,  5.    Mortgages,  3.  6,  6.    Municipal  Corpo- 
rations, 8.    Partnership,  6  (2).    Res  Adjudicata. 

1.  Sec.  2610,  R.  S.  (providing  that  a  defendant  against  whom  an  actioa 
is  pending  upon  a  contract  may  apply  for  an  order  substituting  in 
his  place  a  person,  not  a  party  to  the  action,  who  makes  agamst 
him  a  demand  for  the  same  debt),  does  not  apply  to  a  defendant 
sued  for  the  purchase  price  of  logs  to  which  the  persons  sojight  to 
be  substituted  claim  title  adverse  to  that  of  his  vendor,  the  plaintiff. 
Baxter  v.  Day,  27 

3.  In  an  action  to  quiet  title  to  land  and  to  have  a  certain  deed  declared 
valid,  all  persons  claiming  interests  in  the  premises  hostile  to  such 
deed  and  which  would  be  affected  by  a  iudguient  affirming  its  va- 
lidity, may  be  made  parties,  although  they  claim  separate  parcels 
of  the  land :  and  there  is  no  misjoinder  of  causes  of  action,  al- 
though it  is  asked  that  the  plaintiff's  title  under  such  deed  be  es- 
tablished as  against  the  claims  of  all  the  defendants.  Leinenkugel 
V.  Kehl,  238 

8.  Though  two  have  joined  in  a  power  of  attorney  authorizing  a 
third  person  to  collect  their  respective  shares  on  the  distribution  of 
an  intestate  estate,  one  may  sue  alone  to  recover  his  share  so 
collected.    Best  v,  Sinz,  243 
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PARTNERSHIP. 

See  Appeal,  4,  5.    Equity,  8.    Receivers.    Voluntary  Assignment, 

1-8. 

1.  The  allowance  of  interest  in  taking  partnership  accounts  depends 
upon  the  circumstances  of  each  particular  case.  Upon  the  facts 
in  this  case,  there  having  been  no  agreement  between  the  parties 
as  to  allowing  or  chargijig  interest  prior  to  the  ascertainment  of 
balances,  it  is  held  that  the  plaintin  should  have  interest  on  the 
amount  found  due  him  from  the  commencement  of  the  suit.  Car- 
roll v.  Little,  52 

3.  The  business  of  a  copartnership  may  be  transacted  without  the  use 

of  a  firm  name,  and  it  may  be  agreed  that  the  names  of  the  indi- 
vidual partners  or  any  one  or  more  of  them  shall  be  used  and  bind 
the  firm.    Secerson  i\  Porter^  70 

8.  The  claim  of  surviving  partners  against  the  estate  of  a  deceased 
partner  for  contribution  for  losses  sustained  by  the  firm  is  a  con- 
tingent claim  which  does  not  become  absolute  until  the  business 
of  the  firm  is  settled,  the  assets  converted,  and  the  debts  paid,  and 
which  (under  sec.  3860.  R.  S.)  need  not  be  presented  for  allowance 
until  it  so  becomes  absolute.-  If,  before  such  claim  becomes  abso- 
lute, the  estate  of  the  deceased  partner  has  been  settled  and  the 
assets  distributed,  the  claim  is  not  barred  by  sec.  8844,  R.  S.,  but 
the  surviving  partners  may  puraue  their  remedy  against  the  heirs 
and  distributees  under  ch.  141,  R.  S.    Logan  v.  Dixon,  688 

4.  To  establish  a  claim  for  contribution  from  the  estate  of  a  deceased 

gartner,  the  state  of  the  accounts  of  the  several  partners  with  the 
rm  should  be  shown,  as  well  as  the  fact  that  upon  the  closing  up 
of  the  business  there  were  losses  which  were  paid  by  the  surviving 
pai'tners  out  of  moneys  not  belonging  to  the  firm.  But  where,  in 
an  action  to  enforce  such  contribution,  it  was  admitted  in  the 
pleadings  that  each  partner  had  an  equal  interest  in  the  business, 
and  the  trial  proceeded  throughout  on  the  implied  understanding 
that  neither  partner  had  contributed  more  than  his  share  to  the 
capital  stock  and  that  if  there  were  any  losses  upon  the  closing  up 
of  the  business  each  was  liable  to  contribute  equally  to  pay  the 
same,  and  the  trial  court  was  not  requested  to  take  proofs  or  make 
findings  on  that  subject,  and  on  appeal  it  is  not  claimed  that  the 
appellants  would  be  in  any  way  benefited  by  the  taking  of  an  ac- 
count to  show  the  status  of  each  partner  with  the  firm,  a  judg- 
ment rendered  on  the  theory  of  the  equal  liability  of  the  partners 
will  not  be  reversed  for  the  want  of  a  formal  finding  on  tnat  sub- 
ject. ItncL 

5.  W.  &  L.,  as  partners,  holding  mortgages  on  certain  logs  and  lumber, 

took  possession  thereof  and  proceeded  to  manufacture  and  sell  the 
same  under  an  agreement  with  the  mortgagors  to  apply  the  pro- 
ceeds on  the  mortgage  debts,  the  residue  if  any  to  be  returned  to 
such  mortgagors.  The  value  of  the  property  largely  exceeded  the  ' 
debts.  L.  assumed  charge  of  the  property  and  of  the  execution  of 
the  agreement  with  the  mortgagors,  one  o.  being  employed  by  the 
firm  to  do  the  woik.  Without  the  knowledge  of  W.,  L.  became  a 
secret  partner  with  S.,  and  they  together,  fraudulently  and  to  the 
injury  of  W.,  mismanaged  the  business  of  executing  the  agree- 
ment with  the  mortgagors,  converting  large  quantities  of  the 
mortgaged  property  and  its  proceeds  to  their  own  use  without 
accounting  therefor  to  W.  or  the  firm  of  W.  &  L.  Afterwards 
the  firm  of  W.  &  L.  was  dissolved,  and  in  the  division  of  assets 
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the  mortgages  and  mortgaged  property  were  transferred  to  L., 
who  took  ail  the  rights  and  assumed  all  the  obligations,  liabilities, 
and  duties  of  the  firm  in  respect  thereto.  L.  having  died,  the 
mortgagors  brought  suit  to  compel  W.,  as  surviving  partner,  to 
account  for  the  mortgaged  property  and  its  proceeds.  The  ad- 
ministrators of  L.  refused  to  assume  the  defense,  and  W.  was 
compelled  to  defend  the  suit  and  afterwards  to  pay  a  judgment 
rendered  against  him  therein.     Held: 

(1)  After  the  mortgaged  property  and  the  rights  and  obligations 
pertaining  thereto  were  transferred  to  L,  the  same  ceased  to  be 
partnership  property,  and  «s  between  L.  and  W.  the  latter  became 
a  mere  surety  for  the  faithful  performance  by  L.  of  the  agreement 
with  the  mortgagors.  The  amount  of  the'judgment  which  W. 
was  compelled  to  pay  by  reason  of  L.*s  failure  to  perform  such 
agreement,  is,  therefore,  a  proper  claim  against  the  estate  of  L. 
without  reference  to  other  partnership  matters.  [Whether  W.  has 
a  right  to  be  reimbursed  by  said  estate  for  his  expenses  incurred 
in  defending  the  suit  brought  by  the  mortgagors,  not  determined.] 

(2)  The  fact  that  8.  may  also  be  liable  to  W.  by  reason  of  his 
participation  in  the  fraudulent  mismanagement  of* the  business  as 
aforesaid,  does  not  interfere  with  the  right  of  W.  to  present  his 
claim  against  the  estate  of  L. 

(3)  Such  claim  of  W.  was  a  contingent  claim  which  did  not  be- 
come absolute  until  he  paid  the  judgment,  and  (under  sec  3860, 
R.  8.)  it  might  be  presented  at  anv  lime  within  one  year  after  it  so 
became  absolute.     Webster  v.  Estate  of  Lawson,  561 

PAYMENT. 

See  Contracts,  8  (2).    Counties.    Liens,  6.    Mortqaoes,  1,  7. 

In  an  action  to  recover  the  amount  of  a  draft  alleged  to  have  been 
collected  by  the  defendant,  it  ajipeared  that  before  receiving  said 
draft  the  defendant  had  received  other  drafts  upon  the  same 
debtor  for  collection,  and  that  the  debtor  in  making  payments  hsd 
not  directed  the  application  thereof.  Held,  that  to  maintain  the 
action  the  plaintiff  must  show  that  the  debtor  had  paid  to  the  de- 
fendant a  sum  more  than  sufficient  to  satisfy  the  other  drafts. 
North  Wis.  Lumber  Co,  v.  Am.  Exp.  Co.  >  656 

Perpetuities.    8ee  Reugious  Societies,  5. 

Personal  Property.  See  Appeal,  1,  10.  Attachment.  Bills  and 
Notes.  Carriers.  Chattel  Mortgages.  Contracts,  1, 9.  Es- 
tates OF  Decedents,  1.  Estoppel.  Evidence.  8,  12,  13.  Ex- 
cise Laws.  EIxecutions.  Garnishment.  Liens,  10-12.  Plead- 
ing, 8.  Receivers.  Taxation,  3,  6.  Voluntary  Assignment, 
8.    Wills,  4,  5. 

PLEADING. 

Bee  Appealable  Order,  8.  Attorneys,  5.  Contracts,  8  (4).  Equity, 
8.  Excise  Laws,  1.  Liens,  1,  7-9,  11.  Limitation  of  A^ctions, 
1.    Mortgages,  3.    Parties,  2.    Slander, 

1.  In  an  action  for  injuries  sustained  by  reason  of  a  defective  side- 
walk, a  general  allegation  that  the  walk  was  defective  or  out  of 
repair  at  tlic  place  named,  or  at  most  briefly  stating  in  what  the 
defect  consisted,  is  sufficient  without  describing  the  defect  in  de- 
tail.   Barney  v.  City  of  Hartford,  f5 
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2.  A  complaint  may  be  eufficiently  definite  and  certain  as  to  the  nat- 
ure and  amount  of  damages  without  stating  all  that  the  defend- 
ant would  be  entitled  to  have  stated  in  a  bill  of  particulars.  Ibid. 

8.  The  real  object  of  a  motion  was  to  have  a  complaint  made  more 
definite  and  certain,  but  it  also  asked  that  the  plaintiff  be  required 
to  furnish  a  bill  of  particulars  as  to  his  loss.  It  being  held  that 
the  complaint  was  sufficiently  definite  and  certain,  an  order  de- 
nying the  motion  is  affirmed  without  prejudice  to  the  right  to  ask 
for  a  bill  of  particulars.  Ibid. 

4.  A  motion  for  judgment  on  the  pleadings  on  the  ground  that  a  de- 
murrer is  frivolous  is,  in  substance  and  legal  effect,  a  motion  to 
strike  out  the  demurrer.     Chith  v,  L/uhach,  131 

6.  Under  sec.  2681,  R.  S.,  upon  striking  out  a  frivolous  demurrer,  the 
court  may  make  the  payment  of  costs  a  condition  of  the  privilege 
of  pleading  over,  although  costs  were  not  asked  for  in  the  notice 
of  the  motion  to  strike  out.  Ibid, 

6.  A  complaint  alleges  that  the  defendants  wrongfully,  by  means  of 

their  dam  and  works  on  a  river,  prevent  the  water  from  coming 
to  plaintiff's  two  mills  in  such  quantities  and  at  such  times  as  to 
successfully  run  such  mills.  Tne  facts  as  to  each  mill  are  stated 
in  a  separate  count,  and  it  appears  that  the  plaintiff's  right  to  the 
water  as  to  one  of  his  mills  is  as  a  riparian  proprietor,  and  as  to  the 
other  is  under  a  grant,  from  the  grantor  of  one  of  the  defendants, 
of  water  from  said  defendant's  dam.  There  is  but  one  prayer  for 
relief  which  \a,  firsts  for  damages;  second,  that  "defendants'  dam 
and  works  and  their  operation  thereof  be  declared  a  private  nui- 
sance" as  to  one  of  plaintiff's  mills,  and  that  "the  same,  or  such 
parts  thereof  as  cause  such  injury,  be  abated,  and  that  such  relief 
be  granted  by  perpetual  injunction  or  otherwise,"  as  shall  seem 
proper;  and  thirds  that  plaintiff's  rights  to  water  from  defendants' 
dam  and  also  its  rights  to  the  water  of  the  river,  as  riparian  pro- 
prietor, be  determined  and  protected,  and  the  defendants  enjoined 
from  interference  therewito.  Held,  that  the  complaint  does  not 
improperly  join  two  causes  of  action.  The  prayer  does  not  ask  for 
legal  relief  by  the  destruction  or  discontinuance  of  any  part  of  the 
dam  or  works,  but  merely  that  the  defendants'  acts  to  the  plaint- 
iff's injury  shall  cease.    Brickner  W.  M,  Co.  v.  Henry ^  229 

7.  The  rule  that  an  order  striking  out  as  frivolous  a  demurrer  to  the 

complaint  and  allowing  the  defendant  to  answer  upon  the  usual 
terms  will  not  be  reversed  unless  the  demurrer  was  well  taken, 
adhered  to.    Potter  v.  Van  Norman,  339 

8.  A  complaint  shows  that  property  was  consigned  in  the  name  of  one 

H.  to  the  defendant  to  be  sold,  but  that  H.  was  not  the  owner  or 
entitled  to  the  proceeds  thereof,  and  that  the  plaintiff  was  entitled 
to  such  proceeds;  that  the  defendant  sold  the  property  for  $824.15 
above  all  expenses;  that  before  receiving  or  selling  said  property 
the  defendant  had  full  notice  of  plaintiffs  right  to  the  proceeds  or 
value  thereof,  and  plaintiff  duly  demanded  of  him  such  value  be- 
fore the  receipt  or  sale  thereof  by  the  defendant,  but,  notwith- 
standing this,  the  defendant  unlawfully  converted  to  his  own  use 
the  aforesaid  value  of  the  property,  to  wit,  $824.15,  and  refused 
and  still  refuses  to  pay  or  account  to  the  plaintiff  therefor,  though 
due  demand  has  been  made.  Judgment  is  demanded  for  said 
sum  of  $824.15,  with  interest  from  the  date  of  the  sale.    Held: 

(1)  The  facts  stated  are  sufiicient  to  entitle,  the  plaintiff  to  re- 
cover. 

Vol.  78 —  45 
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(2)  The  action  is  upon  contract  for  money  had  and  received. 
The  allegation  of  a  conversion  does  not,  in  view  of  the  other  alle- 
gations, render  it  a  tort  action.  Ibid. 
9.  A  complaint  sets  forth  the  employment  of  the  plaintiff  as  a  minis- 
ter, under  a  written  contract,  by  the  oflScers  of  an  unincorporated 
religious  society,  his  salary,  perquisites,  etc.,  and  alleges  that  the 
members  of  the  society  were  satisfied  with  him  and  desired  his 
continuance  as  such  minister,  but  that  the  defendants  (two  of 
whom  were  trustees  of  the  society,  who  signed  the  contract  oi 
employment  and  had  control  of  the  temporal  affairs  of  the  church), 
wrongfully  conspiring  and  contriving  together  to  injure  the  plaint- 
iff and  drive  him  from  his  position  as  such  minister,  did  various 
acts,  which  are  fully  set  forth.  Then  follows  a  statement  of  plaint- 
iff's damages  by  reason  of  such  acts.  Held,  on  motion  to  make 
more  definite  and  certain,  that  the  complaint  is  in  tort  for  a  con- 
spiracy, and  states  but  one  cause  of  action.    Pisher  v.  Schuri,  370 

10.  Upon  a  demurrer  ore  terms  a  greater  latitude  of  presumption  will 
be  indulged  to  sustain  a  complaint  than  upon  a  regular  demurrer 
thereto.     Hagenah  v,  Oeffert,  686 

Polling  the  Jury.    See  Verdict,  8. 

Possession.    See  Adverse  Possession. 

Power  of  Attorney.    See  Parties,  3. 

PRACTICE. 

See  Appeal.  Appealable  Order.  Attachment.  Attorneys.  Bills 
AND  Notes,  3.  Circuit  Courts.  Costs.  Criminal  Law.  Es- 
tates OF  Decedents,  2.  Evidence.  Executions.  Garnishment. 
Insolvency.  2.  Instructions  to  Jury.  Judgment.  Ldotation 
OF  Actions,  2,  8.  New  Trial.  Parties.  Pleading.  Receiv- 
ers.   Reference.    Verdict. 

In  the  copy  served  of  an  order  to  *'  show  cause  why  an  order  should 
not  be  entered  dismissing  the  action,*'  et<;.,  the  word  dismissing 
had  a  pen-mark  drawn  through  it.  Held,  that  the  motion  should 
not  have  been  denied  merely  for  that  reason.  Harrison  Machine 
Works  V.  Hosig,  184 

Prescription.    See  Adverse  Possession. 

Presumptions.  See  Adverse  Possession,  1,  6.  Pleading,  10.  Rro- 
ISTRY  OF  Deeds,  3-5.     Wills,  1,  5. 

Principal  and  Agent.     See  Agency. 

Principal  and  Surety.    See  Excise  Laws,  2.    Partnership,  5. 

Printed  Case.    See  Appeal,  7. 

Process.    See  Limitation  of  AcnoNS,  2,  8. 

Promissory  Notes.  See  Bills  and  Notes.  Contracts,  9.  Mort- 
gages, 8,  5,  6.    Taxation,  6. 

Proximate  Cause.    See  Verdict,  2. 

PuBiJc  Lands.    See  Fox  and  Wisconsin  River  Improvement. 

PUBUC  PoucY.    See  Towns,  6. 

Quo  Warranto.    See  Religious  Societies,  6. 
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RAILROADS. 
Municipal  Aid,    See  Ck)TTNTiES. 

Carriers.    See  Carriebs.    Damaqes,  5. 

1.  A  round-trip  railroad  ticket,  punctured  for  separation  intotwo  parts, 

and  having  on  the  ''going"  part  the  words  **Not  good  for  pas- 
sage/' and,  on  aline  therewith,  on  the  ''returning*'  part  the 
words  "  if  detached,"  is  nevertheless  good  for  passage  where  the 
parts  have  become  separated  by  accident,  if  both  parts  are  in  good 
faith  presented  to  the  conductor  on  the  outward  trip.  Wightman 
V.  a  <&  N.  W.  R.  Co.  169 

Fences. 

2.  At  a  certain  point  on  defendant's  railroad  there  was  a  station  build- 

ing, but  for  several  years  no  agent  had  been  kept  there,  and  the  build- 
ing had  been  closed  up  and  had  gone  to  decay.  Freight,  if  taken 
on  at  that  place,  was  not  billed  until  it  arrived  at  the  first  station 
beyond.  There  was  a  side  track  there,  where  trains  sometimes 
passed  each  other,  and  where  the  company  received  charcoal  to  be 
transported,  but  there  were^no  grounds  for  a  depot  outside  of  the 
usual  right  of  way.  A  cattle-guard  had  been  put  in  about  850  feet 
south  of  the  station  building^  and  another  abovit  731  feet  north  of 
it  and  about  850  feet  north  of  the  north  end  of  the  side  track.  Be- 
yond these  points  the  road  was  fenced.  In  an  action  for  the  kill- 
ing of  horses  which,  as  the  jury  found,  got  upon  the  track  near 
the  north  cattle-guard  where  the  track  was  not  fenced,  the  court, 
assuming  that  there  were  depot  grounds  where  the  station  build- 
ing was  located,  submitted  to  the  jury  the  question  whether  the 
pomt  at  which  the  horses  got  upon  the  track  was  within  the  limits 
of  such  depot  grounds,  and  the  jury  found  that  it  was  not.  Held^ 
that  there  was  no  error  in  thus  submitting  to  the  jury  the  question 
of  the  extent  of  the  depot  grounds,  and  that  the  evidence  snowing 
the  foregoing  facts,  among  others,  justified  the  finding.  McDorir 
ough  V.  M.  &  N,  JR.  Co.  228 

8.  Under  sec.  1810,  R  S.,  as  amended  by  ch.  198,  Laws  of  1881,  if 
fences  have  been  duly  erected  in  good  faith  along  the  right  of  way 
of  a  railroad,  although  they  are  afterwards  destroyed  or  become 
defective,  an  action  for  an  injury  alleged  to  have  been  caused  by 
the  lack  of  or  defects  in  the  fence  will  be  defeated  if  it  appears 
that  the  plaintiff  was  guilty  of  contributory  negligence.  Martin 
V.  Stewart,  558 

4.  The  plaintiff  turned  his  colt  into  a  pasture  beside  a  railroad  track, 
knowing  that  there  was  nothing  to  prevent  the  animal  from  going 
upon  the  track,  and  using  no  precaution  to  prevent  it  from  doing 
BO.  The  animal  went  upon  the  track  and  was  killed  by  a  passing 
locomotive.  Held,  that  the  plaintiff  was  guilty  of  contributory 
negligence.  The  fact  that  he  had  no  other  pasturage  for  the  colt 
is  of  no  importance.  Ibid. 

Negligence  —  Evidence.    See  Damages,  1.    Neougence.    New  Trial. 

6.  In  an  action  for  the  negligent  burning  of  a  building  alleged  to  have 
been  fired  by  sparks  from  a  locomotive,  the  testimony  of  defend- 
ant's inspector  that  the  screen  on  the  engine  was  the  same  as  on 
the  defendant's  other  engines  does  not  entitle  the  plaintiff  to  show 
in  rebuttal  that  other  fires  had  been  set  by  the  other  engines.  Al- 
lard  V.  C.  dt  N.  W.  R.  Co.  165 
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Real  Property.  See  Adverse  Possession.  Boundaries.  Dam- 
ages, 6.  Deed.  Divorce,  5, 6.  Duress.  Ejectment.  Equity,  L 
Evidence,  2-4.  False  Representations.  Fox  and  Wisconsin 
River  Improvement.  Highways.  Insolvency.  Insurance,  4- 
Liens.  Logs  and  Timber.  1.  2.  Mines  and  Mining.  Mort- 
gages. Parties,  2.  Registry  of  Deeds.  Reugious  SociETiBa, 
1-5,  8,  9,  11.  Vendor,  etc.  of  Land.  Voluntary  Assignment, 
2,  5,  6.    Wills,  8-5. 

RECEIVERS. 

One  who  has  attached  partnership  property  in  the  hands  of  a  receiver 
appointed  in  an  action  for  dissolution  of  the  partnership  may  inter- 
vene in  such  action  for  the  purpose  of  assening  his  claim  under 
the  attachment,  and  may  attack  the  validity  of  the  appointment  of 
the  receiver  by  a  petition  setting  forth  the  facts,  upon  which  an  issue 
may  be  made  and  determined.  He  cannot,  however,  attack  such 
appointment  in  a  summary  proceeding  by  motion.  Jacobson  v. 
Landolt,  143 

Receiving  stolen  property.    See  Evidence,  12, 18. 

Recording  Acts.    See  Registry  of  Deeds. 

Recoupment.    See  Contracts,  6. 

REFERENCE. 

1.  Under  a  stipulation  in  a  garnishment  proceeding  "that  the  referee 

herein  on  the  trial  of  the  issue  against  the  garnishee  shall  receive 
$10  per  day  for  his  services  as  such  referee,  in  lieu  of  any  and  all 
other  fees  or  i>erquisiles,"  it  is  held  that  the  per  diem  compensation 
of  the  referee  was  not  limited  to  the  time  actually  occupied  by 
the  trial  itself.    McDonald  v.  Bryant,  20 

2.  Where  there  is  no  account  between  the  parties  in  the  ordinary  accep- 

tation of  that  term,  a  reference  cannot  be  directed,  without  the 
consent  of  the  parties,  merely  because  there  may  be  many  items 
of  damage.  So  held  in  an  action  upon  an  insurance  policy  wberp. 
to  ascertain  the  amount  of  the  loss,  it  would  be  necessary  to  ex- 
amine bills  of  sale,  inventories,  and  accounts  consisting  of  numer- 
ous items.  Andrus  v.  Home  Ins,  Co.  643 
Reformation  of  written  instruments.    See  Equity,  3.    Insurance,  5. 

REGISTRY  OF  DEEDS. 

1.  The  registry  of  a  conveyance  of  land  is  not  invalidated  by  a  mere 

clerical  error  in  transcribing  the  instrument,  not  affecting  the 
sense  or  obscuring  its  meaning.  So  held,  where  in  copying  upon 
the  record  a  tax  deed  iu  the  statutory  form,  the  word  is  was 
omitted  from  the  formula  "  as  the  fact  is,"  where  it  occurs  the 
second  time  in  such  deed.     St,  Croix  L.  <fc  L,  Co.  r.  Ritchie,    409 

2.  The  omission  from  the  general  index  of  the  description  of  the  land 

affected  by  the  instrument  entered  therein  for  record,  is  cured  by 
correctly  recording  the  instrument  at  length  in  the  proper  record 
book,  and  from  the  time  the  instrument  is  so  recorded  at  length 
the  registry  is  valid  and  effectual.  Ibid 

8.  Nothing  appearing  to  the  contrary,  the  presumption  is  that  a  con- 
veyance was  recorded  at  length  on  the  day  it  was  received  fw  rec- 
ord in  the  register's  office.  Ibid, 
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4.  Though  the  general  index  in  the  office  of  register  of  deeds  does  not 

contalti  the  description  of  the  land  affected  by  a  mortgage  entered 
therein,  yet  where  such  mortgage  is  transcribed  in  the  proper  rec^ 
ord  book  the  defect  is  cured,  and  the  registry  is  complete  from  the 
time  the  instrument  is  so  transcribed ;  and,  in  tlie  absence  of  evi- 
dence to  the  contrary,  it  will  be  presumed  that  the  entry  in  the 
general  index  and  the  actual  recording  of  the  instrument  were 
simultaneous  acts.     Lane  v,  Duchac,  646 

5.  Though  the  entries  in  the  general  index  were  not  made  in  the  con- 

secutive order  of  the  numbers  or  the  dates  of  receipt  of  the  instru- 
ments,—  thus  showing  that  an  instrument  was  not  entered  therein 
immediately  upon  its  receipt,  as  required  by  sec.  759,  R.  S., —  that 
fact  does  not  necessarily  so  impeach  the  index  as  to  destroy  the 
validity  of  the  registry.  If  it  is  made  to  apnear  that  the  entry  of 
such  instrument  was  made  at  a  later  date,  tne  same  presumption 
arises  that  the  instrument  was  transcribed  upon  the  records  and 
the  registry  completed  at  that  date.  Ibid, 

6.  The  statute  (sec.  760.  R.  S. )  does  not  require  the  entries  in  the  grantee 

index  to  be  made  in  the  order  in  which  the  instruments  were  re- 
ceived. '  Ibid, 

RELIGIOUS  SOCIETIES. 

1.  The  fact  that  a  religious  society,  to  whose  trustees  land  was  con- 

veyed in  trust  for  the  erection  thereon  of  a  church,  had  not  been 
incorporated  when  the  deed  was  delivered,  did  not  invalidate  the 
trust.    Fadneas  v,  Braunborg,  257 

2.  The  deed  in  such  case  vested  the  legal  title  in  the  trustees,  and  upon 

the  suljsequent  incorporation  of  the  society  such  legal  title  became 
vested  in  the  corporation,  subject  to  the  trust.  Ibid, 

3.  The  designation  of  the  beneficiaries  of  a  trust  as  the  members  of  a 

certain  church  is  sufficiently  definite  and  certain,  under  subd.  5, 
sec.  11,  ch.  57,  R.  S.  1849  (subd.  5,  sec.  2081,  R.  S.).  Ibid, 

4.  Although  sec.  1,  ch.  57,  R.  S.  1849  (sec.  2071,  R.  S.),  declares  that 

trusts,  except  as  authorized  and  modified  in  that  chapter,  are  abol- 
ished, this  was  not  intended  to  prohibit  the  trusts  expressly  au- 
thorized by  ch.  47,  R.  S.  1849  (sec.  2000,  R.  S.),  relating  to  religious 
societies.  Ibid, 

5.  A  conveyance  of  land  to  the  trustees  of  a  religious  society  and  their 

successors  in  office  forever,  in  trust  for  the  erection  thereon  of  a 
church  building  for  the  use  of  the  members  of  the  society,  did  not 
suspend  the  power  of  alienation,  within  the  meaning  of  sees.  14, 
15,  ch.  56,  R.  S.  1849  (sees.  2038,  2039,  R.  S.),  such  trustees  being 
"  persons  in  being  by  whom  an  absolute  fee  in  possession  could  be 
conveyed"  in  the  manner  prescribed  by  law.  Ibid, 

6.  A  religious  society  incorporated  under  the  laws  of  this  state  is  a 

civil  corporation,  governed  by  the  statutes  and  such  rules  of  the 
common  law  as  may  be  applicable.  The  trustees  are  offlcei's  of  the 
corporation,  and  before  an  equitable  action  can  be  maintained  by 
members  of  the  society,  some  of  whom  claim  to  be  the  rightful 
trustees,  to  recover  possession  and  control  of  the  property  by  oust- 
ing those  who  have  been  in  the  continuous  possession  and  control 
thereof  claiming  to  be  such  trustees,  and  by  enjoining  them  from 
acting  as  such,  the  plaintiffs  who  claim  to  be  the  trustees  must 
have  been  peaceably  admitted  ,to  such  offices  or  have  established 
their  title  thereto  by  some  direct  action  or  proceeding,  as  by  quo 
warranto.  Ibid, 
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7.  The  dismissal  of  one  minister  and  the  employment  of  another  is  a 

matter  pertaining  to  the  temporalities  of  a  church,  and  does  not 
necessarily  operate  as  a  change  of  faith  or  doctrine.  When  done 
by  the  majority  of  a  religious  society  in  accordance  with  the  stat- 
ute and  the  constitution  and  by-laws  of  the  society,  it  does  not 
operate  as  a  wrongful  exclusion  of  the  minority  who  adhere  to  the 
former  minister.  Ibid, 

8.  Land  was  conveyed  in  trust  for  the  erection  thereon  of  a  church 

building  for  the  use  of  the  members  of  a  certain  church  **  accord- 
ing to  the  rules  of  said  church,  and  according  to  the  rules  of  said 
church  "  which  might  thereafter  **  be  adopted  from  time  to  time 
by  their  authorized  synods.'*  The  synod  to  which  the  church  was 
attached  was  a  mere  confederation  of  local  self-governing  churches, 
acting,  so  far  as  the  local  organization  was  concerned,  merely  as 
an  advisory  body.  Held,  that  the  mere  withdrawal  of  the  church 
from  such  synod  was  not  a  violation  or  perversion  of  the  trust. 

Ibid, 

9.  Land  was  conveyed  to  trustees  in  trust  for  the  erection  thereon  of  a 

church  building  **for  the  use  of  the  members  of  the  Norwegian 
Evangelical  Church  of  St.  Paul's  on  Liberty  Prairie,  according  to 
the  rules  of  said  church,"  etc.  The  grant  was,  presumably,  made 
with  reference  to  the  articles  of  faith  previously  adopted  by  said 
church.  The  church  was  subseouently  incorporated,  the  certificate 
of  incorporation  simply  giving  the  name  of  the  church.  Held,  that 
the  trustees  and  officers  of  the  corporation  could  not  lawfully  devote 
the  church  building  to  purposes  other  than  those  specified  in  the 
grant.  Ibid, 

10.  It  is  not  the  province  of  courts  of  equity  to  determine  mere  ques- 

tions of  faith,  doctrine,  or  schism,  not  necessarily  involved  in  the 
enforcement  of  an  ascertained  trust.  To  call  for  equitable  inter- 
ference there  must  be  such  a  real  and  substantial  departure  from 
the  designated  faith  or  doctrine  as  will  be  in  (5ontravenuon  of  such 
trust.  Ibid, 

11.  Where  the  adoption  of  certain  articles  of  faith  by  the  majority  of  a 

religious  society  is  claimed  by  the  minority  to  be  such  a  departure 
from  the  faith  referred  to  in  a  trust  deed  as  to  result  in  a  perver- 
sion of  the  use  of  the  property  granted,  the  fact  that  such  minority 
remained  united  with  the  majority  for  more  than  two  years  after 
the  adoption  of  such  articles,  constitutes  an  additional  reason  why, 
in  the  absence  of  a  clearly  established  violation  of  the  trust,  a 
court  of  equitv  should  not  interfere.  And  the  fact  that  before 
suit  was  brought  the  majority  repealed  such  articles  and  substan- 
tially reaffirmed  those  previously  adopted,  is  still  another  reason 
why  the  action  should  not  be  maintained.  Ibid, 

RES  ADJUDICATA.     . 

See  Divorce,  6. 

In  an  action  to  restrain  the  preparation  and  sale  of  an  imitation 
of  plaintiffs  medicine,  and  for  damages,  the  plaintiflTs  husband 
was  joined  with  her,  and  she  claimed  to  derive  her  ri^ht  to  the 
medicine  from  another  as  the  inventor.  Held,  that  a  judgment 
against  her  in  that  action  is  conclusive  and  binding  upon  her  in  a 
subsequent  suit  by  her  alone  in  the  same  court  against  the  same 
defendant,  in  which  she  alleges  that  she  is  the  inventor,  but  in 
which  the  matters  involved  are  otherwise  the  same.  Marshall  r. 
Pinkham,  401 
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Reversal  of  Judgment.    See  Judgment,  Reversal, 

RIYEB&    See  Pleading,  6. 

Round-trip  Tickets.    See  Railroads,  1. 

Rules  op  Court. 
Supreme  Court  Rule  XX  (Motions  for  rehearing),  37. 

Sale  op  Chattels.  See  Executions.  Liens,  10,  12.  Mortgages, 
8,  6.    Pleading,  8. 

Sale  op  Lands.  See  Adverse  Possession.  Deed.  Equity,  1.  Evi- 
dence, 2-4.  Fox  AND  Wisconsin  River  Improvement.  Par- 
ties, 2.    Registry  op  Deeds.    Vendor,  etc.  op  Land. 

Sale  of  liquor  without  license.    See  Excise  Laws. 

Security  for  costs.    See  Appeal,  10. 

Service  op  Summons.    See  Limitation  op  Actions,  2,  8. 

Settlement.    See  Account  Stated.  » 

Sheripp.    See  Limitation  op  Actions,  2,  3. 

Sidewalks.    See  Pleading,  1. 

SLANDER. 

The  words,  "  My  father-in-law  [the  plaintiff]  has  used  my  wife  for 
eleven  years.  The  children  are  not  mine;  they  are  from  him," 
are  capable  of  the  meaning,  ascribed  to  them  in  innuendoes,  that 
the  plaintiff  had  been  guilty  of  the  crimes  of  incest  and  adultery. 
Outh  V.  LubacK  131 

Special  Verdict.    See  Verdictt.        ' 

Specific  Performance.    See  Vendor,  etc.  op  Land,  5. 

Statute  op  Frauds.    See  Vendor,  etc.  op  Land,  1. 

Statute  op  Limitations.  See  Adverse  Possession.  Appeal,  1,  2. 
Partnership,  3,  5  (8).    Towns,  2. 

Statutes. 

Constitutionality.    See  Towns,  4,  5. 

Construction.  See  Attachment.  Circuit  Courts.  Contracts,  8. 
Costs.  Counties.  Deed.  2.  Divokce.  1,  5.  Ejectment.  Es- 
tates OP  Decedents.  2.  Evidence,  2. 15.  Excise  Laws.  El;^- 
cutions.  fox  and  wisconsin  river  improvement.  highways, 
1,  3.  Judgment.  Liens,  2,  3, 10,  12.  Limitation  op  Actions,  4. 
Logs  and  Timber,  1,  2.  Municipal  Corporations,  2.  Parties, 
1.  Partnership.  3,  5  (3).  Pleading,  5.  Railroads,  3.  Refer- 
ence, 2.  Registry  op  Deeds,  5,  6.  Religious  Societies,  3-p. 
Taxation,  3,  6.    Towns.    Voluntary  Assignment,  5.    Wills,  4. 

STATUTES  CITED,  Etc. 

Constitution  op  Wisconsin.  Session  Laws— con. 

Art,      IV,  sec.  28    -    295,  299,  802  1848.  Pages  62,  63,  sees.  17-20  368 

**   VIII,     **      1    -        -       -    324  1848.  Page  67,  sec.  43     -        -  868 

"      XI,     **      3    -        -   295,  301  1857.  P.  &  L,  Ch.  153,  sec.  1  -  822 

1858.    **    •*  133,  sec.  1  -  322 

Session  Laws.  jg^o.  ch.  215  -   -   -   -  236 

1848.  Page  58,     -  368-365, 867  1860.  "  260  -   -   -   -  582 

1848.   "  61,  sec.  15  -  867, 369  1860.  "  387  -   -   -  281,  282 

184a   "  62,  "  16  363, 367, 369  1860.  **  337.  sec.  1   -   -  288 
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STATUTES  CITED,  Era— con. 


Session  Laws— con. 


1861.  Ch, 

1861.  *• 
1862:  '* 

1862.  " 
1862.  " 
1865.  " 

1865.  " 

1866.  ** 

1867.  " 
1870.  ** 
1870.  " 

1872.  " 

1873.  «* 

1874.  ** 
1876.  " 

1876.  " 

1877.  *' 

1878.  " 

1879.  " 
1879.  «* 

1879.  " 

1880.  " 

1880.  *• 

1881.  *« 
1881.  " 
1881.  " 
1881.  ** 
1881.  •* 

1881.  ** 

1882.  " 
1882.  " 
1882.  " 
1882.  " 
1882.  «* 

1882.  " 
1832.  «* 

1883.  " 
1888.  " 
1883.  " 
1883.  " 
1883.  •* 
l683.  " 
1885.  *« 
1885.  " 
1885.  *• 
1885.  *« 
1885.  ** 
1885.  ** 
1885.  «• 
1885.  ** 
1885.  " 
1885.  «• 
1885.  *' 

1885.  " 


186  - 
282  - 
103  - 
154  - 
169 


12 
281 
236 

281 


233,  subcb.  9,  sec.  8,  440 


517  - 

66  - 

100  - 

1  '- 

120  - 

117  - 

189  - 

267  - 

372  - 

411  - 

95  - 

155  - 

167  - 


236 
236 

-  236 

-  505 

-  236 

-  582 

-  236 

-  236 

-  286 
.  283 

-  236 
-  211,  213 

-  236 


194,  sec.  2,  subd.  20  135 
197  -   -  " 


284  . 

19  . 

74- 
144  - 
193  - 
240  - 


168  . 

202  - 

252  - 

252,  sees.  8,  4 

252,  sec.  5 

273  . 

819  - 

41  - 

49  - 

49,  sea  3 
172 


211.  218 

-  286 

-  292 

-  299 

-  816,  828 

-  618 
224,  553-4 

6,  10,  13,  13 

-  236,  287 

-  5,8 


544 
416 
427 
428 
236 
236 
28 
190 
191 
212,  213 


292  294,  298-9,  301-8,  805 
354  -  -  .  -  324 
63  -  -  .  -618 
142  -  -  .  548-9 
286  -  -  -  -  859 
296,  sec.  1  -  251,  253 
?96,  •*  2  .  -  254 
296,  **  4  251,  253,  256 
299,  ♦*  5  -  381,  384 
849  217, 220,  222,  520,  530 
463  -  -  -  -  299 
469  -  .  -  235-7 
469,  sec.  1  14,  15,  238-4, 
287 
469.  "3   .    14,  15 


Session  Laws— con. 

1887.  Ch.  100  -   -   -  634,  686 

1887.  *•  214,  sec.  4   -  -  249 

1887.  "  404,  "  1    -  -354 

1887.  "  466  -   -   -  -223 

1887.  "  580  -   -   -  -336 

Revised  Statutes  op  1849. 

Chi  4,  sec.  1,  subd.  12  -  -  279 


47 257 

47,  sees.  1,    6,  18,  21         -    280 

'    56,     "    14.  15  -        -     257. 280 

57,     «     1,  11  .        -     257, 279 

Revised  Statutes  of  1858. 


Ch.    5 


18,  sea  82 
66,  •*  1 
66,  sees.  2.  8 
66,  sec.  7 
66.  "  18 
66.  sees.  19,  38 


379 


84.  sec.  1 


280,283 

-  288 

-  380 


-  280 

-  280 

-  379 

-  341 


Revised  Statutes  op  1878. 

Section     759    -        -         646.  650-1 

760    -        -        -646.658 

824    -        -        -5,8,9,10 

Sections   852-925  (Ch.  40)  294. 

298-9,  801,  305 

Section     892.  subdL  10,  24      -    805 


(< 

1034 

. 

-     817,834 

« 

1036 

. 

-    811,824 

« 

1038 

. 

-        -    824 

(( 

1040 

. 

-     812,834 

it 

1044 

- 

-    813 

Sections  1050. 

1051 

. 

-    813 

Section 

1056 

- 

306.  311-3, 834 

«< 

1057 

- 

-    813 

<( 

1060 

- 

810,  316.  833 

« 

1061 

. 

-     806.813 

<( 

1178 

. 

-    413 

(( 

1240 

. 

-    803 

« 

1267 

. 

-     598, 601 

i< 

1295 

. 

-    608 

« 

1298 

. 

598,  600,  601 

«< 

1320 

. 

-        -    808 

it 

1321 

. 

-    599 

(< 

1326 

. 

-598,664-5 

<( 

1330 

. 

665-6 

Sections  1331. 

1832 

. 

-        -    666 

Section 

1514 

. 

-    861 

<< 

1647 

. 

-    583 

«< 

1698 

• 

78,  118, 138 
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STATUTES 

CITED,  Bra— con. 

Revised  Statutes  op 

1878- 

con. 

1878  — con. 

Sections  1693-1702  (Ch.  80) 

. 

123 

Section 

8069 

. 

-       -    190 

i( 

1748-1770  (Cli.  85) 

- 

283 

tt 

8090 

- 

885,  893,  400 

Section 

1803   - 

- 

- 

175 

ti 

8098 

- 

542-3 

<4 

1810   -        - 

-224.558-5 

tt 

8099 

. 

548-5 

4( 

1812    -        . 

. 

- 

556 

tt 

8186 

- 

-        -    240 

Sections  1990.  1991  - 

. 

283. 

292 

tt 

3251 

. 

-        -    286 

i< 

1990-2001  (Ch.  91) 

- 

283 

Sections  3252-8298  (Ch.  141)  583,  540 

Section 

1993   - 

280, 

283 

Section 

3258 

- 

-     497.508 

•« 

1993   - 

- 

283 

(( 

8314 

217,  221-2.  520.  580. 

«( 

1994    -        - 

- 

288 

582 

<< 

2000    -        - 

257, 

280 

tt 

8324 

. 

-        -    582 

Sections  2038,  2039  - 

257, 

280 

tt 

3329 

. 

-        -    236 

Section 

2071    -        - 

257, 

279 

tt 

3339 

. 

-        -      19 

t( 

2081    -        - 

257, 

279 

it 

3466 

. 

-        -    286 

K 

2270    . 

. 

459 

it 

8800 

. 

497,503-4 

(( 

2270,  subd.  3 

446, 

458 

tt 

8825 

. 

505-6 

« 

2270      *«      4 

446, 

459 

tt 

8841 

. 

-        -    547 

l( 

2283    - 

80 

it 

8844 

. 

-     583,540 

(< 

2323    -        . 

- 

853 

it 

8848 

. 

-        -    569 

<« 

2356,  subd.  5 

60,62 

Sections  8849. 

8850  - 

-        -    131 

« 

23t>4    - 

84.87 

(( 

8858. 

8859  - 

-    588 

«( 

2428   -        . 

482. 

484 

Section 

8860 

-     583, 

539,  562,  571 

(« 

2570    - 

548-9 

<• 

8861 

-        -    539 

<< 

2577    - 

. 

549 

Sections  3938. 

8934- 

497,  505-6 

it 

2586,  subd.  8 

. 

618 

Section 

8935 

. 

-        -    459 

« 

2610    -       . 

27.28 

tt 

4154 

. 

-        89,  93 

(( 

2646   -        - 

- 

98 

it 

4160 

• 

-        -    250 

(< 

2681    -        - 

131, 

135 

ti 

4211 

. 

-        -    400 

tt 

2747    - 

185, 

189 

Sections  4219. 

4222- 

-      11 

it 

2753    -        - 

359 

Section 

4226 

. 

-    545.547 

<< 

2789    -        - 

875, 

380 

«( 

4210 

. 

-    361 

« 

2829    -       - 

- 

14 

tt 

4241 

. 

-    362 

« 

2832    .        - 

126, 

130 

a 

4269 

- 

875,  878-9 

it 

2858    -        . 

474 

tt 

4302 

. 

-        -    354 

it 

2864   -        - 

. 

643 

Sections  4658. 

4659- 

-        -    255 

It 

2921    .        . 

187, 

142 

*( 

4714. 

4717  - 

-    252,255 

tt 

2932   - 

. 

188 

Section 

4733 

. 

-        -    592 

ti 

2943    - 

. 

. 

188 

•( 

4791 

. 

-        -    596 

Sections  2945.  2946- 

. 

. 

188 

ti 

4971 

. 

-        -    279 

Section 

2982,  subd.  20 

-  557-8. 560 

a 

4972, 

subd.  14 

-       -    379 

«< 

8052    - 

- 

- 

190 

Stipulations  construed. 

See 

Appeat.,  18 

.     Evidence, 

11.    Refer- 

ENCE,  1. 

Streets.    See   Boundaries,  1 

I.     Highways.     Municipal   Coepora- 

tions.    Pleading,  1. 
Subrogation.    See  Counties. 
Subscription.    See  Contracts,  7,  8. 
Substitution  of  parties.    See  Parties,  1. 
Summons.    See  Limitation  of  Actions.  2,  8. 
Suretyship.    See  Excise  Laws,  2.    Partnership,  5. 
Survivorship.    See  Wills.  4.  5. 
Suspension  of  power  of  alienation.    See  Religious  Societies,  5. 
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TAXATION. 

See  Towns,  6. 

1.  The  fact  fliat  proper  notice  was  not  given  of  a  meeting  of  the  board 

of  review  does  not  affect  its  jurisdiction  to  hear  and  decide  cases 
in  which  the  parties  interested  are  present  and  are  fully  heard 
without  making  any  objection  on  the  ground  that  the  legal  notice 
was  not  given.    State  ex  reL  Smith  v.  Qaylord^  806 

2.  The  courts  will  not,  on  certiorari,  examine  and  weigh  the  evidence 

upon  which  the  board  of  review  acted  in  raising  valuations,  if  there 
was  competent  evidence  before  it  to  warrant  its  decision.        Ibid. 

3.  Under  sec.  1061,  R.  S.,  the  board  of  review  has  power,  u|k>n  evi- 

dence taken  before  it,  to  raise  or  lower  the  valuation  of  any  prop- 
erty on  the  assessment  roll,  including  securities  or  credits  as  to 
which  the  tax-payer  has  made  the  statement  required  by  sec.  1056. 

Ibid, 

4.  By  statute  the  inhabitants  of  the  town  of  Elkhom  were  incorpo- 

rated as  the  village  of  Elkhom,  and  it  was  provided  that  the  elect- 
ive officers  of  the  village  (including  three  supervisors,  one  assessor, 
and  one  clerk)  should  severally  have  and  exercise  all  the  powers 
and  perform  all  the  duties  "  prescribed  by  statute  in  reference  to 
said  several  designated  officers  in  the  several  towns  of  this  state." 
At  that  time  assessors  were  the  only  officers  authorized  to  review 
assessments,  but  subsequently  boards  of  review  were  provided  for, 
which  (under  sec.  1060,  R.  S.,  as  amended  by  ch.  74,  Laws  of  1881) 
consisted  in  towns  of  the  supervisors,  clerk,  and  assessors,  and  in 
villages  in  which  taxes  were  assessed  and  collected  independently 
consisted  of  the  president,  clerk,  and  assessors.  Held^  that  it  was 
the  intention  of  the  act  incorporating  the  viUage  of  Elkhom  that 
the  officers  of  such  village  should  have  the  powers  and  perform  the 
duties  then  prescribed  by  statute  in  reference  to  similar  officers  in 
towns,  and  also  such  powers  and  duties  as  should  at  any  time  sub- 
sequently be  prescribed  in  reference  to  such  town  officers;  and 
hence  that  the  board  of  review  in  that  village  should  be  constituted 
as  such  boards  are  constituted  in  towns,  and  not  as  they  are  con- 
stituted in  other  villages.    State  ex  reL  DwinneU  v,  Oaylordy    316 

5.  A  quorum  being  present  and  voting,  the  fact  that  an  assessor  was 

excused  from  voting  does  not  invailidate  the  action  of  a  board  of 
review.  Ibid, 

6.  Moneys,  and  notes  secured  by  mortgages  of  land  in  another  state, 

in  the  hands  of  an  agent  in  that  state  to  be  loaned,  collected,  and 
reloaned,  but  belonging  to  a  resident  of  this  state,  are  "  pro^ 
in  this  state  **  (sec.  1034,  R.  S.)  and  taxable  here. 

Taxation  of  costs.    See  CJosts.    Mortqages,  3. 

Tax  Titles.    See  Registry  op  Deeds,  1. 

Torts.  See  Appeal,  11.  Attorneys,  8.  Damages.  False  Repre- 
sentations. Loos  AND  Timber,  1,  2.  Master  and  Servant. 
Municipal  Corporations.  Negugence.  Pleading,  1,  6,  8,  d. 
Railroads,  2-5.    Slander.    Verdict,  2. 

TOWNS. 

See  Appeal,  1.    Taxation,  4 

1,  Under  sec.  824,  R.  S..  as  amended  by  ch.  163,  Laws  of  1883,  where 
one  town  has  become  liable  upon  orders  issued  by  another,  no  ac- 
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tioD  can  be  maintained  thereon  against  the  town  so  becoming 
liable  unless  a  claim  thereon  has  been  filed  with  its  town  derk  to 
be  laid  before  the  town  board  of  audit.    Schriber  v,  Rii^mond,    5 

2.  Although,  before  the  enactment  of  ch.  240,  Laws  of  1881,  an  action 

on  a  town  order  could  be  maintained  only  after  demand  and  re- 
fusal of  payment,  yet  the  statute  of  limitations  began  to  run  from 
the  date  of  the  order,  not  from  the  date  of  the  demand.    [The  ^^^ 

court  inclines  to  the  opinion,  buf>  does  not  decide,  that  the  effect  of 
ch.  240,  Laws  of  1881,  so  far  as  the  statute  of  limitations  is  con-  '"^ 

cerned,  is  only  to  extend  the  period  of  limitation  thirty  davs.] 

3.  Ch.  292,  Laws  of  1883, —  providing  that  **all  powers  relating  to  vil- 

lages and  conferred  upon  village  boards  by  ch.  40,  R.  S.,  and  all 
acts  amendatory  thereof,  excepting  those  the  exercise  of  which 
would  conftict  with  the  provisions  of  law  relative  to  towns  and 
town  boards,  are  conferred  upon  towns  and  town  boards  of  towns 
containing  one  or  more  unincorporated  villages  of  not  less  than 
1,000  inhabitants,  and  are  made  applicable  to  such  villages,  and 
may  be  exercised  therein  when  directed  by  a  resolution  of  the 
electors  of  the  town,"  etc., —  is  not  void  for  uncertainty.  Land, 
Log  &  Lumber  Co.  v.  Brown,  294 

4.  Said  act  does  not  incorporate  the  villages  as  separate  municipalities, 

and  is  not  in  violation  of  sec.  3.  art.  XI,  Const.  The  power  given 
to  the  legislature  to  incorporate  villages  does  not  deprive  it  of 
power  to  legislate  for  their  control  and  government  before  they 
are  incorporated.  Ibid. 

5.  The  fact  that  the  law  is  applicable  only  to  towns  containing  villages 

of  a  certain  population  does  not  render  it  a  violation  of  sec.  23,  art. 
IV,  Const.,  providing  that  the  legislature  shall  establish  but  one 
system  of  town  and  county  government.  Ibid. 

6.  Nor  is  the  act  void  under  any  rule  of  public  policy  which  forbids 

the  taxation  of  property  for  any  purpose  not  benefiting  it.  It  is 
for  the  legislature,  not  for  the  courts,  to  fix  the  limits  of  the  tax- 
ing district.  Ibid, 

Town  Orders.    See  Towns,  1,  2. 

Trespass.    See  Damages,  6. 

Trust  Funds.    See  Counties. 

Trusts  and  Trustees.    Sto  Religious  Societies. 

Undertaking  on  appeal.    See  Excise  Laws,  2. 

Value,  Evidence  of.    See  Vendor,  etc.  of  Land,  8. 

Variance.    See  Attorneys,  5.    Liens,  7,  8. 

VENDOR  AND  PURCHASER  OF  LAND. 

See  Adverse  Possession.  Deed.  Equity,  1.  Evidence,  2-4.  Fox 
AND  Wisconsin  River  Improvement.  Parties,  2.  Registry  of 
Deeds. 

1,  Where  a  conveyance  has  been  executed  and  accepted  in  pursuance 

of  an  oral  contract  for  the  sale  of  land,  an  action  may  be  main- 
tained for  a  breach  of  the  promise  to  pay  the  contract  price. 
The  statute  of  frauds  does  not  apply  to  such  an  executed  agree- 
ment.     NUand  v.  Murphy,  326 

2.  The  measure  of  damages  in  such  case  is  the  amount  promised  to 

be  paid,  and  interest.  And  though  it  was  not  all  due  pi'esently  at 
the  time  of  the  sale,  yet  the  whole  amount  may  be  recovered 
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where  it  is  all  due  before  the  trial  and  the  grantee  has  from  the 
outset  refused  to  execute  the  notes  and  mortgage  which  he  agreed 
to  give  for  the  deferred  payments.  Ibid. 

8.  Evidence  of  the  value  of  the  land  is  properly  excluded  in  such  a 
case,  the  value  having  been  fixed  in  the  deed.  Ibid, 

4.  Evidence  that  after  receiving  a  deed  the  grantee  directed  a  ^e  of 

the  premises,  shows  an  acceptance  of  the  deed.  Ibid. 

5.  The  defendant  S.  owned  lots  11  and  12  in  a  village  block,  and  sold  to 

the  defendant  T.  what  they  both  supposed  to  be  lot  11,  but  which 
was  in  fact  lot  18.  T.  went  into  possession  of  the  lot  purchased 
and  made  improvements  thereon.  Afterwards  S.  sold  to  the 
plaintiff,  who  had  actual  notice  of  T.*8  purchase,  possession,  and 
improvements,  what  the  plaintiff  and  S.  supposed  was  lot  12,  and 
the  contract  of  sale  described  it  as  such,  but  in  fact  the  land  so 
sold  was  all  situated  in  a  public  street  which  adjoined  the  real  lot 
12  but  had  not  yet  been  opened  for  travel.  Plaintiff  went  into 
possession  of  the  land  in  such  street  and  built  a  house  thereon.  In 
an  action  to  enforce  specific  performance  of  the  contract  of  sale  by 
the  conveyance  to  him  of  the  real  lot  12,  it  is  held  that  the  plaint- 
iff has  no  equity  against  T.,  and  his  only  remedy  against  S.  lies  in 
the  recovery  of  damages.    Lundgi'een  v,  Stratton,  659 

VERDICT. 
See  Appeal,  9. 

1.  The  trial  court  may,  in  its  discretion,  submit  for  a  special  verdict 

questions  material  to  the  issues.    McOrath  v.  Bloomer,  29 

2.  In  an  action  to  recover  for  personal  injuries,  it  being  a  disputed 

question  whether  the  injuries  were  the  proximate  result  of  the 
negligence  complained  of  or  of  some  independent  and  intervening 
cause  for  which  the  defendant  was  not  responsible,  it  was  error  to 
refuse  to  submit  that  question  to  the  jury  for  a  special  findinf^. 
Kreuziger  v.  C.  <&  N,  W.  R.  Co,  158 

8.  Where  the  findings  of  a  special  verdict  upon  the  subject  of  damages 
are  inconsistent  and  manifestly  made  under  a  misapprehension  of  ^ 
the  instructions,  the  court  may  decline  to  receive  the  verdict  and,  ' 
after  explaining  the  instructions  previously  given,  direct  the  jury 
to  retire  for  further  consultation ;  and  a  request  that  the  jury  be 
polled  before  they  so  retire  may  he  denied.  Wightman  v.  C,  ^N. 
W,  R.  Co.  169 

4.  Where  the  request  for  a  special  verdict  is  not  made  until  after  the 
commencement  of  the  argument  to  the  jury,  it  is  not  error  to  re- 
fuse it.     U.  S.  Exp,  Co,  V,  Jenkins,  471 

Vmw.    See  Evidence,  10. 

Villages.    See  Taxation,  4.    Towns,  8-6. 

VOLUNTARY  ASSIGNMENT. 

1.  A  voluntary  assignment  by  a  firm  doing  business  in  the  names  of 

the  individual  partners,  treating  all  their  property  as  firm  prop- 
erty and  all  debts  as  firm  debts,  is  not  fraudulent  as  to  creditors 
although  they  did  not  know  of  the  copartnership.  Severson  v. 
Porter,  70 

2.  The  reservation  of  the  homesteads  of  partners  in  an  assignment  by 

the  firm  does  not  render  such  assignment  void.  Ibid. 

8.  In  an  assignment  by  a  firm  a  reservation  to  each  partner  of  personal 

property  (specifically  descrioed  in  the  inventory)  claimed  to  be  ex- 
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empt  from  execution,  and  which  had,  by  prior  agreement,  been 
allotted  to  each  in  severalty  and  actually  separated  from  the  part- 
nership assets,  does  not  invalidate  the  assignment.  Ibid, 
4.  In  the  absence  of  fraud  a  creditor  who  files  his  claim  in  the  manner 
prescribed  by  law  thereby  waives  all  objections  to  the  regularity 
of  the  assignment  and  to  the  title  of  the  assignee  to  the  assets. 
Littlejohn  v.  Turner,  113 

6.  The  court  may,  under  sec.  1698,  R.  S.,  in  a  proper  case,  authorize 
the  assignee  to  sell  the  assigned  property  free  from  all  incum- 
brances. Ibid. 

6.  One  who  had  notice  of  the  application  for  an  order  authorizing  the 
sale  of  the  assigned  property  free  from  incumbrances,  but  failed  to 
appear  and  object,  or,  if  he  did  object,  has  taken  no  steps  to  have 
the  order  set  aside  or  reversed,  cannot  attack  it  in  a  collateral  pro- 
ceeding, except  for  fraud.  ibid. 

Waiver. 
Of  specificness  in  exceptions.    See  Appeal,  13. 
Of  objections  to  evidence.    See  Attorneys,  5.    Eyidbnoe,  5, 
Of  performance  of  contract.    See  Contracts,  1  (8). 
Of  right  to  judgment.     See  EJECTMENT,  3. 
Of  proof  of  issuance  of  execution.    See  Garnishment. 
Of  notice  of  meeting  of  supervisors.    See  Highways,  2, 
Of  proofs  of  loss.    See  Insurance,  2. 
Of  lien.    See  Liens,  4,  10. 

Of  objection  to  risks.    See  Master  and  Servant. 
Of  finding  of  fact.    See  Partnership,  4. 
Of  notice  of  meeting  of  board  of  review.    See  Taxation,  1. 
Of  right  to  special  verdict.    See  Verdict,  4. 

Of  objections  to  regularity  of  assignment,  sale,  etc.    See  Voujntary 
Assignment,  4,  6. 

Warranty  of  suflaciency  of  building  plans.    See  (Contracts,  8. 

Watercourses.    See  Pleading,  6. 

WILLS. 

1.  The  signatures  of  witnesses  to  a  will,  following  an  attesting  clause 

stating  that  they  signed  in  the  presence  of  the  testator,  raises  a 
strong  presumption  of  that  fact,  which  will  be  overcome  only  by 
clear  and  satisfactory  proof  to  the  contrary.  So  field  in  a  case 
where  the  witnesses,  while  verifying  their  signatures,  had  no  rec- 
ollection of  attesting  the  will.     Wiu  of  G'Hagan,  78 

2.  A  finding  by  the  trial  court  that  the  will  was  executed  by  the  tes- 

tator in  the  city  of  B.  on  the  day  it  bears  date,  and  was  at  the 
same  time  subscribed  by  the  attesting  witnesses  in  his  presence,  is 
sufficiently  specific,  and  it  was  unnecessary  to  find  at  what  place 
in  the  city  the  testator  executed  and  the  witnesses  subscribed  the 
instrument,  or  whether  the  testator  could  and  did  leave  his  house 
on  the  day  of  its  date.  Ibid. 

3.  A  testator  devised  "  all  of  [his]  real  estate"  to  his  son  J.for  life,  re- 

mainder to  J.'s  three  infant  children  in  fee.  The  will  then  states 
that  '*  the  land  so  devised  consists  of  160  acres"  in  the  town  of 
G.,  and  directs  that  upon  the  death  of  J.  it  shall  be  divided  into 
three  portions  by  lines  running  from,  north  to  south,  each  portion 
containing  53^  acres,  and  that  the  western  third,  embracmg  the 
buildings,  shall  belong  to  A.,  one  of  said  children,  and  the  other 
two  thirds  shall  belong  to  the  other  two  children  respectively. 
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The  testator  died  seized  of  260  acres  of  land  in  a  compact  form,  240 
rods  in  length  and  1781  rods  in  width.    Held: 

(1)  Even  if  there  was  a  sufficient  description  of  the  160  acres  to 
be  divided,  the  devise  of  all  the  testator's  real  estate  was  not  lim- 
ited to  that  amount  by  the  later  clause  of  the  will.  The  100  acres 
not  to  be  divided  would  go  to  the  infant  devisees  as  tenants  in 
common. 

(2)  It  beinj<  impossible  to  determine  from  the  will  the  exact  loca- 
tion of  the  160  acres  to  be  divided,  the  direction  as  to  division  is 
void  for  uncertainty.     Will  of  Ehle,  445 

4.  The  testator,  his  son  J.,  and  the  wife  and  three  infant  children  of 

the  latter  perished  in  a  fire  which  consumed  the  testator's  house. 
The  evidence  (fully  stated  in  the  opinion),  showing  the  arrange- 
ment of  the  house,  the  probable  origin  of  the  fire,  the  location  of 
the  bodies  when  found,  etc.,  is  held  to  sustain  the  findings  of  the 
circuit  court  tliat  the  testator  died  first  and  that  J.  died  before 
his  wife  or  either  of  the  three  children.  The  title  to  the  testator^s 
real  estate  therefore  vested,  under  the  will,  in  the  three  children, 
and  its  descent  must  be  traced  from  them.  If  the  mother  sur- 
vived them,  the  land  descended  to  her  and,  upon  her  death,  to  her 
parents,  under  subd.  2,  sec.  2270.  R.  S. ;  but  if  the  children,  or 
any  of  them,  survived  their  mother  the  land  descended  to  their 
next  of  kin  (in  this  case  their  mother's  parents  aforesaid)  under 
subd.  4  of  that  section.  The  personal  estate  of  J.  also  passed  to 
and  through  his  widow  and  children.  Ibid. 

5.  In  such  case  those  claiming  the  real  estate  by  descent  from  J.,  on 

the  ground  that  it  descended  to  him  from  his  children,  had  the 
burden  of  showing  that  he  survived  such  children.  But  those 
claiming  the  personal  property  of  J.  under  and  through  his  widow 
and  children  had  the  burden  of  showing  that  they  or  some  of 
them  survived  him.  IbicL 

Witnesses.    See  Deed,  2. 
Words  ajo)  Phrases. 

Account^  in  statute.    See  Reference,  3. 

The  assured,  in  policy.    See  Insurance,  4. 

Bills  of  exception^,  in  statute.    See  Costs. 

Belong  to  the  state,  in  statute.    See  Fox  and  Wkoonsin  Riveb  Im- 
provement. 

Comer,  in  deed.    See  Deed,  1. 

Cniel  and  inhuman  treatment,  in  statute.    See  Divorce,  1. 

Depot  grounds^  in  statute.    See  Railroads,  2. 

Detached,  on  ticket.    See  Railroads,  1. 

Division  of  estate,  in  statute.    See  Divorce,  5.     - 

Encroachment,  in  statute.    See  Highways,  3,  4. 

Fractional  part,  indeed.    See  Deed,  1. 

Furnishing  supplies  in county,  in  statute.    See  Liens,  12. 

Holding  adversely  under  color  of  title  asserted  in  good  faith,  in 
statute.    See  Adverse  Possession,  5.    BIjectment,  1. 

Mutual  Hccount,  in  statute.    See  Limitation  of  AcrriONS,  4 

Obstruction,  in  statute.    See  Highways,  8,  4. 

Persons  in  being  by  whom  an  absolute  fee  in  possession  could  be  con- 
veyed, in  statute.    See  Religious  Societies,  5. 

Property  in  this  state,  in  statute.    See  Taxation,  6, 

Purchase  money,  in  statute.    See  Executions. 

Same  debt,  in  statute.    See  Parties,  1. 

Trial,  in  stipulation.    See  Reference,  1. 

Used  a  woman.    See  Slander. 

Writ  of  Error,    See  Criminal  Law,  2. 
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